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INTRODUCTION 

 Tucker fails to seriously defend the panel’s categorical legal 

conclusions: (1) that the First Amendment’s ministerial exception is a 

fact question for a jury, (2) that it protects only against “liability,” not 

merits litigation, and thus (3) that appellate review of “any error the 

district court makes in failing to apply” the exception must come “after 

final judgment is entered in the case.” Op.48 (emphasis added). These 

conclusions undermine the ministerial exception’s fundamental purpose 

of preventing state interference in the internal affairs of the church. And, 

as Tucker concedes, the conclusions also disfavor the exception among 

First Amendment rights—including within the subset of church 

autonomy rights to which the exception belongs. As numerous states, 

leading law professors, and religious groups have explained, the panel’s 

conclusions dangerously conflict with Supreme Court precedent and that 

of a dozen different circuits and state high courts—including this one. 

Tucker tries to obscure these splits behind factual smokescreens. But 

Tucker’s lead claim—that he was little more than a science teacher—is 

blatantly false and entirely unsupported by the record. It is also a red 

herring. The question before this Court is not factual, but legal: whether 

erroneous ministerial-exception rulings in the trial court can be corrected 

only after entangling and expensive merits trials. Like the panel, Tucker 

fails to cite a single court that has ever so held. This Circuit should not 

be the first.  
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ARGUMENT 

I.  Tucker blatantly misrepresents the facts and the record. 

Tucker’s opposition leads with two blatant factual misrepresentations: 

that he “primarily taught biology, chemistry, and physics” for Faith 

Christian, and only “occasionally” taught a couple of courses in the Bible 

department. Opp.2 (emphasis added).  

Not so. After Faith Christian rehired Tucker in 2010, Aplt.App.347-

49, he never taught biology or physics, and only twice taught chemistry. 

Hasz Decl. ¶¶4-5. All fifty-one of Tucker’s other courses—more than 

ninety percent of his total workload—were in the Bible department. Id.; 

see also Hasz Decl. Exhibits A & B. Tucker’s very first assertions of fact 

to this Court are thus not only false, but exactly backward.  

Nor is this misrepresentation an accident. At the panel stage, Tucker’s 

brief likewise asserted that he was “first and foremost, a science teacher.” 

Resp.46 (citing nothing). Faith Bible’s reply countered that this claim 

was “unsupported by any record evidence,” and indicated that it was 

false. Merits Reply 12 n.2. Yet Tucker not only repeated the claim, but 

made it the leading “fact” in his opposition. 

Moreover, nothing in the record substantiates Tucker’s claim. His only 

record citations go—like most of his cites, see Merits Reply 10—to his self-

serving declaration. But Tucker’s declaration merely confirms that he 

was “originally” hired to teach “biology, chemistry, and physics” (not that 

he “primarily” taught them), and that he “also taught classes called 
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‘Leadership,’ ‘Worldviews,’ ‘Worldviews and Apologetics,’ ‘Worldviews 

and World Religions,’ and ‘Apologetics’” (not that he “occasionally” taught 

such classes). Aplt.App.206 ¶¶6-7 (emphasis added); Aplt.App.370-71 

(noting course titles “evolved over time”). The absence of record support 

is not surprising, since Tucker never argued below that he “primarily” 

taught science classes or “occasionally” taught in the Bible department. 

Further, the record contradicts Tucker’s claim. Tucker’s own 

PowerPoint presentation confirms he spent most of the day in “Director 

of Student Life/Chaplain” duties like caring for students’ “spiritual 

wellbeing” and “spiritual growth”—and that the courses he taught in 

Periods 5-7 that year were exclusively in the Bible department: 

Aplt.App.271, Aplt.App.371; see also Aplt.App.218 (20-25 hours per week 

dedicated to Director/Chaplain role). 

Tucker has thus violated Circuit Rule 46.5(B) twice over. He failed to 

ensure his “factual contentions … are supported in the record.” Cir. R. 
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46.5(B). And despite being warned that his identical previous assertion 

was wrong, he failed to at least perform “an inquiry reasonable under the 

circumstances,” id., and instead doubled down on the false claim.  

II.  Tucker’s opposition confirms the need for en banc review.    

 Tucker’s misrepresentations are ultimately “so much smoke,” since he 

cannot “identify any disputed fact that is essential to … holding” that he 

held a ministerial role. Our Lady of Guadalupe Sch. v. Morrissey-Berru, 

140 S.Ct. 2049, 2055 n.1 (2020). Even if Tucker had taught many science 

classes in addition to his duties as Chaplain and Bible-department 

teaching, ministerial status is never merely “resolved by a stopwatch” 

over whether a minister’s “mix of duties” includes “secular ones.” 

Hosanna-Tabor v. EEOC, 565 U.S. 171, 193-194 (2012) (teacher who only 

taught religion 45 minutes per day was still a minister). What matters is 

not the absence of secular duties, but the presence of important spiritual 

ones. Here, those duties include the “responsibility of educating and 

forming students in the faith.” Our Lady, 140 S.Ct. at 2069. And Tucker 

himself has amply confirmed that he met that standard by “provid[ing] 

spiritual guidance and counseling” to students and planning “spiritually 

oriented” chapel services on “matters of spiritual importance.” Jdx.Opp.3; 

Stay Resp.4; accord Aplt.App.271.  

 Regardless, Tucker’s factual smokescreen provides no defense of the 

panel’s sweeping legal conclusions. Tucker fails to identify even one case 

holding that the ministerial exception is a binary factual question to be 
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resolved by a jury, that it protects only against liability and not merits 

litigation, and that it is categorically ineligible for interlocutory appeal. 

Every one of the many courts to resolve those questions has held the 

opposite. Without review, this Circuit alone will consign all future 

religious defendants to entangling merits trials before an appellate court 

can review an erroneous ministerial determination. This Circuit will 

allow churches to be “haled into court” by disgruntled clerics, Opp.10 

(quoting Op.35), while other circuits will continue to refuse to allow them 

to be so “haled into court,” EEOC v. Catholic Univ. of Am., 83 F.3d 455, 

466-67 (D.C. Cir. 1996). See also Pet.10-11. That sharp split deserves 

reconsideration. 

 Tucker’s drive-by review of Supreme Court precedent does nothing to 

relieve the split. He recasts Hosanna-Tabor as largely vacating decades 

of lower-court cases, when in fact—other than a narrow jurisdictional 

issue irrelevant here—it expressly agreed with them. 565 U.S. at 705-06 

& n.2 (favorably citing numerous cases now on the other side of the split 

from the panel opinion).1 Further, like the unsuccessful respondents in 

Hosanna-Tabor and Our Lady, Tucker reaches for a decades-old Younger 

abstention case, Ohio Civil Rights Commission v. Dayton Christian 

 

1  See also, e.g., Grussgott v. Milwaukee Jewish Day Sch., 882 F.3d 655 

(7th Cir. 2018) (relying on Tomic v. Catholic Diocese of Peoria, 442 F.3d 

1036 (7th Cir. 2006)); Fratello v. Archdiocese of New York (2d Cir. 2017) 

(relying on Dayner v. Archdiocese of Hartford, 301 Conn. 759 (Conn. 

2011)). 

Appellate Case: 20-1230     Document: 010110712856     Date Filed: 07/18/2022     Page: 8 



 

6 

Schools, 106 S.Ct. 2718 (1986), which neither the Supreme Court nor any 

other court has ever considered a ministerial exception case. And he 

ignores that the Feliciano petitioner’s ground for interlocutory appellate 

jurisdiction—which the Supreme Court exercised—was church 

autonomy interests. Reply Br. for Petitioners at 7-8, Roman Catholic 

Archdiocese of San Juan v. Feliciano, 140 S.Ct. 696 (2020) (No. 18-921). 

That Feliciano ultimately resolved the case on other grounds is irrelevant 

to the appellate jurisdiction question. See, e.g., Whole Woman’s Health v. 

Smith, 896 F.3d 362, 368 (5th Cir. 2018) (exercising jurisdiction to protect 

First Amendment church autonomy interests, but resolving merits on 

non-constitutional grounds).    

 Tucker gives special, but selective, emphasis to Justice Alito’s brief 

concurrence in denial of certiorari in Gordon College v. DeWeese-Boyd, 

142 S.Ct. 952 (2022). But neither the panel majority nor dissent found 

the concurrence worth mention, and rightly so. The petitioner in Gordon 

College barely briefed the interlocutory appeal question, and Tucker’s 

selective quotation from the concurrence is merely a quote of the 

plaintiff’s brief conceding that denial of certiorari did not foreclose the 

merits of the ministerial exception defense. Id. at 955. In any event, 

nothing in the concurrence calls into question Justices Alito and Kagan’s 

prior warning that the “mere adjudication” of Title VII claims by a 

minister against her church “pose[s] grave problems for religious 

autonomy.” Hosanna-Tabor, 565 U.S. at 205-06. And as Justice Alito 
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wrote for the Court in Our Lady, “[j]udicial review”—which includes 

merits discovery and trial—of a religious school’s “selection and 

supervision of the teachers upon whom [it] relies to” form students in the 

faith “undermine[s] the independence of religious institutions in a way 

that the First Amendment does not tolerate.” 140 S.Ct. at 2055.  

* * * * 

 The stakes here are high. As both the panel majority and dissent 

agreed, and as Tucker expressly does not dispute, Opp.5-6, this case 

presents an important First Amendment issue. And as Tucker’s briefing 

shows, the panel’s legal conclusions will incentivize evasive litigation 

behavior to force ministerial disputes to jury trial. Absent immediate 

appeal in appropriate ministerial cases, many religious groups will be 

forced to surrender their constitutional autonomy and settle such claims 

to avoid continued civil court intrusion into their internal religious 

management. Those that don’t will face entangling church-state conflict. 

Either result is one that the Religion Clauses forbid. 

CONCLUSION 

 Faith Bible requests that the Court grant rehearing en banc. 
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