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INTEREST OF AMICI CURIAE 1 

Douglas Laycock is the Robert E. Scott Distinguished Professor of Law at the 

University of Virginia School of Law.  Thomas C. Berg is the James L. Oberstar 

Professor of Law and Public Policy at the University of St. Thomas School of Law 

(Minnesota).  Both have substantial expertise on, and have written about, the minis-

terial exception; both have filed amicus briefs in ministerial-exception cases; and 

Professor Laycock argued in the Supreme Court on behalf of the church in Hosanna-

Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171 (2012). 

Amici believe that religious institutions must be free from governmental in-

terference in deciding who performs core religious functions, that a robust ministe-

rial exception is critical to safeguarding the values protected by the Constitution’s 

Religion Clauses, and that courts must consider these questions at the first oppor-

tunity—here, on collateral review—rather than exposing a religious organization to 

undue governmental interference. 

                                              

 1 No counsel for a party authored this brief in whole or in part.  No person other 

than amici curiae or their counsel contributed money to fund this brief’s prepa-

ration or submission.  See Fed. R. App. P. 29(a)(4)(E). 
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INTRODUCTION 

In dismissing Faith Bible Chapel’s interlocutory appeal for lack of appellate 

jurisdiction, the panel adopted a categorical rule:  interlocutory appellate review un-

der the collateral order doctrine is never available for denials of dispositive motions 

asserting the First Amendment’s ministerial exception as a defense.  See, e.g., Op. 

48.  To reach this conclusion, the panel’s opinion makes several conceptual errors, 

including by treating the question whether a person is a “minister” as a question of 

fact, rather than of law, and by categorizing the ministerial exception as distinct 

from, rather than a component of, the broader church-autonomy doctrine. 

This brief, however, focuses on the panel’s categorical jurisdictional holding.  

Contrary to the panel’s analysis, the ministerial exception is best understood as an 

immunity analogous to immunities for government officials, which means that suits 

where the exception applies should be resolved as early as possible.  And if a dis-

positive motion on ministerial-exception grounds is denied, interlocutory appellate 

review should be available.  These issues are of “exceptional importance” warranting 

en banc review.  Fed. R. App. P. 35. 
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3 

ARGUMENT 

I. The Ministerial Exception Is an Immunity Similar to Official Immunities, 

And Is Therefore Subject to Interlocutory Appellate Review. 

The panel held that “the ‘ministerial exception’ is not analogous to qualified 

immunity available to government officials,” Op. 5, but other circuits disagree, e.g., 

McCarthy v. Fuller, 714 F.3d 971, 975 (7th Cir. 2013) (questions under broader 

church autonomy doctrine are “closely akin to a denial of official immunity,” mak-

ing interlocutory appellate review appropriate); Petruska v. Gannon Univ., 462 F.3d 

294, 302 (3d Cir. 2006) (ministerial exception “is akin to a government official’s 

defense of qualified immunity”). 

Indeed, prior panels of this Court previously stated that “the ministerial ex-

ception … can be likened ‘to a governmental official’s defense of qualified immun-

ity.’”  Skrzypczak v. Roman Catholic Diocese of Tulsa, 611 F.3d 1238, 1242 (10th 

Cir. 2010) (quoting Bryce v. Episcopal Church in the Diocese of Colo., 289 F.3d 

648, 654 (10th Cir. 2002) (“church autonomy defense” “is similar to a government 

official’s defense of qualified immunity”)). 

These decisions are correct.  The ministerial exception is built on foundations 

analogous to official immunities.  It implements a structural constitutional limitation 

that is rooted in constitutional text, history, and the common law.  And it addresses 

practical concerns about the ability of courts to adjudicate religious disputes without 
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impermissibly chilling free exercise or causing excessive judicial entanglement with 

religion. 

Because the ministerial exception and official immunities are based on com-

parable foundations, they should provide similar protections.  Although not jurisdic-

tional, official immunities are nonetheless “immunit[ies] from suit,” not “mere de-

fense[s] to liability.”  Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).  They thus must 

be resolved “‘at the earliest possible stage in litigation.’”  Pearson v. Callahan, 555 

U.S. 223, 232 (2009).  The same is true of the ministerial exception. 

A. Official Immunities Are Based on the Constitution, History, the 

Common Law, and Practical Concerns. 

In determining whether a governmental official is entitled to immunity from 

suit, the Supreme Court has “been guided by the Constitution,” “history,” “common 

law,” and “concerns of public policy.”  Nixon v. Fitzgerald, 457 U.S. 731, 747-48 

(1982).  For example, the President receives “absolute immunity” as a “functio[n]” 

of his “office, rooted in the constitutional tradition of the separation of powers and 

supported by our history.”  Id. at 749.  “[T]he President’s constitutional responsibil-

ities and status … counse[l] judicial deference and restraint,” a view espoused by 

“the contemporary understanding of” the Framers.  Id. at 750-53 & n.31.  Providing 

the President with “‘the maximum ability’” to “‘fearlessly and impartially’” execute 

his duties is in “the greatest public interest.”  Id. at 752 (citation omitted).  Indeed, 
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avoiding “render[ing] an official unduly cautious in the discharge of his official du-

ties” is “[a]mong the most persuasive reasons supporting official immunity.”  Id. at 

752 n.32. 

Other officials receive absolute immunity for similar reasons, Eastland v. U.S. 

Servicemen’s Fund, 421 U.S. 491, 501 (1975) (absolute legislative immunity); 

Stump v. Sparkman, 435 U.S. 349, 362-63 (1978) (absolute judicial immunity); Im-

bler v. Pachtman, 424 U.S. 409, 420, 424 (1976) (absolute prosecutorial immunity), 

while still others receive qualified immunity.  Qualified immunity, for example, min-

imizes “the danger that fear of being sued will ‘dampen’” the “‘discharge of [offi-

cial] duties.’”  Harlow v. Fitzgerald, 457 U.S. 800, 814 (1982).  And it seeks to avoid 

“social costs includ[ing] the expenses of litigation, the diversion of official energy 

from pressing public issues, and the deterrence of able citizens from acceptance of 

public office.”  Id.  The Supreme Court also has questioned courts’ competence to 

“second-gues[s]” certain official actions.  White v. Pauly, 137 S. Ct. 548, 551 (2017) 

(per curiam). 

B. The Ministerial Exception Rests on Similar Foundations to Official 

Immunities. 

The ministerial exception, like official immunities, derives from the Consti-

tution, history, the common law, and practical policy concerns.  Moreover, the min-

isterial exception warrants even stronger protection because it is firmly grounded in 

two constitutional clauses that expressly protect liberty in matters of religion. 
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The ministerial exception implements both Religion Clauses.  See Michael W. 

McConnell, Reflections on Hosanna-Tabor, 35 Harv. J.L. & Pub. Pol’y 821, 829 

(2012).  “By imposing an unwanted minister,” the government “infringes the Free 

Exercise Clause, which protects a religious group’s right to shape its own faith and 

mission through its appointments.”  Hosanna-Tabor, 565 U.S. at 188.  And the Es-

tablishment Clause is violated if the government “determine[s] which individuals 

will minister to the faithful.”  Id. at 188-89. 

The ministerial exception is therefore “a structural limitation” that “categori-

cally prohibits” governments from “becoming involved in religious leadership dis-

putes.”  Conlon v. InterVarsity Christian Fellowship, 777 F.3d 829, 836 (6th Cir. 

2015).  It is “rooted in constitutional limits on judicial authority” that prohibit courts 

from becoming “impermissibly entangle[d]” in religious matters.  Lee v. Sixth Mount 

Zion Baptist Church, 903 F.3d 113, 118 n.4, 121 (3d Cir. 2018).  As this Court pre-

viously explained in Bryce, “resolving the question of the [broader church auton-

omy] doctrine’s applicability early in litigation” helps courts “avoid [such] excessive 

entanglement.”  289 F.3d at 654 n.1. 

This view finds support in scholarship and Founding-era sources.  John 

Locke’s work was an “indispensable part of the intellectual backdrop” for the First 

Amendment.  Michael W. McConnell, The Origins and Historical Understanding 

of the Free Exercise of Religion, 103 Harv. L. Rev. 1409, 1431 (1990).  In his view, 

Appellate Case: 20-1230     Document: 010110702412     Date Filed: 06/28/2022     Page: 11 



 

7 

“the whole jurisdiction of the magistrate reaches only” “civil concernments,” and 

“neither can nor ought in any manner to be extended to the salvation of souls.”  John 

Locke, A Letter Concerning Toleration (1689), in 5 The Founders’ Constitution 52, 

52 (Philip M. Kurland & Ralph Lerner eds., 1987).  James Madison—“‘the leading 

architect of the religion clauses of the First Amendment,’” Hosanna-Tabor, 565 U.S. 

at 184—exemplified this view by publicly rejecting the idea that “the Civil Magis-

trate is a competent Judge of Religious Truth” and arguing that “Religion” was “ex-

empt from the authority” both of “Society at large” and “that of the Legislative 

Body.”  James Madison, Memorial and Remonstrance Against Religious Assess-

ments (June 20, 1785), in 5 The Founder’s Constitution 82, 82-83. 

Common law also supports granting religious institutions immunity from suits 

implicating internal governance or religious doctrine.  The first Supreme Court case 

addressing the religious autonomy doctrine did not rely on the Religion Clauses.  

Watson v. Jones, 80 U.S. (13 Wall.) 679 (1872), involved a dispute between two 

church factions that had split over slavery into “distinct bodies,” each claiming to be 

the real “church,” id. at 681.  The denomination’s highest governing body deter-

mined that the anti-slavery faction was the authorized church.  The Supreme Court 

refused to interfere, explaining that, based on “a broad and sound view of the rela-
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tions of church and state under our system of laws,” “civil courts exercise no juris-

diction” over matters concerning “theological controversy, church discipline, [or] 

ecclesiastical government.”  Id. at 727, 733. 

The ministerial exception also reflects practical concerns like those presented 

by other immunities.  “[T]he judicial process is singularly ill equipped to resolve” 

religious questions, which are “not within the judicial function and judicial compe-

tence.”  Thomas v. Review Bd., 450 U.S. 707, 715-16 (1981).  That is not to say that 

courts and juries lack “technical or intellectual capacity.”  Thomas C. Berg et al., 

Religious Freedom, Church-State Separation, and the Ministerial Exception, 106 

Nw. U. L. Rev. Colloquy 175, 176 (2011).  Rather, “matters of faith” may not be 

strictly “rational or measurable by objective criteria” of the sort that courts and juries 

are used to applying.  Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696, 

714-15 (1976).  Courts are thus “not well positioned to determine whether ministe-

rial employment decisions rest on practical and secular considerations or fundamen-

tally different ones that … [are] difficult for a person not intimately familiar with the 

religion to understand.”  Fratello v. Archdiocese of N.Y., 863 F.3d 190, 203 (2d Cir. 

2017). 

Moreover, even a brief inquiry into church governance or doctrine can chill 

free exercise.  “It is not only the conclusions” reached that may impinge those rights, 

“but also the very process of inquiry leading to findings and conclusions.”  NLRB v. 
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Catholic Bishop of Chicago, 440 U.S. 490, 502 (1979).  Requiring religious organi-

zations to “predict which of [their] activities a secular court will consider religious” 

is a “significant burden.”  Corp. of Presiding Bishop v. Amos, 483 U.S. 327, 336 

(1987).  Beyond any actual penalties imposed, even “[f]ear of potential liability” 

risks profoundly chilling “the way an organization carrie[s] out … its religious mis-

sion.”  Id. 

C. Application of the Ministerial Exception Should Be Determined 

Early, and Denials of the Defense Should Be Immediately 

Appealable. 

As noted above, an immunity is not “a mere defense to liability.”  Mitchell, 

472 U.S. at 526.  Rather, it “is an immunity from suit,” id., which must be resolved 

“at the earliest possible stage in litigation,” Pearson, 555 U.S. at 232 (quotation 

omitted).  Courts must be “alert” to prevent harassing lawsuits, including by “quickly 

terminat[ing]” suits at the motion-to-dismiss or summary-judgment stage when pre-

sented with a valid claim of immunity.  Harlow, 457 U.S. at 808 (quotation omitted). 

The same is true in ministerial-exception cases:  “the question of the doctrine’s 

applicability” should be “resolv[ed] … early in litigation.”  Bryce, 289 F.3d at 654 

n.1.  Doing so avoids “excessive government entanglement with religion” and “the 

danger of chilling religious activity” resulting from “the prospects of litigation.”  

Amos, 483 U.S. at 343-44 (Brennan, J., concurring in judgment).  In short, applying 
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the procedural rules applicable to official immunities best achieves the purposes of 

the ministerial exception. 

Accordingly, a religious organization’s motion to dismiss invoking the min-

isterial exception should be granted if it is apparent from the complaint that the im-

munity applies.  This is consistent with Hosanna-Tabor’s statement that the minis-

terial exception “operates as an affirmative defense … , not a jurisdictional bar.”  

565 U.S. at 195 n.4.  The same is true of most official immunities, which typically 

are not jurisdictional, but still must be applied as early as possible.  See, e.g., 

Petruska, 462 F.3d at 302-03 (“[A]ssertion of the ministerial exception … is akin to 

a government official’s defense of qualified immunity, which is often raised in a 

Rule 12(b)(6) motion.  The exception may serve as a barrier to the success of a plain-

tiff’s claims, but it does not affect the court’s authority to consider them.”). 

Indeed, Hosanna-Tabor explained that merely “inquiring into whether the [re-

ligious institution] had followed its own procedures” is sufficiently intrusive to be 

unconstitutional.  565 U.S. at 187.  It follows that the grounds for avoiding such 

inquiries should be “framed as legal questions” and resolved as early in the litigation 

as possible.  Mark E. Chopko & Marissa Parker, Still a Threshold Question: Refining 

the Ministerial Exception Post-Hosanna-Tabor, 10 First Amend. L. Rev. 233, 292-

93 (2012). 
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Additionally, denial of the ministerial exception—on a motion to dismiss or 

for summary judgment after limited discovery regarding whether an individual is a 

“minister” for purposes of the exception—should be grounds for immediate appeal.  

It is black-letter law that decisions denying government defendants qualified im-

munity are immediately appealable under the collateral order doctrine to the extent 

they turn on issues of law.  Attocknie v. Smith, 798 F.3d 1252, 1256 (10th Cir. 2015).  

The same principle should apply to the ministerial-exception immunity.  “Given the 

importance of a prompt and threshold determination, it is axiomatic that a refusal to 

dismiss a claim against the religious-body defendant based on the ministerial excep-

tion is effectively final and should ordinarily be permitted to be tested on interlocu-

tory appeal.”  Chopko & Parker, supra, at 294.  Other courts have accordingly de-

termined that denial of a ministerial-exception or church-autonomy defense satisfies 

all the requirements for interlocutory appellate review under the collateral-order doc-

trine.  McCarthy, 714 F.3d at 974-76; Heard v. Johnson, 810 A.2d 871, 876-77 (D.C. 

2002).  Barring immediate appeal would deprive a religious organization of the liti-

gation-terminating benefit of the immunity, which is almost always distinct from the 

merits of the underlying lawsuit. 

Most importantly, failure to respect the ministerial exception would immedi-

ately produce the injuries the exception is intended to guard against and make the 

denial effectively unreviewable on appeal from a final judgment.  “The harm of such 
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a governmental intrusion into religious affairs would be irreparable, just as in the 

other types of cases in which the collateral order doctrine allows interlocutory ap-

peals.”  McCarthy, 714 F.3d at 975-76 (comparing church-autonomy defense to an 

official immunity, which “is immunity from the travails of a trial and not just from 

an adverse judgment”). 

In short, the unavailability of an immediate appeal “will require the court not 

only to permit discovery about, but to resolve, quintessentially religious questions” 

in violation of the Establishment Clause, which “limits the power of the government 

not only to issue and enforce a binding judgment on such matters but also merely to 

entertain such questions.”  Peter J. Smith & Robert W. Tuttle, Civil Procedure and 

the Ministerial Exception, 86 Fordham L. Rev. 1847, 1881 (2018).  “Forcing the 

parties through years of expensive litigation, where churches may weary of the di-

version of resources away from mission, is precisely the kind of equitable consider-

ation, coupled with the importance of the threshold constitutional question, that war-

rants an immediate appeal.”  Chopko & Parker, supra, at 294 (footnote omitted). 

Treating denials of ministerial-exception defenses as immediately appealable 

collateral orders would not be innovative.  Interlocutory appeals regularly occur in 

other First Amendment contexts.  E.g., United States v. P.H.E., Inc., 965 F.2d 848, 

856 (10th Cir. 1992).  There is no basis for treating church-autonomy and ministe-

rial-exception cases any less favorably than other First Amendment cases. 
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CONCLUSION 

The Court should rehear this matter en banc and reverse the judgment of the 

district court. 
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