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INTRODUCTION 

Plaintiff Fellowship of Christian Athletes (“FCA”), a Missouri-based 

Oklahoma corporation, is desperate for a vehicle to reverse long-standing doctrine 

allowing schools to apply neutral nondiscrimination policies to student clubs.  

However, this case is not the vehicle Plaintiffs wish it to be; in fact, this motion 

does not even present a justiciable controversy. 

 Plaintiffs seek to enjoin San Jose Unified School District’s “all-comers” 

policy, which requires officially recognized student clubs to accept all students as 

members and potential leaders regardless of status or belief.  But no student 

applied for recognition of an FCA club at any District high school this school year, 

and Plaintiffs fail to show that any current students intend to apply for recognition 

this fall, or even that any would apply but for the District’s policy.  Facing no 

actual imminent injury from the challenged policy, Plaintiffs lack standing to seek 

prospective relief.  Because standing must be resolved before the merits, Plaintiffs’ 

motion must be denied on this ground alone.  

Plaintiffs’ inability to demonstrate that any current student faces imminent, 

irreparable injury from the all-comers policy separately requires that their motion 

be denied. 

 Finally, even if this Court were to reach the merits, under settled Supreme 

Court and Circuit precedent Plaintiffs are unlikely to prevail on appeal:  The 

District’s policy is modeled after, and resembles in all pertinent respects, the policy 

in Christian Legal Society v. Martinez, 561 U.S. 661 (2010).  Plaintiffs’ arguments 

that the District was motivated by animus toward FCA or selectively enforced the 
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policy based on religion rely on gross misrepresentations of the relevant facts, are 

irreconcilable with the record, ignore key District Court findings, and lack merit. 

BACKGROUND 

The sole question this motion presents is whether, during the pendency of this 

appeal, the District will be prospectively barred from continuing to ensure that all students 

have the opportunity to participate fully in Associated Student Body (“ASB”)-approved 

clubs.  Plaintiffs nonetheless devote the bulk of their motion to discussing events in April 

2019 and recasting the District’s policy of inclusiveness as religious animus.  Egregious 

misrepresentations of the facts, out-of-context quotations, selective ellipses, and source 

misidentifications notwithstanding, the undisputed evidence shows that the District 

withdrew FCA clubs’ recognition only after confirming that leadership requirements 

mandated by the national FCA conflicted with the District’s long-standing 

nondiscrimination policy.  The District continued to allow FCA clubs to meet, advertise, 

recruit, and hold large events at school.  And the District is ready to recognize any FCA 

club that complies with its all-comers policy. 

2019-2020 Derecognition 

In spring 2019, three Pioneer High School students complained about FCA’s 

nationally-mandated requirement that students seeking FCA club leadership positions 

affirm and agree to abide by FCA’s Statement of Faith and Sexual Purity Statement.  3-

ER-212:9-213:1, 218:16-19; 8-ER-1587:17-1588:6; APP9; APP538.1  Those Statements 

require prospective student leaders to affirm that “The Bible is clear in teaching on sexual 

 
1 Citations are to Plaintiffs’ Excerpts of Record (“ER”) or the Appendix to this 

response (“APP”). 
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sin including sex outside of marriage and homosexual acts.  Neither heterosexual sex 

outside of marriage nor any homosexual act constitute an alternative lifestyle acceptable 

to God,” and to conduct themselves accordingly.  APP527-28, 541, 551-53, 562-64.  This 

national-FCA mandate excluded from club leadership not just LGBTQ+ students, but 

students of minority faiths and Christians who do not share those particular beliefs. 

Pioneer’s principal sought guidance from District officials, 3-ER-219:12-220:4, 

who determined that FCA’s leadership requirements violated the District’s 

nondiscrimination policy, making student FCA clubs ineligible for ASB recognition.  

APP596 ¶¶11-12; APP689; 5-ER-628:23-631:14, 632:11-634:22, 636:24-639:24, 697:20-

698:8, 731:11-21.  The determination that a club with a discriminatory leadership 

requirement like FCA’s could not be ASB-recognized was made at the District level—

not, as Plaintiffs contend (Mot. 7), by school-level employees or committees.  Id.  

Although the District’s FCA clubs thus lost eligibility for school bookkeeping services 

(which they had never used, APP699:16-21, 703:19-22), the official ASB club list, and 

yearbook photos, they could still advertise and meet at school, use the auditorium 

(“PAC”) for events, fundraise, participate in school-wide activities like club rush, and 

have faculty support.  APP704:2-706:6, 713:5-16; APP689; APP720 ¶8; 2-ER-111:6-

113:11, 114:12-15, 117:7-17, 118:9-14, 155:4-157:11, 3-ER-415:1-417:10, 420:18-421:6.  

The Pioneer FCA club continued to flourish in 2019-20 (while derecognized) and 2020-

21 (while provisionally recognized during the COVID shutdown), with a leadership team 

and strong meeting and event turnout.  APP700:15-702:3, APP893:19-895:16.  

The record demonstrates that FCA clubs lost recognition due solely to their 

noncompliance with District nondiscrimination policies, not because of District animus 
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regarding students’ or FCA’s beliefs.   See supra; 5-ER-708:13-21, 6-ER-1086:11-1087:3.  

Many student-initiated religious clubs are and have been ASB-recognized without 

incident (as FCA clubs were until District officials learned of FCA’s discriminatory 

leadership requirements).  10-ER-1931; APP44 ¶2, APP67 ¶101; APP108-09; APP110-

15; APP116; APP306-07; APP896-906; APP907-911; APP920.  Indeed, individual 

plaintiffs Klarke and Sinclair also led Pioneers for Christ, an ASB-approved club with 

views indistinguishable from FCA’s but no discriminatory leadership requirements.  

APP707:11-710:8; APP712:1-17; APP281 ¶22; APP322-24.   

Plaintiffs repeatedly mischaracterize individual teachers’ statements as those of 

“District officials,” though teachers play no role in setting District club recognition policy.  

E.g., Mot. 7 (asserting that “District officials” wanted to ban FCA from campus, but citing 

statements by teachers Bowman and Glasser); id. at 16 (attributing Bowman and Glasser 

quotes to “District officials” [7-ER-1204-05, 1231-34]); id. at 1 (asserting without citation 

that “District officials ... began calling for on-campus protests” and “supported student 

protests of almost every FCA meeting”).   

Even more egregiously, Plaintiffs use incomplete quotations, inaccurate 

parentheticals, and out-of-context statements to contend that the District derecognized 

FCA clubs because of their religious views.  For example, they assert that “Espiritu said 

that FCA’s views ‘go against core values …’” and a Pioneer committee agreed, Mot. 6 

(citing 4-ER-580), but the unaltered quote makes clear that the objection was to FCA’s 

mandate that club leaders abide by FCA’s exclusionary, required pledge: “FCA club on 

campus has a signed agreement/pledge that officers need to sign.   [Principal] feels pledge 

goes against core values of PHS.”  (Emphases added).  See also, e.g., Mot. 7 (citing 3-ER-
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315; substituting “beliefs” for “pledge”); id. (quoting 3-ER-226) (asserting Espiritu said 

“‘fact that [FCA’s beliefs] existed’” was basis for derecognition, when context and 

language omitted show that derecognition was because student leaders must agree to 

and abide by discriminatory statements, see 2-ER-070; 3-ER-218:6-14, 221:4-19, 

223:23-224:2, 297:19-23.  The District has been clear that derecognition was based 

solely on FCA’s requirement that student leaders agree to and abide by the Statements, 

not on the beliefs set forth therein.  See supra at 3; 4-ER-536:1-14, 697:17-698:8; 6-ER-

1055:13-1059:3, 1063:21-1065:21; APP596 ¶11. 

Plaintiffs also complain about fall 2019 student protests, but (even if relevant to 

prospective relief in 2022) the District properly determined that it could not lawfully 

prohibit those protests.  2-ER-144:8-145:9; 3-ER-272:19-273:1; 5-ER-759:1-760:6.  And 

Plaintiffs ignore Principal Espiritu’s efforts to discourage the protests and successful 

measures to prevent disruption of FCA meetings and events.  APP923-26; 3-ER-273:4-

14; 5-ER-762:23-765:10; APP62-63 ¶¶84-85.2   

District’s All-Comers Policy 

During the 2020-21 pandemic school year, all student clubs (including FCA 

Pioneer) were provisionally recognized.  4-ER-546:7-548:23; APP278-80 ¶¶4, 15.  In 

 
2 Plaintiffs reference past hostility by student journalists (Mot. 8-9), which is 

not attributable to the District.  Further, after a disabled journalism student’s 

momentary outburst at an FCA event, the District interceded, the student faced 

discipline, and the newspaper’s faculty advisor prohibited further coverage of the 

FCA controversy.  5-ER-771:4-773:12, 830; 6-ER-893:9-894:8.  Plaintiffs also 

misrepresent the District’s investigation of their complaint against Glasser, Mot. 

12, which did not occur after confusion in the immediate aftermath of the COVID-

related schools closure.  9-ER-1730:5-1731:4, 1751:18-1752:3. 
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anticipation of 2021-22 reopening, the District issued guidelines, trained its activities 

directors on club ASB approval, revised the club-application process, and instituted 

standardized application forms and constitutions requiring that all ASB-recognized clubs 

agree to abide by the all-comers policy.  APP580-81, ¶¶6-14; 8-ER-1415-1436.  As the 

District Court found, “the District’s requirement that “all ASB clubs … affirm their 

commitment to the District’s non-discrimination policy” was a written formalization of 

pre-existing policies.  1-ER-11 n.6, 12 n.7.   

The District’s all-comers policy requires “ASB clubs ‘to permit any student to 

become a member or leader.’”  Mot. 9.  “Any clubs seeking ASB recognition [must] sign 

an ‘Affirmation statement’ agreeing that ‘any currently enrolled student at the school 

[may] participate in, become a member of, and seek or hold leadership positions in the 

organization.’”  Id.  The policy is “‘implemented and construed in accordance with the all 

comers policy’ in Christian Legal Society v. Martinez, 561 U.S. 661 (2010).”  Id. 

As the District Court found, all ASB-approved clubs in 2021-22 signed the 

affirmation agreeing to follow the all-comers policy and not to discriminate, and adopted 

constitutions prohibiting discrimination in club membership and leadership.  1-ER-5-6, 

18-19; see also, e.g., 10-ER-1902 (#22), 1940-41 (#3.1, 5.1-5.3), 2052-54.  Groups that 

applied, complied with ASB rules, and submitted the appropriate forms were approved.  

APP728-29 ¶27, 734-36; 10-ER-1931-36.   The District has made clear that all clubs that 

sign the required affirmation—including any FCA clubs—will be approved in 2022-23.  

APP741-42 ¶¶10-13; APP768; APP929-30.    

Plaintiffs complain that the all-comers policy “allows broad exemptions both 

expressly and in practice,” and that “the District allows student clubs … to exclude 
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students based on such grounds as sex, gender identity, race, and ethnicity.”  Mot. 4-5, 9-

11, 19, 23.  Both are false.  The District Court found the District has no discretion to 

allow student clubs to discriminate based on criteria like race, religion, sex, or sexual 

orientation, and that “Plaintiffs fail to show that District officials have actually given 

any clubs permission to discriminate in violation of the Policy.”  1-ER-9, 16; see also 

1-ER-17-18.   

Most of Plaintiffs’ purported “exemptions” are not exceptions to the all-comers 

policy at all; they do not involve student-initiated clubs, but District-sponsored programs 

or activities.3  Unlike student clubs, District-run programs and athletics are not forums for 

student speech under the Equal Access Act (“EAA”) or First Amendment.  The EAA 

applies to student-initiated meetings, not to District-run programs or activities, and 

protects “students who wish to conduct a meeting within [the school’s] limited open 

forum.”  20 U.S.C. §4071(b), (c).4  The District’s all-comers policy applies to student-

 
3 Plaintiffs’ evidence does not show that the District allows discrimination in 

on-campus games and events like “Mr. Mustang” (Mot. 5), to which the District’s 

all-comers policy also does not apply.   

4 District-run programs may target resources for equal access or particular 

student needs.  See, e.g., 20 U.S.C. §1681, 34 C.F.R. §106.41 (Title IX); 20 U.S.C. 

§§1400 et seq. (Individuals with Disabilities Education Act); 20 U.S.C §1703(f) 

(Educational Opportunities Act of 1974).  State law and District policies treat student-

initiated clubs distinctly from District programs. See, e.g., 5 C.C.R. §4910(d), (j) 

(distinguishing student-initiated “‘Club’” from school-sponsored “‘Extracurricular 

activity’”); id. §4921 (“Separate Teams”); 7-ER-1166-69 (“Extracurricular and 

Cocurricular Activities” are District-supervised/financed and participating students 

represent District); 4-ER-594-95 (athletics).  Neither Girls’ Circle (a counseling 

group) nor Latino Male Mentor Group are student clubs; from what Plaintiffs present 

(which does not show they exclude any students), they appear to have been school-run 

programs.  APP284 ¶31; 6-ER-951:15-952:13.   

Case: 22-15827, 06/27/2022, ID: 12481315, DktEntry: 21-1, Page 12 of 27



8 
 

initiated clubs, not to District programs, activities, or athletics.  

When Plaintiffs discuss actual student clubs, their contentions are simply false.  As 

the District Court found (1-ER-18:12-14, 1-ER-19:10-18), Big Sisters/Little Sisters could 

not and did not exclude boys, and Senior Women and South Asian Heritage Club 

affirmed that any student is eligible for membership or leadership.  See also 2-ER-158:2-

13, 160:8-9; 6-ER-974:8-975:21, 979:17-980:8; APP283 ¶30; 10-ER-1992 (#5.1-5.3), 10-

ER-1936.  All ASB-approved clubs have agreed not to discriminate in membership or 

leadership.  1-ER-19:24-20:3. 

No Applications for FCA Clubs 

Plaintiffs Klarke and Sinclair (not parties to this appeal) graduated in 2020, so lack 

standing to obtain prospective relief.  APP25:21-26:16.  Two other students, who led 

Pioneer FCA in 2020-21, graduated in 2021.  APP281 ¶19; APP728-29 ¶16.  Despite 

FCA employee Rigo Lopez’s encouragement, APP851:2-855:11, 847:11-849:2, 881-889, 

no students submitted an ASB application for an FCA club at any District high school for 

the 2021-22 school year.  APP281 ¶19; APP728-29 ¶17; APP719 ¶5.  And although 

Pioneer FCA was invited to table at club rush in fall 2021, no one participated.  APP728-9 

¶17; APP720 ¶¶8-9; APP776 ¶6.   

Plaintiffs do not even attempt to explain how they face imminent harm from the 

District’s all-comers policy when no students have applied for recognition within the past 

year.  Their sole “evidence” that anyone even wants an FCA club to be ASB-recognized 

consists of hearsay and speculation in multiple declarations by a single FCA employee, 

not evidence from actual students—the only ones who may apply for ASB recognition. 
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STANDARD 

 To obtain injunctive relief, Plaintiffs must show irreparable injury is likely 

without an injunction.  See Winter v. Natural Resources Defense Council, 555 U.S. 

7, 22 (2008).  Mandatory injunctions are “particularly disfavored,” Park Village 

Apartment Tenants Ass’n v. Mortimer Howard Trust, 636 F.3d 1150, 1160 (9th 

Cir. 2011), and require law and facts clearly favoring plaintiffs’ position, Garcia v. 

Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (en banc).5   

Denial of an injunction pending appeal is reviewed for abuse of discretion.  See 

United States v. Peninsula Communications, Inc., 287 F.3d 832, 838 (9th Cir. 2002).  

A court abuses its discretion only if it misidentifies the legal standard or applies the 

correct standard in a way that is “(1) illogical, (2) implausible, or (3) without support 

in inferences that may be drawn from the facts in the record.”  United States v. 

Hinkson, 585 F.3d 1247, 1261-63 (9th Cir. 2009) (en banc).  Factual findings are 

accepted unless clearly erroneous, meaning “illogical, implausible, or without support 

… in the record.”  Id. at 1262.   

ARGUMENT 

I. Plaintiffs fail to show a justiciable controversy over prospective relief. 

Article III jurisdiction must be established “‘for each form of relief’ that is 

sought.”  Davis v. FEC, 554 U.S. 724, 734 (2008).  This Court “must assure [itself] 

that the constitutional standing requirements are satisfied before proceeding to the 

 
5 Plaintiffs contend they seek restoration of the status quo, Mot. 13, but ASB 

recognition was withdrawn in spring 2019 and Plaintiffs did not file suit until 2020 

or seek a preliminary injunction until 2021.  Mot. 7, 12.  As the District Court 

found (1-ER-7:22-8:4), an injunction would change, not maintain, the status quo. 
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merits.”  Bates v. United Parcel Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007).6  

This remains true in a preliminary-injunction appeal.  See LA Alliance for Human 

Rights v. County of Los Angeles, 14 F.4th 947, 956 (9th Cir. 2021); Yazzie v. 

Hobbs, 977 F.3d 964, 966 (9th Cir. 2020) (per curiam).  Standing “must be 

resolved before [this Court] may review the district court’s denial of the motion for 

preliminary injunction,” Associated Gen. Contractors of California, Inc. v. Coal. 

for Econ. Equity, 950 F.2d 1401, 1405 (9th Cir. 1991) (emphasis added), and 

Plaintiffs “must make a clear showing of each element of standing,” Yazzie, 977 

F.3d at 966 (quotations omitted).   

Plaintiffs have standing to seek prospective relief only when “the threatened 

injury is certainly impending.”  Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., 

528 U.S. 167, 170 (2000).  Here, that is not the case.  The two individual plaintiffs 

graduated before the preliminary-injunction motion was filed, and no students have 

submitted an application for ASB recognition since 2020.  See supra at 8.7  

Plaintiffs essentially concede this point:  They submitted no evidence that current 

 
6 Defendants-Appellants’ motion to dismiss FCA and FCA Pioneer for lack 

of standing, ECF #127, remains pending. 

7 “[A]n actual controversy must be extant at all stages of review, not merely 

at the time the complaint is filed.”  Arizonans for Official English v. Ariz., 520 U.S. 

43, 67 (1997) (quotations omitted).  Whatever Plaintiffs’ original standing to seek 

injunctive relief, they currently lack standing for injunctive relief because they 

submit no evidence that any students will apply for ASB recognition such that the 

all-comers policy will injure them.  See id. at 72 (employee’s resignation mooted 

case); Harris v. Itzhaki, 183 F.3d 1043, 1050 (9th Cir. 1999) (plaintiff lacked 

standing to seek fair housing declaratory and injunctive relief after moving from 

building). 
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students have applied or intend to apply for ASB recognition, see, e.g., Mot. 24-25, 

so they cannot show any likelihood of future injury without an injunction.  This 

case is on all fours with Yazzie, which dismissed a preliminary-injunction appeal in 

a case challenging a vote-by-mail deadline because the plaintiffs did not show they 

intended to vote by mail in the upcoming election.  977 F.3d at 967. 

Plaintiffs may belatedly assert that current students would have applied but 

for the required affirmation of compliance with the all-comers policy.  But no 

cognizable record evidence shows this is why students did not apply in 2021 or 

will not apply in 2022.  Though FCA employee Lopez speculated that students 

declined to apply in 2021 because they objected to the policy, his deposition 

testimony and text messages show the only objection was from Lopez himself.  8-

ER-1661-62 ¶¶15-17; APP854:19-855:11; APP880-89.  Plaintiffs did not submit a 

single declaration from a current student who would apply for club recognition but 

for the all-comers policy.  Indeed, Plaintiffs stipulated that no students will submit 

declarations going forward.  APP812 ¶1.  Plaintiffs’ ideological interest in 

obtaining a merits decision from which they might seek emergency Supreme Court 

relief, Mot. 2, does not entitle them to manufacture standing based on bald 

assertions by an FCA employee.8 

Plaintiffs may alternatively argue that the stigma of derecognition or alleged 

hostility from three years ago is deterring students from applying or participating 

 
8 The national FCA, unlike students, has no independent right to seek ASB 

recognition.  And Lopez’s latest declaration (10-ER-2060-62 ¶¶7, 12) opines only 

that students may meet at Pioneer (which they have always been allowed to do), 

not that they will apply for ASB recognition. 
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in FCA.  But again, Plaintiffs submitted no student testimony saying such 

stigma/hostility is why they did not apply or participate in Pioneer FCA (as 

opposed to, for example, because the club’s leaders graduated without recruiting 

replacements, students did not care about ASB recognition enough to do the 

paperwork, or students are reluctant to join a discriminatory group).  See also supra 

at 3 (Pioneer FCA continued to meet and hold events after derecognition).  While 

Plaintiffs suggest that the only logical explanation for FCA’s decline is 

derecognition, Mot. 11 (citing 7-ER-1328-29; 8-ER-1660-61), the record shows 

that Pioneer FCA continued to flourish in 2019-20 and 2020-21, see supra at 3, 

and that Pioneers for Christ never lost ASB recognition but also no longer exists 

following Klarke and Sinclair’s graduation, APP707:11-710:8; APP322-24; 10-ER-

1923-36.  

The nonjusticiability of Plaintiffs’ prospective relief claims is also clear 

from their non-redressability.  Plaintiffs’ proposed order in the District Court 

would require the District to cease applying its all-comers policy against FCA and 

“restore ASB approval to any previously derecognized student chapters affiliated 

with FCA.”  APP891:6-7.  But Plaintiffs admit that there are no longer any FCA-

involved students at two of the three high schools at issue, Mot. 25, and there is 

zero evidence that any students at the third (Pioneer) will seek recognition this fall.  

Plaintiffs’ requested injunction requiring the District to recognize nonexistent clubs 

with no identified student members could not possibly constitute appropriate relief.  

See Yazzie, 977 F.3d at 967-68 (“infeasibility” of requested relief shows lack of 

redressability requiring dismissal of preliminary-injunction appeal). 
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II. Plaintiffs make no showing of imminent irreparable injury. 

 Even if Plaintiffs could establish Article III standing, Winter would require 

denial of their motion for failure to demonstrate likely, imminent irreparable injury.  

555 U.S. at 22.  Plaintiffs generically assert that “[i]rreparable harm is easy to 

establish here,” Mot. 24 (quotations omitted).  But showing that a policy could 

cause injury falls far short of demonstrating likely imminent injury to Plaintiffs.  

For the same reasons Plaintiffs lack standing, supra at 9-12, they have not shown 

that anyone—let alone Plaintiffs themselves—faces likely imminent injury from 

the all-comers policy.  

III. Plaintiffs are unlikely to prevail on appeal.  

Plaintiffs’ preliminary-injunction appeal is unlikely to succeed not only 

because Plaintiffs lack standing and cannot show irreparable injury, see supra at 9-

13, but also because the District Court’s conclusion that their claims are unlikely to 

succeed follows inexorably from controlling Supreme Court and Circuit precedent.  

1-ER-8:21-9:9.   

Plaintiffs ignore a fundamental flaw of their appeal: the District’s all-comers 

policy is indistinguishable from the policy Martinez upheld.  As in Martinez, the 

District requires ASB-recognized clubs to “‘allow any student to participate, 

become a member, or seek leadership positions in the organization, regardless of 

… status or beliefs.’”  561 U.S. at 671.  

Plaintiffs complain that the District’s policy violates the EAA and First 

Amendment because it “explicitly permits ASB-approved clubs to exclude students 

based on so-called ‘non-discriminatory criteria’” like grades or good character.   
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Mot. 9-10, 19, 23.  But as the District Court explained, 1-ER-12:14-13:2, Martinez 

expressly approved of such “neutral and generally applicable membership 

requirements unrelated to ‘status or beliefs,’” including “skill measurements” and 

“good-behavior standards.”  561 U.S. at 671 n.2.  Even were that not so, Plaintiffs’ 

argument would at most suggest that the District has a nondiscrimination policy 

(prohibiting discrimination based on certain protected characteristics) rather than 

an all-comers policy (requiring inclusion of all students regardless of status or 

beliefs).  This Court has twice upheld nondiscrimination policies against First 

Amendment and EAA challenge—even when (unlike here) the policies permitted 

other forms of belief-based discrimination.  1-ER-8:24-11:24, 12:9-13, 12:14-13:2, 

14:14-15:11; Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 801-02 & n.6, 

804-05 (9th Cir. 2011); Truth v. Kent Sch. Dist., 542 F.3d 634, 645-46, 648 (9th 

Cir. 2008). 

Plaintiffs try to distinguish these controlling cases on two primary grounds.  

First, they say, the District allows single-sex athletic teams, Mot. 10, and considers 

race or gender in District-run programs, id. at 17-18, 19-20, 23.  But the District’s 

all-comers policy applies to student-initiated clubs, not to the District’s own 

programs.  As the District Court held, “District programs, such as school sports 

teams, are not ‘student groups’ that are a part of the limited public forum or that 

trigger the EAA”; rather, the District Court found, “the groups similarly situated to 

Plaintiffs” are other “student groups seeking ASB recognition.”  1-ER-17 n.10.  

Athletic teams, band, chorus, academic programs, and counseling services are not 

forums for student speech under the EAA or First Amendment; if anything, they 
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involve government speech.9  If Plaintiffs were correct, schools that allow girls-

only athletic teams (as state and federal law require) could not prohibit religious 

clubs’ discrimination based on sex, race, or other characteristics.  Schools would 

have to choose between converting all athletic teams to co-ed (violating the law) or 

recognizing discriminatory student clubs.  

Second, Plaintiffs baldly assert selective enforcement, contending that “[t]he 

District has also long approved student group applications that exclude students on 

criteria such as sex or ethnicity.”  Mot. 10, 19, 23.  But the District Court found 

that “the evidence regarding [Plaintiffs’] examples does not support Plaintiffs’ 

argument.”  1-ER-17-18.  There is no dispute that every ASB-recognized club is 

required to, and does, affirm that all students are eligible for membership and 

leadership regardless of status or belief—the affirmation that FCA prohibits any 

affiliated clubs from signing.  1-ER-12 n.7, 20; supra at 6.   And as explained, the 

Big Sister/Little Sister, Senior Women, and South Asian Heritage clubs do not 

discriminate based on race or sex.10  The District Court’s factual findings are well-

supported, not clearly erroneous.  1-ER-15:12-20:5.   

 
9 That sports teams use ASB accounts or counseling programs call 

participants “members,” Mot. 19-20, does not make them comparable to student-

initiated clubs operating in a limited public or open forum.  As explained supra at 

3 & n.4, District programs must operate to ensure equal access and a safe learning 

environment, and provide educational services serving all types of student needs. 

10 See supra at 8.  Even if they did, if “groups [a]re approved inadvertently 

because of administrative oversight, or … these groups have, despite the language 

in their applications, agreed to abide by the nondiscrimination policy,” their 

recognition would not show selective enforcement raising a constitutional issue.  

Alpha Delta, 648 F.3d at 804. 
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Once the confusion Plaintiffs attempt to sow has been dispelled, the District 

Court’s determination that their claims are unlikely to succeed is easily affirmed.   

Free speech.  The District Court correctly held that Plaintiffs’ free-speech 

challenge must be analyzed under limited-public-forum doctrine, and that 

“Plaintiffs are unlikely to prevail” because the District’s policy is viewpoint- and 

content-neutral and reasonable in light of the ASB club program’s purposes.  1-

ER-9:13-11:24.11  FCA’s derecognition was based on its leadership-eligibility 

restrictions, not its beliefs, and Plaintiffs’ argument that it is unreasonable to 

prohibit clubs from excluding students based on status or belief, Mot. 22, is 

foreclosed by Martinez, Alpha Delta, and Truth.  The District does not treat FCA 

clubs differently from other student-initiated clubs based on their religious beliefs 

but merely requires all clubs to affirm that all students are eligible for membership 

and leadership.     

The District Court correctly rejected Plaintiffs’ selective-enforcement and 

viewpoint-discrimination assertions.  Mot. 23-24.  See supra at 6-8; 1-ER-14:24-

20:5.  Further, that the District previously investigated groups based on student 

complaints does not render this a “heckler’s veto” case, Mot. 23-24, where the 

lawfulness of speech depends on whether listeners find it offensive or disturbing.  

See 1-ER-12 n.7.  The District’s policy prohibits discriminatory conduct, not 

speech, and this Court has rejected the argument that a complaint-driven process is 

 
11 Among other purposes, student-initiated clubs promote students’ 

connectedness to school, feeling of belonging, and self-governing abilities.  1-ER-

10:2-10; 2-ER-86:19-87:18; 4-ER-405:15-406:14. 
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inherently discriminatory.  Stormans, Inc. v. Wiesman, 794 F.3d 1064, 1083-84 

(9th Cir. 2015) (“[S]elective enforcement cannot be inferred from the fact that 

Ralph’s has been implicated in a disproportionate percentage of investigations, 

because the Commission responds only to complaints that it receives”).   

EAA.  The District Court was also right to conclude that the District’s policy 

is content-neutral, supra at 16, so Plaintiffs’ EAA claim is “unlikely to prevail.”  1-

ER-13:24-15:11 (citing Truth, 542 F.3d at 645-46).  FCA’s nonrecognition was 

based on its refusal to allow all students to run for leadership positions, supra at 

3—not “the religious content” of, or hostility toward, its beliefs, Mot. 15.   

The District Court rightly rejected Plaintiffs’ (and their amici’s) attempt to 

distinguish this case from controlling authority on the ground that FCA seeks to 

exclude leaders, not members, Mot. 14-15.  See 1-ER-10 n.4.  Their only authority, 

Hsu v. Roslyn Union Free School District, 85 F.3d 839 (2nd Cir. 1996), was 

decided before Martinez made clear that cases like Hurley, Dale, and Jaycees 

apply only to government “comp[ulsion] … to include unwanted members, with 

no choice to opt out,” and are irrelevant when, as here, the issue is benefits like 

ASB recognition.  Martinez, 561 U.S. at 681-83 & n.14 (when group “may exclude 

any person for any reason if it forgoes the benefits of official recognition,” school 

is “dangling the carrot of subsidy, not wielding the stick of prohibition”).12  Based 

 
12 Contrary to Plaintiffs’ representations, Mot. 14-15, Truth, 542 F.3d at 647, 

expressed no agreement with Hsu, but merely held there was no square conflict 

and in any event Truth also predated Martinez’s clarification of the law.  

Moreover, Hsu said it might have reached a different conclusion if the excluded 
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on this reasoning, Martinez and Alpha Delta both upheld policies that required 

“open eligibility for membership and leadership.”  561 U.S. at 668, 671 (emphasis 

added); 648 F.3d at 795-96.13 

Free Exercise.  The District Court rightly held that Plaintiffs are unlikely to 

establish a Free Exercise violation because the District’s policy is a neutral, 

generally applicable rule.  1-ER-12.  Plaintiffs’ assertions that the District exercises 

“unbounded” discretion to grant exemptions, Mot. 17-21, were correctly rejected 

by the District Court, 1-ER-15:13-16:20.  Plaintiffs identify no student-run club 

recognized after refusing to abide by the all-comers policy, and the District’s 

treatment of other programs subject to other policies cannot establish the invalidity 

of the all-comers policy, which applies only to ASB clubs.   

Plaintiffs’ reliance on Fulton v. City of Philadelphia, 141 S.Ct. 1868 (2021), 

is unavailing.  Fulton involved an official’s unfettered discretion to grant 

exemptions. Id. at 1878.  The analogy here would be if the District required 

student-run clubs to abide by the all-comers policy “unless an exception is 

granted” for any reason—which is not the case.  But the District Court found, “the 

Policy here does not say that the District can grant exceptions allowing an ASB 

club to discriminate based on … any of the … protected characteristics.”  1-ER-

 

group would be stigmatized, and upheld prohibitions on eligibility restrictions for 

some leadership positions.  85 F.3d at 857-58, 869-71. 

13 Although Plaintiffs may say that Martinez and Alpha Delta involved the 

First Amendment, not the EAA, “[c]ontent neutrality for purposes of the [EAA] is 

identical to content neutrality for First Amendment claims.”  Alpha Delta, 648 

F.3d at 802 n.5; see also Truth, 542 F.3d at 645 (in interpreting EAA, courts rely 

on “cases deciding analogous issues under the First Amendment”).  
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16:10-11.  Cf. Stormans, 794 F.3d at 1082 (“The mere existence of an exemption 

that affords some minimal government discretion does not destroy a law’s general 

applicability.”).  Martinez, 561 U.S. at 672 & n.2, affirms that policies may 

lawfully prohibit discrimination based on status or belief while allowing the use of 

neutral, nondiscriminatory criteria. 

Nor does Tandon v. Newsom, 141 S.Ct. 1294 (2021), alter the inquiry.  

Tandon evaluated a governmental prohibition—not a condition on a benefit.  The 

pertinent legal rule here is that an all-comers policy is consistent with the Free 

Exercise Clause because it is a generally applicable regulation that imposes at most 

an incidental burden on religion.  Martinez, 516 U.S. at 697 n.27 (upholding all-

comers policy as “valid regulation[] of general application that incidentally 

burden[s] religious conduct”; claim for exemption from policy “seeks preferential, 

not equal, treatment”); Alpha Delta, 648 F.3d at 804-05 (similar for 

nondiscrimination policy).  Pioneer FCA remains free to meet at school while 

using discriminatory leadership criteria; it just may not enjoy the benefit of ASB 

recognition. 

IV. The equities do not support an injunction. 

Finally, the balance-of-hardships and public-interest factors weigh against an 

injunction.  As the District Court explained, “[i]n adopting its non-discrimination 

policy, the District had to weigh the interests of students who seek to exclude, the 

interests of students who face exclusion in the absence of a non-discrimination 

policy, and the educational costs and benefits of striking a particular balance 

between them.”  1-ER-21.  The District’s determination that the public interest 
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favors nondiscrimination merits great weight.  See Golden Gate Restaurant Ass’n 

v. City & County of San Francisco, 512 F.3d 1112, 1126-27 (9th Cir. 2008) 

(“consideration of the public interest is constrained” when “responsible public 

officials … have already considered that interest”).  Indeed, enforcement of such 

laws is a public policy of the highest order.  See Bob Jones Univ. v. United States, 

461 U.S. 574, 593-96 (1983).   

Without an injunction, the District’s “creditworthy” policy will still allow 

FCA clubs to meet at school and access “substantial alternative [communication] 

channels.”  Martinez, 451 U.S. at 690 (quotations omitted).  But an injunction 

would force the District to allow (and place its imprimatur on) students’ exclusion 

from ASB-recognized clubs based on personal characteristics like sexual 

orientation or religion.  Discrimination based on such characteristics “impose[s] 

stigma and injury of the kind prohibited by our basic charter.”  Obergefell v. 

Hodges, 576 U.S. 644, 671 (2015).  That stigma is particularly harmful to 

LGBTQ+ students, as California has recognized.  See, e.g., 199 Cal. A.B. 537, 

Stats. 1999, ch. 587 §§2-3; Cal. Educ. Code §§218, 234.  The injunction Plaintiffs 

seek would leave many students subject to invidious discrimination, injuring them, 

their families, and the community as a whole. 

CONCLUSION 

For all these reasons, the motion should be denied. 
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