SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

YU PRIDE ALLIANCE, etal., Docket No.: 2022-02726

Plaintiffs-Respondents, New York County
Index No.: 154010/2021

V.
ORDER TO SHOW CAUSE

YESHIVA UNIVERSITY, etal.,

Defendants-Appellants.

Upon reading and filing the annexed Affirmation of David Bloom, Esq., dated the 5th day of
July, 2022, and upon all the pleadings and proceedings heretofore had and held herein:

LET Plaintiffs-Respondents YU PRIDE ALLIANCE, MOLLY MEISELS, DONIEL
WEINREICH, AMITAI MILLER, and ANONYMOUS, or their attorneys, show cause before this
Court, at a Term thereof, to be held at the Appellate Division, First Department, located at 27
Madison Avenue, New York, NY, 10010, onthe _ day of at 10:00 AM, or as
soon thereafter as counsel can be heard, why an order should not be made:

1) Pursuant to CPLR 2201, 5519, and this Court’s inherent powers, and Rule
1250.4(b) of the Practice Rules of the Appellate Division, staying the execution and
enforcement of the Decision and Order of the Honorable Lynn R. Kotler in the
above-captioned matter, dated June 14, 2022 and entered on June 24, 2022
(“Order”), which adjudged and declared that Defendants Yeshiva University and
President Ari Berman must immediately recognize Plaintiff YU PRIDE
ALLIANCE as an official campus club, pending the hearing and determination of
the appeal of said Order, and during the pendency of the within application for a
stay; and

i) For such other and further relief as to this Court may seem just and proper, in its
discretion, under all of the circumstances.



SUFFICIENT CAUSE APPEARING THEREFORE, it is

ORDERED, that pending the hearing and determination of this motion, the appealed from
Order dated June 14, 2022 and entered on June 24, 2022, including the enforcement of the lower
court’s injunction against Yeshiva University and President Ari Berman, is hereby stayed; and it
is further

ORDERED that service by electronic mail of a copy of this Order to Show Cause, together

with the papers upon which it is based, upon:

EMERY CELLI BRINCKERHOFF ABADY WARD & MAAZEL LLP
Attorneys for Plaintiffs

600 Fifth Avenue, 10th Floor

New York, NY 10020

krosenfeld @ecbawm.com

MORRISON & FOERSTERLLP

Attorneys for Non-Party

Lesbian and Gay Law Association Foundation of Greater New Y ork
250 W. 55t Street

New York, New York 10019-9710

tfoudy@mofo.com

On or before the day of July, 2022, be deemed good and sufficient service.

Dated: , 2022

ENTERED:

Justice of the Appellate Division, First Department



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

YU PRIDE ALLIANCE, etal., Docket No.: 2022-02726
Plaintiffs-Respondents, New York County
Index No.: 154010/2021
V.
AFFIRMATION
YESHIVA UNIVERSITY, etal., IN SUPPORT

Defendants-Appellants.

I, DAVID BLOOM, anattorney duly admitted to practice law in the State of New Y ork, hereby
affirm the following to be true under the penalties of perjury:

1. 1am an attorney with the law firm Kaufman Borgeest & Ryan LLP, counsel for defendants
YESHIVA UNIVERSITY and PRESIDENT ARI BERMAN (collectively “Yeshiva”), and I am
fully familiar with the facts and circumstances of this matter.

2. This affirmation is submitted in support of the motion by Yeshiva, for an order to show

cause why an order should not be made and entered as follows:

i) Pursuant to CPLR 2201 and 5519, this Court’s inherent powers, and Rule 1250.4(b) of the
Practice Rules of the Appellate Division, staying the execution and enforcement of the
Decision and Order of the Honorable Lynn R. Kotler in the above-captioned matter, dated
June 14, 2022 and entered on June 24, 2022 (“Order”), which adjudged and declared that
Defendants Yeshiva University and President Ari Berman must immediately recognize
Plaintiff YU PRIDE ALLIANCE as an official campus club, pending the hearing and
determination of the appeal of said Order, and during the pendency of the within
application for a stay; and

i) For such other and further relief as to this Court may seem just and proper, in its
discretion, under all of the circumstances.

3. No prior application has been made in this Court for the relief requested herein.
4. Pursuant to Rule 1250.4(b)(2), by email to Plaintiffs’ counsel, Katie Rosenfeld, Esg., and

to Theresa Ann Foudy, Esqg., counsel for non-party Lesbian and Gay Law Association Foundation



of Greater New York, on July 1, 2022 (annexed hereto), the undersigned gave reasonable notice
of the day and time when, and the location where, defendants’ application for a stay and request
for interim relief will be presented to this Court.

5. Annexed hereto as Exhibit A (Doc. 329) is a copy of the Decision and Order of the Supreme
Court, County of New York (Lynn R. Kotler, J.) dated June 14, 2022 and entered on June 24, 2022,
denying in main part Yeshiva’s motion for summary judgment and granting Plaintiffs’ cross-
motion for summary judgment. A copy of Yeshiva’s Notice of Appeal from said Orderis annexed
hereto as Exhibit B.

6. Onsummary judgment, the trial court recognized that Yeshiva University is the nation’s
flagship Jewish university “with a proud and rich Jewish heritage” and “an inherent and integral
religious character.” (Ex. A at 3, 11.) Yet it concluded that Yeshiva has no First Amendment
defenses, is not a “religious corporation” within the meaning of the New Y ork City Human Rights
Law (“NYCHRL”), and therefore qualifies as a public accommodation subject to all of the
nondiscrimination requirements of the NYCHRL. It then entered a permanent injunction ordering
Yeshiva and its president to “immediately” upend the status quo and grant official recognition to
Plaintiff YU Pride Alliance, an LGBTQ advocacy student group. (Ex. A at 18.)

7. The court’s decision is directly at odds with Yeshiva’s own religious determination, based
on the advice of its Roshei Yeshiva, or senior rabbis, that granting official recognition to Y U Pride
Alliance would be inconsistent with the religious environment that Yeshiva University seeks to
maintain on its undergraduate campus. Moreover, decreeing Yeshiva to be a secular public
accommodation threatens Yeshiva with further liability under the NYCHRL for its religious
standards for students, faculty, and staff on its campuses; its preference for individuals of the
Orthodox Jewish faith in certain of its hiring positions; its maintenance of sex-segregated religious
study halls for its students; and its myriad other religious practices maintained since its 1886
founding.

8. “Among other things, the [First Amendment’s] Religion Clauses protect the right of

churches and other religious institutions to decide matters ‘of faith and doctrine’ without



government intrusion.” (Our Lady of Guadalupe Sch. v Morrissey-Berru, 140 S Ct 2049, 2060
[2020] (emphasis added).) This means that “religious institutions” have “autonomy with respect
to internal management decisions that are essential to the institution’s central mission.” (Id.) Yet
the trial court completely ignored Yeshiva’s right to decide on its own how to apply Torah values
on its campus—even though, in the court’s own words, there is “no doubt that Yeshiva has an
inherent and integral religious character which defines it and sets it apart from other schools and
universities of higher education.” (Ex. A at 11.) The First Amendment prohibits this outcome, and
properly construed, so does the NYCHRL.

9. A stay of execution, entry, or enforcement of the permanent injunction (Ex. A) is
warranted, because absent a stay, Yeshiva will suffer grave and irreparable constitutional harm
pending appeal, whereas maintaining the status quo would cause Plaintiffs little to no harm. (See
67A NY Jur 2d, Injunctions § 157 (“A permanent injunction is a drastic remedy that may be
granted only where the plaintiff demonstrates that it will suffer irreparable harm absent the
injunction.”); Kane v Walsh, 295 NY 198, 205 [1946] (same).)

PROCEDURAL BACKGROUND

10. Defendant Yeshiva University is the nation’s flagship Jewish university rooted in Torah
values. Yeshiva embraces its Jewish heritage through its commitment to Torah Umadda, or the
integration of religious learning and worldly knowledge. While Yeshiva’s “specific form and
structure has shifted depending on times, needs and circumstances,” its “core mission has always
remained the same”: the inculcation of Torah values in its students, particularly its undergraduates.
(Ex. B; Ex. C at 31:2-3 (“The mission of Yeshiva University has not changed.”).) Everything at
Yeshiva is, and always has been, rooted in Torah values. (Ex. C at 65:14-16; see also Ex. S |1 1,
5,75, Ex. X1 6, Ex. G 113-4, 11, 17, 19-24, Ex. Z at 9.)

11. Yeshiva takes particular care to craft a religious environment on its undergraduate
campuses, because it believes this period of time—when many students are still forming their
religious identity—is most critical to the formation of a Torah-centered life. On the men’s

undergraduate campus, students spend one to nearly six hours a day studying Torah.



Undergraduate women must take two Jewish studies courses each semester, which meet twice a
week for a total of five hours. Yeshiva also shares its campus with the nation’s largest Orthodox
rabbinical seminary, which is highly integrated with the University’s undergraduate programs.
Synagogues are located throughout both the men’s and women’s undergraduate campuses so that
studentsmay participate in the regular prayers and other religious services required by Jewish law.
And Yeshiva faithfully observes, and asks undergraduates to observe, Orthodox Jewish laws, such
as the laws of Shabbat (Sabbath observance) and Kashrut (kosher dietary laws). Campuses, dorms,
and prayers are sex-segregated consistent with Torah law and tradition. No major religious
decisions are made without consulting Yeshiva’s Roshei Yeshiva—its senior rabbis. (Ex. G {53,
Ex. X16.)

12. All official undergraduate student activities are also subject to University approval for
religious compliance. Student leaders responsible for reviewing student club applications are
specifically tasked by Yeshiva to uphold Torah values and “enrich the religious atmosphere on
campus.” They are asked to authorize a club charter only if it “embod[ies] the Halachic tradition.”
Those decisions are subject to review by Yeshiva’s Director of Student Life, who is responsible
for ensuring that all clubs comply with Yeshiva’s religious values and other standards. (Ex. E at
2, Ex. F at 10.)

13. Consistent with this process, and after conferring with its Roshei Yeshiva, Yeshiva decided
that it cannot put its imprimatur on an undergraduate organization that appears not consistent with
Torah values. This decision did not occur in a vacuum. It was the culmination of over a decade of
ongoing discussions and dialogue with LGBTQ students at the University, which has resulted in
Yeshiva taking several public steps to support students who identify as LGBTQ. For example,
Yeshiva has established “a team of administrators, psychologists and rabbanim” to create policies
promoting the undergraduate university’s “commit[ment] to Torah and commit[ment] to each
other.” (Ex. H.) These policies have included “reaffirm[ing]” Yeshiva’s longstanding policies
against “harassment or discrimination”; updating sensitivity training to include sexual orientation

and gender identity; adding a clinician in Yeshiva’s counseling center “with specific LGBTQ+



experience”; and creating support groups that allow a safe space for LGBTQ students to gather in
the counseling center. Yeshiva remains committed to ongoing dialogue toward the creation of
activities and events that promote inclusivity and are consistent with Torah values. (Id.)

14. Plaintiffs filed this action in the Supreme Court, New York County, seeking a preliminary
injunction and damages under the New York City Human Rights Law (“NYCHRL”). (N.Y.C.
Admin. Code 88 8-102, 8-107.) The injunction sought would force Yeshiva to formally and
immediately recognize plaintiff YU Pride Alliance as an official undergraduate club, which would
cloud the nuanced message Yeshiva seeks to convey consistent with its Torah values. Copies of
the Complaint and Plaintiffs’ Motion for a Preliminary Injunction are annexed hereto as Exhibits
S and W, respectively.

15. Yeshiva filed an opposition to Plaintiffs’ motion for a preliminary injunction. (EX. 1.) In
response to the Complaint, Yeshiva filed a motion to dismiss pursuant to CPLR § 3211(a)(1); (7).
(Ex. D.) Plaintiffs opposed Yeshiva’s motion to dismiss. (EX. J.)

16. Upon submission of these motions, by Order dated August 18, 2021, the Honorable Lynn
R. Kotler denied Plaintiffs’ motion for a preliminary injunction on the basis that it would change
the status quo and that Yeshiva was likely exempt from the NYCHRL as a “religious corporation
incorporated under the Education Law.” (Ex. K at 6.) At that time, the court rejected Plaintiffs’
narrow interpretation of the NYCHRL’s religious exemption as “contrary to the plain language of
the statute.” (1d.) The court, however, converted Yeshiva’s motion to dismiss to a motion for
summary judgment and authorized limited discovery into the question of Yeshiva’s religious
character. (Id. at 7.)

17. In sworn affidavits attached to their complaint, Plaintiffs acknowledge that they chose to
attend Yeshiva specifically because it is a “religious community,” (Ex. L § 9), that would support
their own “religious growth,” (Ex. M 1 9). And on summary judgment, Plaintiffs confirmed that
“the University has a Jewish identity” that is “deeply important to [its] existence and activities.”

(Ex. N at11.)



18. Underthe NYCHRL, a“religious corporation” that—Ilike Y eshiva—is “incorporated under
the Education law” is exempted from the law’s public accommodation provisions. Plaintiffs
nevertheless argued that Yeshiva was not exempt and cross-moved for summary judgment that
Yeshiva is a public accommodation. (Ex. N at 14; see also Ex. O (Plaintiffs’ Cross-Motion for
Partial Summary Judgment), Ex. P (Defendants’ Surreply in support of Summary Judgment), Ex.
Q (Defendants’ Opposition to Plaintiffs’ Cross-Motion).)

19. Upon submission of these motions, by Order dated June 14, 2022, the court reversed itself,
denied summary judgment to Yeshiva, and granted Plaintiffs’ cross-motion, rejecting Yeshiva’s
First Amendment defenses and holding that Yeshiva is not a religious corporation incorporated
under the Education Law. (Ex. A.)

20. On Yeshiva’s First Amendment defenses, the trial court acknowledged that Yeshiva had
raised a religious autonomy defense, (Ex. A at 13-14), but then failed entirely to address that
argument, despite several U.S. Supreme Court cases holding that religious schools and institutions
have autonomy to govern their own internal religious affairs. (See Our Lady of Guadalupe Sch.,
140 S Ct 2049; Hosanna-Tabor Evangelical Lutheran Church & Sch. v EEOC, 565 US 171
[2012].) The court also rejected Yeshiva’s Free Exercise defense on the basis that the NYCHRL
is a neutral and generally applicable law under the U.S. Supreme Court’s decision in Employment
Division v Smith and the New York Court of Appeals’ decision in Catholic Charities of Diocese
of Albany v Serio. The court dismissed the U.S. Supreme Court’s recent unanimous holding in
Fulton v City of Philadelphia that where a city makes any exceptions to its public accommodations
law, it must also make exceptions for religious organizations like Yeshiva. (Ex. A at 14; see also
Fulton, 141 S Ct at 1879-1882; Ex. P at 16-17.) The court reasoned that since the NYCHRL
exempts some religious organizations and other private organizations, it could refuse to exempt
other religious institutions like Yeshiva and still be generally applicable. (Ex. A at 14-15.) Finally,
the court rejected Yeshiva’s Free Speech and Freedom of Association arguments, concluding that

Yeshiva had not proved that granting YU Pride Alliance formal recognition would be “inconsistent



with the purpose of Yeshiva’s mission,” (Ex. A at 16); and that putting its imprimatur on a group
that advocated against its Torah values would “not make a statement,” (id. at 15).

21. The trial court also rejected Yeshiva’s statutory argument that it is exempt from the public
accommodation provisions of the NYCHRL as a “religious corporation incorporated under the
EducationLaw.” (Ex. A at 5.) The court agreed that religious organizations incorporated under the
Education Law, and not just those incorporated under the Religious Corporations Law, could
qualify for the exemption. (Id. at 5-6.) And it acknowledged Yeshiva’s deeply religious nature on
multiple occasions. (Id. at 3 (“Yeshiva is an educational institution with a proud and rich Jewish
heritage and a self-described mission to combine ‘the spirit of Torah’ with strong secular
studies.”); id. at 11 (“There is no doubt that Y eshiva has an inherent and integral religious character
which defines it and sets it apart from other schools and universities of higher education.”); id. at
12 (“Yeshiva’s religious character [is] evidenced by required religious studies, observation of
Orthodox Jewish law, [and] students’ participation in religious services, etc.”).) Nevertheless, the
trial court rejected the prior conclusions from its own August 2021 order, Plaintiffs’ extensive
admissions, and Yeshiva’s substantial body of evidence regarding its religiosity, including
undisputed statements and testimony from Yeshiva’s president and corporate designee. (Id. at 5.)

22. Instead, the court held that, despite Yeshiva’s obviously religious character, it somehow
does not satisfy the NYCHRL’s specific understanding of what is a “religious corporation.” (Id. at
11-12.) Specifically, the court concluded that Yeshiva’s primary purpose is education, that
“religion is necessarily secondary to education at Yeshiva,” and that only organizations with the
primary purpose of religion could qualify under the NYCHRL. (Id.; see also id. at 10. (“Yeshiva
is either a religious corporation in all manners or it is not.”).) The court also concluded that Y eshiva
did not qualify as a “religious” corporation under the NYCHRL, because students do not attend
“for religious worship or some other function which is religious at its core,” a standard that is both
factually and legally erroneous. (Id. at 12.)

23. Upon submission of these motions, and by Order dated June 14, 2021, the Honorable Lynn

R. Kotler entered a permanent injunction ordering Yeshiva and President Berman to “immediately



grant Plaintiff YU Pride Alliance” official club approval. (Ex. A at 18.) The Order was entered in
the Office of the New York County Clerk on June 24, 2022, and served with Notice of Entry on
June 24, 2022. (See Ex. A.)

24. Yeshiva filed a Notice of Appeal from the Order with this Court also on June 24, 2022.

(See Ex. R.)
ARGUMENT

A DISCRETIONARY STAY SHOULD BE GRANTED

25. It is well settled that the courts of this State may exercise their discretion to stay
proceedings, as “courts have the inherent power, and indeed responsibility, so essential to the
proper administration of justice, to control their calendars and to supervise the course of litigation
before them.” (See Catalane v Plaza 400 Owners Corp., 124 AD2d 478, 480 [1st Dept 1986].) In
short, “the court’s discretion is the guide.” (David D. Siegel, Practice Commentaries, McKinney’s
Cons Laws of NY, CPLR C5519:4.) “The relief of an injunction is a drastic remedy granted only
in a clear case, reasonably free from doubt.” (Standard Realty Assoc., Inc. v Chelsea Gardens
Corp., 105 AD3d 510, 510 [1st Dept 2013] (cleaned up).)

26. To obtain a stay pending an appeal, the movant must demonstrate irreparable injury in the
absence of the injunction, a favorable tipping of the balance of equities, and a likelihood of success
on the merits of the appeal. (See W.T. Grant Co. v Srogi, 52 NY2d 496, 517 [1981].) The factors
which may be considered upon such an application are: (a) the merits of the argument; (b) the
potential for prejudice of the movant should the motion be denied; and (c) the potential prejudice
of the objector should the motion be granted. (See Wilkinson v Sukiennik, 120 AD2d 989 [4th Dept
1986]; see also Da Silva v Musso, 76 NY2d 436, 443 n 4 [1990].) Additional factors to be
considered by the Court when deciding such an application include whether the appeal has been
or will be prosecuted promptly. (See Kiamesha Dev. Corp. v Guild Props., 3 NY2d 981 [1957].)

27. Here, all factors weigh in favor of a stay of execution, entry, or enforcement of the Court’s

order pending a determination on Yeshiva’s appeal.



Yeshiva is highly likely to succeed on appeal.

28. Yeshiva is extraordinarily likely to succeed on the merits of its First Amendment and
statutory defenses. Simply stated, it is Yeshiva, in consultation with its rabbis—and not the state—
that gets to decide whether an undergraduate Pride Alliance or any other club is consistent with
the school’s Torah values. First, Yeshiva is concededly religious. (Ex. A at 3,11, 12.) Thus, under
the religious autonomy doctrine, courts cannot interfere in Yeshiva’s internal religious decisions
about whether approving particular clubs accords with Torah values. Second, the Free Exercise
Clause independently! requires that Yeshiva be exempted from the NYCHRL’s public
accommodation provisions because other institutions—both secular and religious—have already
been exempted, which both triggers strict scrutiny and confirms that the City has no compelling
interest in denying Yeshiva the same exemption that others get. The First Amendment forbids
courts from favoring secular institutions over religious institutions in granting exemptions. Nor
can courts pick and choose among religious institutions to exempt some but not others. Finally,
despite the trial court’s strained reading of the law, the NYCHRL itself explicitly exempts
institutions like Yeshiva.

Religious Autonomy

29. The Supreme Court’s ruling concedes that Yeshiva is deeply religious. (Ex. A at 3
(“Yeshiva is an educational institution with a proud and rich Jewish heritage and a self-described
mission to combine ‘the spirit of Torah’ with strong secular studies.”); id. at 11 (“There is no doubt
that Yeshiva has an inherent and integral religious character[.]”); id. at 12 (“Yeshiva’s religious
character [is] evidenced by required religious studies, observation of Orthodox Jewish law, [and]
students’ participation in religious services, etc.”).) That makes sense, since Plaintiffs themselves
have repeatedly conceded Yeshiva’s religious nature in both their complaint and subsequent

briefing. (See, e.g., EX. L 19, Ex. M 19 (acknowledging choice to attend Yeshiva specifically

1 Unlike Free Exercise specific doctrines, the religious autonomy doctrine is grounded in both the First
Amendment’s Establishment Clause and the Free Exercise Clause, while having roots in “our system of laws” dating
back centuries. (See, e.g., Hosanna-Tabor, 565 US at 185-189.)



because it is a “religious community,” that would support “religious growth”).) And on summary
judgment, Plaintiffs confirmed that “the University has a Jewish identity” thatis “deeply important
to [its] existence and activities.” (Ex. N at 11.) So it is uncontested and undisputed, by both
plaintiffs and the court, that Yeshiva is a religious institution.

30. That admission decides the case. Under the First Amendment, religious schools possess a
“sphere” of “autonomy” to make “internal management decisions that are essential to the
institution’s central mission.” (Our Lady, 140 S Ct at 2060.) They are free to “define their own
doctrines, resolve their own disputes, and run their own institutions.” (Corp. of the Presiding
Bishop v Amos, 483 US 327, 341 [1987] (Brennan, J., concurring).) Their right to “organize ... to
assist in the expression and dissemination of any religious doctrine” is “unquestioned.” (Kedroff v
St. Nicholas Cathedral, 344 US 94, 114 [1952]; see also Obergefell v Hodges, 576 US 644, 679-
680 [2015] (First Amendment “ensures that religious organizations ... are given proper protection
as they seek to teach” their own beliefs regarding marriage and sexuality).) Thus, “all who unite
themselves to such a body do so with an implied consent to this government” (Kedroff, 344 US at
114), and the civil courts simply may not “intrude[] for the benefit of”” those who may disagree,
by imposing “the power of the state into the forbidden area of religious freedom contrary to the
principles of the First Amendment.” (Id. at 119; see also id. at 116 (“religious organizations” have
“independence from secular control or manipulation, in short, power to decide for themselves, free
from state interference, matters of church government as well as those of faith and doctrine™).)

31. While Plaintiffs certainly disagree with Yeshiva’s decision to not grant YU Pride Alliance
official recognition, they recognize and admit that it was a religious decision, based on Yeshiva’s
Torah values and decided in consultation with Yeshiva’s Roshei Yeshiva. (See, e.g., Ex. S 11 53,
58, 98, 101, 110; see also Ex. C at 60:22-61:3, 65:14-17.) Beyond their admissions in the
Complaint itself, during the course of litigation, one Plaintiff gave a YouTube interview
acknowledging that Yeshiva was “forthright[]” about its reason for denying YU Pride Alliance
official club recognition: “The reason why they will reject a club is because it clouds the nuance

of the Torah.” (Plaintiff Meisels YouTube Interview at 18:11.) Thus, the goal of this lawsuit, she
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https://www.youtube.com/watch?v=J2c7R_8zUbM

continued, is to force “cultural changes” at Yeshiva and “make a statement” about Plaintiffs’ own
interpretation of what Torah values should be. (Id. at 26:22.)

32. To that end, the Court’s Order requires Yeshiva to “immediately” disregard its own
understanding and interpretation of Torah. But only Yeshiva can decide what organizations on
campus are consistent with the religious environment it seeks to maintain. The religious
environment is “essential to the institution’s central mission” of forming the next generation of
Modern Orthodox Jews. (Our Lady, 140 S Ct at 2060; see also Ex. G at 3 (students living on
campus agree “to live in accordance with halachic [Jewish law] norms and Torah ideals”) & EX.
C at 138:20-139:5 (students are “told ... it’s a religious campus, orthodox on campus, prayer,
kashrut, [SThabbos.”).) Yeshiva alone has the right to interpret Torah’s “doctrines” and resolve
doctrinal “disputes” with its students. (Amos, 483 US at 341.) And only it can determine how best
to “organize” to “disseminat[e]” its “religious doctrine.” (Kedroff, 344 US at 114.) The courts are
forbidden from “intrude[ing] for [students’] benefit” to tell Yeshiva how to do these things. (Id. at
119)

33. Although acknowledging Yeshiva’s religious autonomy defense, the lower court’s opinion
never addresses it; nor does it even try to explain how, under the First Amendment, it can justify
telling a religious university how to interpret and apply its own religious values.

34. The opinion makes many arguments why Yeshiva is not exempt as a “religious
corporation” under the NYCHRL. For example, it claims that Yeshiva’s corporate documents “do
not expressly indicate that Yeshiva has a religious purpose” (Ex. A at 7.) It claims that Yeshiva
offers too many “secular multi-disciplinary degrees” to be religious. (Id. at 8.) It claims that
Yeshiva’s “[flaculty members, law professors even” do not consider Y eshiva to be religious (while
ignoring statements from Yeshiva’s corporate representative and university president to the
contrary). (Id.) It claims that Yeshiva has to be religious “in all manners” to be religious at all. (Id.
at 10.) And it claims that all evidence of Yeshiva’s religious character is “secondary to Yeshiva’s

primary purpose” 0Of “educational instruction,” which the court apparently perceived as something
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that can be secular only. (Id. at 12.) But even assuming that the NYCHRL’s statutory exemption
allowed such line drawing, the First Amendment manifestly does not.

35. The First Amendment applies to “religious institutions” and “religious exercises” of all
kinds—not just a smaller subset of “religious corporations” defined by state law.? (See, e.g.,
Burwell v Hobby Lobby Stores, Inc., 573 US 682, 708 [2014] (“We have entertained RFRA and
free-exercise claims brought by nonprofit corporations.”).) Thus, courts must not “reduce” an
institution’s religious identity to “a simple semantic exercise” based on the wording of its corporate
documents. (Carson v. Makin, 2022 WL 2203333, at *9 (June 21, 2022).) They must look to “the
substance of free exercise protections, not on the presence or absence of magic words.” (Id.)
Because the court and Plaintiffs themselves have conceded Yeshiva’s religious identity, the trial
court erred in refusing to even consider, let alone apply, the First Amendment’s religious-freedom
protections.

36. “Any attempt” to distinguish between religious entities based on “magic words” within
their corporate documents would “raise serious concerns about state entanglement with religion
and denominational favoritism.” (Id. at *10.) Rather, courts must refrain from “second-guessing
an institution’s characterization of its own religious nature.” (Colorado Christian Univ. v \Weaver,
534 F3d 1245, 1266 [10th Cir 2008].) As long as a religious institution’s “mission is marked by
clear or obvious religious characteristics,” courts must defer to its asserted religious nature.
(Shaliehsabou v Hebrew Home of Greater Washington, Inc., 363 F3d 299, 310 [4th Cir 2004]; see
also Weaver, 534 F3d at 1266 (to avoid “intrusiveness problem,” courts must “employ neutral,

objective criteria” that “defer[] to the self-evaluation of the affected institutions”); Kroth v

2 To the extent Plaintiffs rely on the Religious Corporations Law (RCL), thatwould draw the constitutionality of
the RCL itself into question. For example, since the RCL hasno statutory section that is specifically crafted for Jewish
organizations, it has led to entanglement of the civil courts in Jewish governance. (See Kupperman v Congregation
Nusach Sfard of The Bronx, 39 Misc 2d 107, 112-113[Sup Ct, Bronx County 1963] (“[BJecause of the nature of the
structure of this religious faith, the appointmentand tenure of this ordained spiritual leader ... is a temporal matter
about which the court may inquire[.]”); but see Our Lady, 140 S Ct at 2060 (“[A] component of this [religious]
autonomy isthe selection of the individuals who play certain key roles[.]”).)
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Congregation Chebra Ukadisha Bnai Israel Mikalwarie, 430 NYS2d 786, 790 [Sup Ct, NY
County 1980] (holding that courts assess religious status by looking at its functions).)

37. Otherwise, courts would end up in the business—as here—of weighing how many secular
activities a religious institution can have before it is no longer religious; how much of its religion
must be described in its corporate documents, as opposed to being openly manifest in its practices,
before it is no longer religious; and how many of its staff can mischaracterize it before it is no
longer religious. If Yeshiva University doesnot qualify as “religious,” it is hard to understand what
religious organization besides formal houses of worship could.

38. The trial court downplayed this concern, calling it “overblown” and saying that not all
religious schools would “necessarily [be] affected” by the court’s weighing of religiosity, since
some institutions will “have stated a religious purpose” sufficiently. (EX. A at 7.) But that only
underscores how the trial court reserved for itself the right to make intrusive, subjective judgments
about how much religion is enough. The fact that the court, based on generic statements in
corporate documents, may adjudge some schools sufficiently religious, butnot others, despite their
open and obvious religious identity, alone reveals the lawlessness of the approach. (Larson v
Valente, 456 US 228, 244 [1982] (“The clearest command of the Establishment Clause is that one
religious denomination cannot be officially preferred over another.”).)

39. Yeshiva’s President and corporate designee both witnessed at length about Yeshiva’s
religious identity. Supra { 10. Plaintiffs have repeatedly conceded its religious identity. Supra
29. And the trial court candidly acknowledged its religious identity. Supra § 29. Thus, the
“authority to select and control” how Yeshiva will carry out its religious mission is Yeshiva’s
“alone.” (Hosanna-Tabor, 565 US at 195.) The courts have no power to tell Yeshiva how to
manage its internal religious affairs. Yeshiva thus is highly likely to prevail on the appeal of its
religious autonomy claim.

Free Exercise

40. The U.S. Supreme Court’s Free Exercise jurisprudence separately confirms that Yeshiva

cannot be forced under the NY CHRL to overturn its internal religious decisions about how to apply
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Torah values on campus. Specifically, the Supreme Court has held that, under the Free Exercise
Clause, strict scrutiny applies whenever government regulations “treat any comparable secular
activity more favorable than religious exercise.” (Tandon v Newsom, 141 S Ct 1294, 1296 [2021].)
Indeed, just the option to make exceptions, even if none are actually made, is sufficient to trigger
strict scrutiny. (Fulton v City of Philadelphia, 141 S Ct 1868, 1879 [2021].) And those same
exemptions—whether actual or potential—also mean that strict scrutiny cannot be satisfied. (Id.
at 1882.) Once the government has opened itself to even the possibility of exemptions, it thereby
concedes it does not have a compelling interest that “can brook no departures.” (Id.)

41. Here it is indisputable that the NY CHRL expressly exempts “distinctly private” clubs and
“benevolent orders” (N.Y.C. Admin. Code § 8-102 (definition of “Place or provider of public
accommodation”)) and that those exemptions are “absolute and not subject to limitation” (Gifford
v Guilderland Lodge, No. 2480, B.P.O.E. Inc., 707 NYS2d 722, 723-724 [3d Dept 2000].) These
exemptions excuse thousands of organizations with hundreds of thousands of members from
compliance with the NYCHRL’s public-accommodation provisions. (See N.Y. Benevolent Orders
Law 88 2, 7 (expressly exempting over 50 different benevolent orders with large memberships,
including the Masons, the Knights of Columbus, the American Legion, and the VVeterans of Foreign
Wars).) Thus, they simultaneously trigger and defeat strict scrutiny. Having exempted so many
institutions for secular reasons, New York City cannot refuse to grant an exemption sought for
religious reasons.

42. The trial court acknowledged these exemptions, but held that the First Amendment still did
not apply—apparently on the ground that the “exception for private organizations” is “smaller”
than the “very broad exemption for religious corporations.” But this reasoning is flawed for several
reasons. First, the court cannot credibly laud the breadth of the religious exemption while
simultaneously construing it so narrowly as to exclude an admittedly religious school like Yeshiva
University. Second, the Court’s reasoning directly contradicts the holdings in Tandon and Fulton.
They hold that “any” secular exemption requires that requests for a religious exemption affecting

the same government interests must be granted. (Tandon, 141 S Ct at 1296; Fulton, 141 S Ct at
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1879) (true even for strictly potential exemptions). Finally, as previously noted, the trial court’s
decision to subject Yeshiva to the NYCHRL cannot be warranted on the grounds that other
religious schools are exempted. That only exacerbates, not justifies, the religious discrimination.
(Larson, 456 U.S. at 244.)3

The NYCHRL Exemption

43. Yeshiva’s position on the merits is also strong because, as a “religious corporation
incorporated under the education law,” (N.Y.C. Admin. Code § 8-102), it is expressly exempted
from the NYCHRL. The NYCHRL’s public accommodations provision expressly exempts two
different kinds of “religious corporations”: those “incorporated under the education law or the
religious corporation law.” (N.Y.C. Admin. Code § 8-102 (emphasis added).) The trial court
recognized that these two exceptions must be understood “to express ... distinct and different
idea[s].” (Matter of Tonis v Bd. of Regents of Univ. of State of N.Y., 295 NY 286, 293 [1946]; see
also Ex. A at 6 (concluding that the definition of “religious corporation” under the Religious
Corporation Law “is not outcome determinative since it would render the exemption duplicative
insofar as it exempts both religious corporations organized under either the [Religious Corporation
Law] or Education Law.”).)

44. Nevertheless, the court went on immediately to say that it “cannot ignore ... the RCL
definition” and proceeded to rely on it to hold that a “corporation incorporated under the Education
Law” is only religious if its “organizing documents ... expressly indicate ... a religious purpose.”
(Ex. A at 6-7.) That argument is both atextual and runs into the same constitutional problems as
previously discussed. Where, as here, everyone acknowledges an institution’s obvious religious
character, courts would violate the First Amendment if they then withheld religious protections

simply because an institution also performs ostensibly secular functions, hasn’t checked the right

3 The Free Speech and Assembly Clauses further support Yeshiva’s position. Respectively, they prohibit a court
from compelling Yeshiva’s speech “for no better reason than promoting an approved message,” (Hurley v Irish-
American Gay, Lesbian & Bisexual Grp., 515 US 557, 579 [1995]), and protect the right of the Jewish community at
Yeshiva to stand against the “hydraulic insistence on conformity to majoritarian standards,” (Wisconsin v Yoder, 406
US 206, 217 [1972]).
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administrative boxes to detail its religious character in corporate documents, or because non-
aligned staff decry the institution’s religious beliefs.

45. Unlike the court, Yeshiva sees all aspects of education as part of its religious mission. Its
motto—Torah Umadda—Tliterally denotes the integration of religious and secular knowledge. Its
religious mission includes the development of the whole student—mind, body, and spirit. The
supposedly “secular” aspect of this education has deep religious significance. It reflects Jewish
belief in a God who expects men and women to use their intelligence for the betterment of the
world. A “secular” education better enables studentsto understand the Torah and Jewish history
and tradition, it increases their capacity to build and strengthen communities, and it allows them
to establish a foundation for their lives from which they can create and sustain families and serve
others. This understanding of the religious importance of a secular education is shared across many
faith traditions and at most religious institutions of higher education. Thus, when Yeshiva
describes itself as “continu[ing] to be organized and operated exclusively for educational
purposes,” (see Ex. A at 6), it is not pitting secular education against religious education, as the
court presumed; it is describing the entire education of the whole student. Thus, by imposing a
strictly secular understanding of education, the court was resolving a religious question about what
it means fora religious institution to educate the individual.

46. The court made an even more basic error by cherry-picking among the evidence to
conclude that Yeshiva has abandoned its religious identity. First and foremost, in citing Yeshiva’s
1967 amended charter, the Court disregarded the importance of the language that Yeshiva “is and
continues to be organized and operated exclusively for educational purposes. (See Ex. A at 6
(emphasis added).) The “continues to be language” refers back to Yeshiva’s pre-1967 purposes,
which are defined in its original Certificate of Incorporation as being “to promote the study of
Talmud.” (Ex. U.) For the court to focus instead only on the language “exclusively for educational
purposes” to conclude that Yeshiva is a strictly secular institution not only presumed a definition

of “education” that conflicts with Yeshiva’s own religious understanding of the term, but also
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ignored the actual text of Yeshiva’s amended charter—the very document that the court claimed
“conflicts” with Yeshiva’s asserted religious identity.

47. The court also ignored Yeshiva’s Form 990 filing—one of its most publicly accessible
corporate documents—which includes pages detailing its religious beliefs, including five core
Torah values. (Ex. T.) It also ignored detailed testimony of Yeshiva’s designated witness
regarding Yeshiva’s religious character and activities, instead crediting the unsworn statement of
a few “law professors” (at one of Yeshiva’s graduate schools not at issue in this case and in a
plainly inadmissible hearsay letter) who believe that Yeshiva is “non-sectarian,” (Ex. A at 8),
which is not the same as being non-religious in any case. Such subjective application of the
evidence inevitably entangled the court in religious questions, allowing it to weigh and waive
evidence at whim to make its own determination of how much religion is enough to be religious,
and leaving an unprincipled patchwork wherein some religious institutions are protected and
some—Ilike Yeshiva—are not.

48. In contrast, New York case law confirms that, rather than parse a religious institution’s
corporate documents, a court must accept the institution’s obvious religious functions in
determining whether it is a religious corporation under the NYCHRL. Whether a corporation is
“religious” 1s determined by the “purpose for which it was organized” and its everyday
“functions.” (Kittinger v Churchill, 292 NYS 35, 41, 47 [Sup Ct, Erie County 1936].) This standard
does not require “any statements” in a corporate charter evidencing religious intent. (Id. at 38.)
What it does require is that the “actual intent of the incorporators” be that the corporation is
religious (id. at 38, 48)—an intent manifested by the corporation’s initial “function[s],” how “those
in control” understood corporate purposes, religious “inscriptions” on the building exterior, and
the “subsequent history of [the corporation’s] function.” (Kroth, 430 NY S2d at 790; In re Religious
Corps. & Assns. —Divestment of Prop., 784 NYS2d 923 [Sup Ct, NY County 2003] (identifying
religious corporation based on its “enabling legislation, corporate purposes and activities, position

on this lawsuit,” and “history™).)
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49. Here, Yeshiva’s functions provide overwhelming and undisputed evidence of its religious
purposes. Yeshiva was initially formed “to promote the study of Talmud and to assist in educating
and preparing students of the Hebrew faith for the Hebrew Orthodox ministry.” (Ex. U.) This
purpose was broadened throughout the twentieth century to achieve Yeshiva’s Torah Umadda
mission of united religious and secular studies—adding secular degrees, changing its name to a
“University,” creating a separate women’s college, and incorporating underthe Education Law (as
is required for all universities, see 1963 N.Y. Laws 2406-2408 (enacted April 23, 1963)). (See Ex.
V.) Given Yeshiva’s Torah Umadda goal of harmonizing religious and secular studies, broadening
the initial religious educational purpose is, literally, to “continue[]” that purpose, as its corporate
charter amendment said. (See Ex. V (charter amendment).)

50. As Yeshiva’s current President, Rabbi Ari Berman, stated in his 2017 investiture:
Yeshiva’s “specific form and structure has shifted depending on times, needs and circumstances,
but the core mission has always remained the same.” (Ex. B.) Yeshiva’s corporate representative
testified similarly. (Ex. C at 31:2-3 (“The mission of Yeshiva University has not changed.”).)
National press perceive the same. (See Masada Siegel, The Kippahs on the Yeshiva University
Basketball Court, WSJ, Nov. 26, 2021, https://perma.cc/KWB9-IDWA (“Yeshiva University,
which began as a school primarily for Jewish studies and is now a multifaceted university, sticks
to its roots.”).) So do plaintiffs. (See Ex. N at 11 (“Judaism is deeply important to the University’s
existence and activities.”); EX.J at 1 (“Plaintiffs and Defendants agree that YU’s Jewish character
is to be celebrated.”); EX.M 19 (“I love Torah learning and came to YU to further my religious
growth just like any other student who chooses YU.”); EX. L 19 (“YU was a religious community
for me t00.”).) And while the Court claimed Yeshiva’s purpose was not “primarily” religious, that
statement is inconsistent with its observation just one page earlier: There is “no doubt that Yeshiva
has an inherent and integral religious character which defines it and sets it apart from other schools
and universities of higher education.” (Ex. A at 11.)

51. Accordingly, when a court does what New Y ork law requires it to do to identify a religious

corporation—*“look[] through the [corporation’s] structure and determin[e] what it actually is”—
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there is only one substantiated conclusion: Yeshiva is a religious corporation incorporated under
the Education Law. (See Kittinger 292 NYS at 47.)

52. The court’s contrary decision overlooked the applicable law. Kittinger, Kroth, In re
Religious Corp., and the relevant sections of the Education and Not-for-Profit Laws went
undiscussed. The result of these omissions is an analysis that does exactly what the Court
recognized it cannot do: read the distinct exemption for religious corporations “incorporated under
the education law” out of the NYCHRL, and restrict the religious exemption to corporations
analogous to those incorporated under the Religious Corporations Law. Thus the court held that
Yeshiva was not religious because students do not attend “for religious worship,” a characteristic
required only for incorporating under the Religious Corporations Law. (See NY Relig. Corp. Law
§ 2.) Indeed, the Court’s entire statutory analysis is bookended by the Religious Corporations
Law’s definition of religious corporation. (See, e.g., EX. A at 6, 12.) That can’t be right. It
contradicts the court’s own conclusion that “Defendants correctly assert that the RCL definition is
not outcome determinative since it would render the exemption duplicative insofar as it exempts
both religious corporations organized under either the RCL or Educational Law.” (See Ex. A at6.)

53. Underlying this statutory evisceration is the factually unsupportable presumption that
Yeshiva’s broadened educational purpose somehow eliminated its foundational purpose of
religious education. (See, e.g., EX. A at 7 (claiming Yeshiva “depart[ed]” from its original purpose
by “broaden[ing] the scope of education it was to provide™).) But this fails as a matter of fact and
common sense. As discussed previously, the entire premise behind Yeshiva’s broader educational
offerings is expanding its religious mission of Torah Umadda—harmonizing religious and secular
studies to educate the whole student. Supra  45.

54. The Court’s contrary conclusion never explains how the four documents it relies on can
upend over a century of Yeshiva’s undisputed, ongoing, deeply religious identity. First, the 1995
Memo cited by the Court (Ex. A at 9) specifically did not apply to undergraduate schools, and the
Court never contends with what Yeshiva has long explained—that it focuses most intensely on the

religious formation of students at the undergraduate level, with that focus lessening (although
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never entirely diminishing) as students are older and more religiously diverse within most of its
graduate programs (just as the level of specific direction parents provide children over religion
changes with time and age). (See Ex. X at {1 7-9.)*

55. Second, the Court’s invocation of Yeshiva’s CHAR410 form (Ex. A at 10), where Yeshiva
did not check a box describing itself as a religious corporation, embraces denominational
discrimination. As Yeshiva explained—and the Court never addressed—the only religious entities
that could correctly check that box would be those organized in a way foreign to Orthodox
Judaism. (See Ex. Y at Part I:5 (requiring proof that Yeshiva is “controlled by” another religious
organization or proof of inclusion in a denominational directory).)

56. Third, the Court block-quotes the unsworn musings of some faculty members at Cardozo
Law School. (See Ex. A at 8.) Why their views should be outcome determinative—when the views
of Yeshiva’s corporate representative and its University President went totally ignored—is as
inexplicable as it is unexplained.

57. Fourth and finally, the Court cites a letter from Yeshiva’s Government Relations Director
to a New York State Senator where Yeshiva called itself a “501(c)(3) not-for-profit institution of
higher learning.” (Ex. A at 10.) The idea that this shows Y eshiva isn’t religious—because it didn’t
use the magic words “religious corporation”—is as superficial as saying that Yeshiva needs to
literally wear its religion on its sleeve to be religious. (Apparently putting a Torah scroll and
Hebrew lettering on the University Seal—which appears on virtually all public-facing materials—
is insufficient). Indeed, Yeshiva University is widely renowned as the largest and most prominent
institution of higher Torah learning, a fact that clearly overshadows whatever words it might use
in its corporate documents.

58. Worse still, the Court’s analysis presumes what New York law does not. New York law
does not require parsing some imagined fine line between “religious” and “education”—or the

idea that the latter must exclude the former. Indeed, the Not-for-Profit Law expressly permits

4 To the extent Yeshiva in 1995 may have misunderstood the protection available under the NYCHRL’s religious
exemption, (Ex. A at9), it still never approved a group like Pride Alliance atthe undergraduate level.
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schools with “one or more” religious and educational purposes. (See N.Y. Not-for-Profit
Corporation Law § 102(3-b).) And the Education Law is based on that same principle. (N.Y.Educ.
Law 88 216-a(4), (5) (Not-for-Profit Corporation Law governs education corporations where
Education Law is silent).) Moreover, New York precedent confirms that a religious association
does “educational” work when it “develop[s] and cultivat[es] various . . . moral faculties.” (In re
Moses’ Estate, 123 NYS 443, 446-447 [2d Dept 1910].) Likewise, the U.S. Supreme Court
recently concluded that “[t]he religious education and formation of students is the very reason for
the existence of most private religious schools.” (Our Lady, 140 S Ct at 2055.) The trial court, on
the other hand, came to the conflicting conclusion that while there is “no doubt that Yeshiva has
an inherent and integral religious character which defines it and sets it apart from other schools
and universities of higher education,” (Ex. A at 11), Yeshiva does not have a “primarily” religious
purpose because its corporate charter “do[es] not expressly indicate” one. (Id. at 7, 12.)

59. On the Court’s reasoning, Yeshiva’s “primary” purpose is providing a secular education,
despite the religious character evidenced by its name, its seal, its motto, its reliance on Roshei
Yeshiva on religious questions, the individual mashgichim (spiritual advisors) provided every
student, its Shabbat observance, its kosher requirements, its observance of all Jewish holidays, its
sex-segregated dorms, its Israel study program, intense undergraduate Torah Studies program, and
mandatory Torah studies, its beit midrashes, where students engage in study and worship, its
synogogues throughout campus, its affiliated rabbinical seminary, which shares its campus
indistinguishably, and its mezuzahs and other religious symbols and imagery throughout campus,
just to name a few “secondary” examples. (Ex. A at 12 (“religion is necessarily secondary to
education at Yeshiva™).) If all that is lacking is that Yeshiva has not adequately described its
religious character in its corporate documents, then despite the court’s repeated insistence to the
contrary (Ex. A at 9, 10), it is elevating form over substance. This hairsplitting construction is no
basis to enter equitable relief against Yeshiva. (Ex. A at 12.) Rather, it is the very definition of
elevating form over substance. (Cf. Kittinger, 292 NYS at 47 (merely because company “brought

into existence as a stock or profit corporation does not preclude a court of equity from looking

21



through the structure and determining what it actually is. It is a maxim of equity that it regards
substance rather than form.”).)

60. By reducing the NYCHRL’s religious corporation exception to a magic words test, the
Court needlessly raised “serious First Amendment questions” concerning the scope of the
NYCHRL s religious exemption—questions that this court must construe the NYCHRL to avoid.
(NLRB v Catholic Bishop of Chi., 440 US 490, 504 [1979].) Because ruling for plaintiffs requires
putting the NYCHRL on a collision course with the First Amendment, it can be said for certain:
Yeshiva is likely to succeed on the merits.

Prejudice absent a stay.

61. Yeshiva will suffer extreme prejudice if the Court’s permanent injunction is not stayed.
The Court’s permanent injunction requires Y eshiva to “immediately” violate its Torah values and
give YU Pride Alliance club status. (Ex. A at 18.) Practically, this would override Yeshiva’s
religious decision, informed by its roshei yeshiva, about how to maintain thereligious environment
it envisions for its campus. This would immediately change the religious atmosphere at Yeshiva,
create an impossible clash in how Yeshiva understands its religious identity, and deny Yeshiva’s
right to make these types of religious decisions for itself. Necessarily, failing to stay the Court’s
permanent injunction would transform the status quo pending appeal, putting the courts in control
of how Yeshiva applies the Torah and carries out its religious mission. Forcing Yeshiva to
reinterpret its 3,000-year-old understanding of Torah, “for even [a] minimal period[] of time,” is
textbook irreparable harm. (See Tandon, 141 S Ct at 1297.) Once this harm occurs, the deed is
done. No later reversal by the Appellate Division—or the Supreme Court of the United States—
will change that.

62. For over a decade, Yeshiva University and LGBTQ undergraduates, including
representatives of YU Pride Alliance (and earlier organizations that went by different names) have
productively engaged in extensive dialogue over how Yeshiva can help LGBTQ studentsfeel more

welcomed on campus in ways that reflect Torah values. The court below erred by disrupting that
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process to force a solution inconsistent with Yeshiva’s right to determine how best to apply its
own religious beliefs and practices.

63. By contrast, Plaintiffs will suffer no prejudice from astay. They are not seeking protection
of an existing right. The NYCHRL s religious exemption confirms that religious schools like
Yeshiva are not subject to the law’s restrictions on public accommodations. And even if that were
not so, the First Amendment confirms that religious institutions like Yeshiva have the right to
control how they carry out their religious mission, especially where—as here—the law exempts
other entities for secular reasons. (Tandon, 141 S Ct at 1296 (“[GJovernment regulations are not
neutral and generally applicable ... whenever they treat any comparable secular activity more
favorably than religious exercise.”); Fulton, 141 S Ctat 1877 (“A law is not generally applicable
if it invites the government to consider the particular reasons fora person’s conduct by providing
a mechanism for individualized exemptions.”) (cleaned up).)

64. Furthermore, this is not a case in which Plaintiffs will suffer “irreparable injury” absent a
permanent injunction. (Cf. Goldstone v Gracie Terrace Apt. Corp., 110 AD3d 101, 105 [1st Dept
2013].) Yeshiva University’s religious identity is well known, particularly among studentsseeking
to attend, including Plaintiffs. See supra { 50. And every student admitted undergoes an individual
interview, in which the University’s religious nature and expectations for students are further
emphasized. See Ex. C at 78:21 — 79:1-7. The University has also been in dialogue with students
about an LGBTQ club for at least a decade—an issue that is well known and understood within
the broader Yeshiva community. In short, no student, including the individual Plaintiffs or other
members of YU Pride Alliance, reasonably could claim any right to control the University’s
religious beliefs and practices. Rather it is Yeshiva University itself that would be irreparably
harmed by being forced to violate its religious beliefs—a harm not only inherent in the violation
itself but also reputational in the minds of current and future students who come specifically
because they share the University’s religious beliefs. Thus, a stay should be granted pending the

resolution of all available appeals.
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65. Yeshiva will without question argue its appeal with due diligence, as it needs to protect its
right to religious autonomy under both the NYCHRL and the First Amendment.

66. No prior formal application has been made for the relief requested herein.

WHEREFORE, it is respectfully requested that this Court grant defendant YESHIVA
UNIVERSITY ’smotion for a stay of the execution, entry, and enforcement of the Supreme Court’s
Order of June 14, 2022 and entered on June 24, 2022, and for such other and further relief as to
this Court may seem just and proper, pending the outcome of this motion and appeal of the Court’s
Order.
Dated: New York, New York

July 5, 2022

To the best of my knowledge, information and belief, formed after an inquiry reasonable under the
circumstances, the presentation of this paper and the contentions herein are not frivolous as that
term is defined in Part 130 of the Court Rules.

David Bloom, ESQ.
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INDEX NO. 154010/2021
NYSCEF DOC. NO. 329 RECEIVED NYSCEF: 06/14/2022

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 8

X
YU PRIDE ALLIANCE, MOLLY MEISELS, DONIEL  DECISION/ORDER
WEINREICH, AMITAI MILLER, and INDEX No.:  154010/21
ANONYMOUS, MoT SEQ: 006 AND 013

Plaintiff(s),

-against-
Present:
YESHIVA UNIVERSITY, VICE PROVOST CHAIM Hon. Lynn R. Kotler, J.S.C.
NISSEL, and PRESIDENT AR|I BERMAN,

Defendant(s).

X
Recitation, as required by CPLR 2219 [a], of the papers considered in the review of this
(these) motion(s):

Papers Numbered
Motion Sequence 006

N/Motion, exhs, Memo of Law ............ccooiiiiiiii 70-83
Aff in opp, exhs, Memo of Law iN OPP ..o 105
REPIY Aff, XNS ..o 107
Decision/Order and Interim Order dated 8/18/21 ... 117
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N/X-mot, affirm, exhs, Memo of Law..............iiiiiiii 230-272
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2/10/22 TransCript ..o e ————————— 325
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N/Motion, exhs, @miCus Brief ... e 308-324

Two motions are pending in this action (sequence 6 and 13) and are hereby
consolidated for consideration and disposition in this single decision/order. Previously, in
a decision/order and interim order dated August 8, 2021 (the “prior decision”), the court
converted defendants’ motion to dismiss (sequence 6) to a motion for summary
judgment pursuant to CPLR § 3211(c). Plaintiffs then cross-moved for partial summary
judgment and a determination that defendant Yeshiva University (“Yeshiva”) is not a

1

2 of 19



INDEX NO. 154010/2021
NYSCEF DOC. NO. 329 RECEIVED NYSCEF: 06/14/2022

“religious corporation” as the term is used in Admin. Code § 8-102’s definition of a
“Place or provider of public accommodation”. In motion sequence 13, The Lesbian and
Gay Law Association Foundation of Greater New York (“LeGaL”) moves for leave to
submit a brief of amicus curiae. LeGal's motion is submitted without opposition and is
granted. As for sequence 6, defendants’ motion is denied, and plaintiffs’ cross-motion is
granted as follows.

The prior decision is herein incorporated by reference. As the court stated
therein, Yeshiva refuses to formally recognize plaintiff YU Pride Alliance, an LGBTQ
student organization. The remaining plaintiffs are former students and an anonymous
current student. The remaining defendants are Vice Provost Chaim Nissel and
President Ari Berman of Yeshiva.

The prior decision was issued in the context of plaintiffs’ application for a
preliminary injunction for an order compelling Yeshiva to officially recognize the YU
Pride Alliance as an LGBTQ student organization. The c»oUrt denied plaintiffs’ motion for
injunctive relief because plaintiffs had failed to demonstrate a likelihood of success on
the merits at that juncture. In tandem, defendants argued that plaintiff's claims were
untenable under the New York City Human Rights Law, Admin Code § 8-101, et seq.
(the “NYCHRL"), because Yeshiva falls within an exception to its application.
Defendants further argued that if the NYCHRL applies to them, such application is
unconstitutional. However, defendants’ motion was based upon facts and proof which
could not be properly considered on a CPLR § 3211 motion to dismiss. After limited
discovery, the issue of whether the NYCHRL applies to Yeshiva is ripe for summary
adjudication and the present motion sequence is now before the court.
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Discussion

Applicable standard of review

On a motion for summary judgment, the proponent bears the initial burden of
setting forth evidentiary facts to prove a prima facie case that would entitle it to
judgment in its favor, without the need for a trial (CPLR 3212; Winegrad v. NYU Medical
Center, 64 NY2d 851 [1985]; Zuckerman v. City of New York, 49 NY2d 557, 562 [1980)).
If the proponent fails to make out its prima facie case for summary judgment, however,
then its motion must be denied, regardless of the sufficiency of the opposing papers
(Alvarez v. Prospect Hospital, 68 NY2d 320 [1986]; Ayotte v. Gervasio, 81 NY2d 1062
[1993)).

Granting a motion for summary judgment is the functional equivalent of a trial,
therefore it is a drastic remedy that should not be granted where there is any doubt as
to the existence of a triable issue (Rotuba Extruders v. Ceppos, 46 NY2d 223 [1977]).
The court’s function on these motions is limited to “issue finding,” not “issue
determination” (Sillman v. Twentieth Century Fox Film, 3 NY2d 395 [1957]).

Is Yeshiva a Religious Corporation under Admin Code § 8-102?

This motion turns on whether Yeshiva is a religious corporation within the
meaning of the NYCHRL. At first blush, the answer to this question may seem obvious
given Yeshiva is an educational institution with a proud and rich Jewish heritage and a
self-described mission to combine “the spirit of Torah” with strong secular studies.
However, the court must examine the precise language of the NYCHRL exemption
which Yeshiva relies on, Admin Code § 8-102, as well as the legislative intent, and
determine whether Yeshiva is a religious corporation exempt under the statute as the
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legislature intended.

Plaintiffs have sued Yeshiva as a “place or provider of public accommodation”

pursuant to Admin Code § 8-107(4) and (20). This statute provides in relevant part as

follows:

4. Public accommodations.

a. It shall be an unlawful discriminatory practice for any person who
is the owner, franchisor, franchisee, lessor, lessee, proprietor,
manager, superintendent, agent or employee of any place or
provider of public accommodation:

1. Because of any person's actual or perceived race, creed, color,
national origin, age, gender, disability, marital status, partnership
status, sexual orientation, uniformed service or immigration or
citizenship status, directly or indirectly:

(a) To refuse, withhold from or deny to such person the full and
equal enjoyment, on equal terms and conditions, of any of the
accommodations, advantages, services, facilities or privileges of
the place or provider of public accommodation; ...

20. Relationship or association. The provisions of this section set
forth as unlawful discriminatory practices shall be construed to
prohibit such discrimination against a person because of the actual
or perceived race, creed, color, national origin, disability, age,
sexual orientation, uniformed service or immigration or citizenship
status of a person with whom such person has a known relationship
or association.

Meanwhile, Admin Code § 8-102, which sets forth the definitions of terms used

under the NYCHRL, defines place or providers of public accommodation as follows:

The term “place or provider of public accommodation” includes
providers, whether licensed or unlicensed, of goods, services,
facilities, accommodations, advantages or privileges of any kind,
and places, whether licensed or unlicensed, where goods, services,
facilities, accommodations, advantages or privileges of any kind are
extended, offered, sold, or otherwise made available. Such term

4
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does not include any club which proves that it is in its nature
distinctly private. A club is not in its nature distinctly private if it has
more than 400 members, provides regular meal service and
regularly receives payment for dues, fees, use of space, facilities,
services, meals or beverages directly or indirectly from or on behalf
of non-members for the furtherance of trade or business. For the
purposes of this definition, a corporation incorporated under
the benevolent orders law or described in the benevolent
orders law but formed under any other law of this state, or a
religious corporation incorporated under the education law or
the religious corporation law is deemed to be in its nature
distinctly private. No club that sponsors or conducts any amateur
athletic contest or sparring exhibition and advertises or bills such
contest or exhibition as a New York state championship contest or
uses the words “New York state” in its announcements is a private
exhibition within the meaning of this definition.

(Emphasis added.)

providers of public accommodation. Yeshiva asserts that it is a religious corporation

incorporated under the education law. If that is the case, then plaintiffs do not have a

claim under the NYCHRL against Yeshiva for failure to officially recognize YU Pride

Alliance.

There is no dispute that Yeshiva is incorporated under the education law. Thus,

the court must determine whether Yeshiva is a religious corporation as defendants

contend. This court finds that it is not. Defendants’ position conflicts with the fact that

Yeshiva's own Amendment to its Charter adopted December 15, 1967 provides as

follows:

1. This corporation, incorporated as The Rabbi Isaac Eichanan
Theological Seminary Association under the Membership
Corporations Law of the State of New York on March 20, 1897, the
name of which was subsequently changed by the Regents of the

5
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University of the State of New York to Yeshiva University, is hereby
continued as an educational corporation under the Education
Law of the State of New York...

9. Yeshiva University is and continues to be organized and
operated exclusively for educational purposes...

(Emphasis added).

Defendants would have this court look beyond its own organizing documents and
examine its functions and attributes to determine that it is a “religious” corporation as
that term is used in the Section 8-102 exemption. Meanwhile, plaintiffs point to the
Religious Corporations Law definition of a religious corporation. Defendants correctly
assert that the RCL definition is not outcome determinative since it would render the
exemption duplicative insofar as it exempts both religious corporations organized under
either the RCL or Educational Law. The court cannot ignore, however, the RCL definition
or caselaw that seeks to define religious corporations.

A Religious Corporations Law corporation is a corporation created for religious
purposes (RCL § 2). RCL § 2 further defines incorporated and unincorporated churches,
clergyman and ministers and funeral entities. Both types of churches are defined as
enabling people to meet for divine worship or other religious observances. Two Second
Department cases have also defined corporations as religious when the certificate of
incorporation specifies religious purposes such as “a place of worship” (Temple-Ashram
v. Satyanandji, 84 AD3d 1158 [2d Dept 2011]) and “to provide religious services and
services to senior citizens” (Agudist Council of Greater N.Y. v. Imperial Sales Co., 158

AD2d 683 [2d Dept 1990])).
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Yeshiva’s organizing documents do not expressly indicate that Yeshiva has a
religious purpose. Rather, Yeshiva organized itself as an “educational corporation” and
for educational purposes, exclusively. Defense counsel's arguments about the
implications of this court’s ruling are overblown. Every school with a religious affiliation
or association is not necessarily affected by this court’s determination that Yeshiva is not
exempt from the NYCHRL. Rather, the inquiry must focus on the purpose of the
institution, which is typically expressed in a corporation’s organizing documents. There
may be schools organized under the education law that have stated a religious purpose
so that they are exempt from the NYCHRL under Section 8-102. Since Yeshiva has not
done so, the court does not need to reach this issue.

Indeed, defendants éoncede that Yeshiva's amended charter represented a
departure from its initial charter which stated an exclusively religious purpose, to wit, “to
promote the study of Talmud”. Then, in 1967, Yeshiva amended its charter to state that it
“is and continues to be organized and operated exclusively for educational purposes”.
The court rejects defendants’ contention that Yeshiva’'s amended charter confirmed “that
the original religious education purposes carried through”. Yeshiva itself broadened the
scope of education it was to provide; pursuant to the amended charter Yeshiva was now
authorized by the State of New York to confer degrees of: [1] Doctor of Hebrew
Literature; [2] Bachelor of Arts; [3] Bachelor of Science; [4] Doctor of Humane Letters;
[5] Doctor of Laws; [6] Bachelor of Hebrew Literature; [7] Master of Hebrew Literature;
[8] Bachelor of Religious Education; [9] Master of Religious Education; [10] Master of
Science; [11] Doctor of Philosophy; [12] Doctor of Medicine; [13] Doctor of Dental
Surgery; [14] Master of Art; [15] Doctor of Education; [16] Master of Social Work; [17]
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Associate in Arts; and [18] Doctor of Religious Education. The court finds that Yeshiva's
educational function, evidenced by its ability to now confer many secular multi-
disciplinary degrees, thus became Yeshiva’s primary purpose. Even if Yeshiva still
“promote[d] the study of Talmud”, that does not necessarily make Yeshiva a religious

corporation as that term was intended by the City Council when it enacted Section 8-

102.

In a letter dated April 27, 2021 from faculty members of the Benjamin N. Cardozo
School of Law to defendant Berman, the authors write:

As members of the Yeshiva University community, the fifty-one
undersigned faculty members of Benjamin N. Cardozo School of
Law write to express our dismay at the University’s continued
refusal not to allow undergraduate students to form a group
devoted to building community and support for LGBTQ+ students.

... Indeed, at Cardozo, where LGBTQ+ students are a vital part of
our community, with an active and engaged student group, no such
discrimination is practiced or tolerated. We find it unacceptable that
our parent University would adopt such a hurtful policy towards the
undergraduate student body.

The University’s decision also is unlawful under federal, state, and
city civil rights laws, all of which prohibit discrimination on the basis
of sex and sexual orientation. As a non-sectarian institution of
higher education, the University must abide by these
proscriptions. We understand that the University came to the
same conclusion more than 25 years ago — concluding that it was
required by antidiscrimination laws to afford equal treatment to
LGBTQ+ students — and the legal protections for LGBTQ+ people
have significantly strengthened since that time.

Faculty members, law professors even, within Yeshiva's own community
recognize that Yeshiva is not a religious corporation and is subject to the NYCHRL.

Further, Yeshiva itself has long acknowledged that it was subject to the NYCHRL.
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A 1995 fact sheet about gay student organizations at Yeshiva prepared by Yeshiva as

per a September 5, 1995 letter from David M. Rosen, Director of Yeshiva's Department

of Public Relations, provides in pertinent part as follows:

1.

I’'ve read that there are “gay student clubs” at some of Yeshiva
University’s graduate schools. Is this true?

Yes. A handful of students at two graduate schools have formed organizations
— sometimes referred to as “clubs” — to discuss issues of concern to the gay
community.

. Which schools have these clubs? How many students are involved?

What do they do?

Gay student clubs exist at Benjamin N. Cardozo School of Law and Albert
Einstein College of Medicine. Informal groups with similar interests have met
sporadically at Wurzweiler School of Social Work and Ferkauf Graduate
School of Psychology. The student bodies of these graduate-level,
professional schools are co-educational and diverse ethnically, religiously,
and racially. Altogether about three dozen out of YU'’s 5,000 students are
involved. Their activities generally involve informational and educational
meetings. They do not proselytize. These groups have existed for years but
went largely unnoticed prior to the recent spate of distorted media reports.

Given the strong prohibition against homosexual behavior in Jewish
law, why does YU permit gay groups on campus?

Yeshiva University is subject to the human rights ordinance of the City of New
York, which provides protected status to homosexuals. Under this law, YU
cannot ban gay student clubs. It must make facilities available to them in the
same manner as it does for other student groups.

At oral argument, defense counsel proffered “Yeshiva would be happy to stipulate

to adding a more direct statement of religious purpose in its charter if plaintiffs would

agree to dismiss the case.” This assertion concedes the point. Yeshiva's charter is not

merely form over substance. Its corporate purpose is the basis for licensure and receipt

of grants and other public funding. As plaintiffs learned during the course of limited
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discovery, Yeshiva submitted various forms to governmental agencies which belie its
contention in this action that it is a religious corporation. In 2018, Yeshiva reported in
Form CHAR410 to the New York State Department of Law, Charities Bureau, that it was
an “educational institution, museum or library incorporated under the NY State
Education Law or by special act” rather than an “organization [] incorporated under the
religious corporations law or is another type of organization with a religious purpose or
is operated, supervised or controlled by or in connection with a religious organization”
(emphasis in original). Yeshiva’s Director of Tax & Compliance, Alan Kruger, testified
that Yeshiva registered as an educational corporation and not a religious corporation
because “it would be difficult” to produce documents showing entitlement to the latter
exemption.

In a letter dated February 16, 2021, Jon Greenfield, Director of Government
Relations at Yeshiva, wrote to Senator Robert Jackson requesting New York State
capital construction funding. Greenfield identified Yeshiva as a “501[c][3] not-for-profit
institution of higher learning...”, not a religious corporation. How Yeshiva represents
itself is not merely “form over substance” as defense counsel argues. Rather, the term
“religious corporation” as the City Council intended neatly squares with how the term is
used in other legal and/or formal applications and settings. Yeshiva is either a religious
corporation in all manners or it is not. Yeshiva’s decision to amend its charter in 1967
and otherwise hold itself out as non-sectarian since then must be accorded. Thus, the
record shows that Yeshiva is not a‘ “religious corporation” on paper, does not hold itself
out to be a “religious corporation” and at least 27-years ago knew that it was not exempt
from the NYCHRL and was otherwise bound by its antidiscrimination mandates.
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The court also does not need to contort itself to ascertain the intent of the
legislature when it enacted the NYCHRL, commonly known as one of the most
protective anti-discrimination laws in the country. The legislative intent is no better
stated than in Admin Code § 8-130, entitled “Construction”:

a. The provisions of this title shall be construed liberally for the
accomplishment of the uniquely broad and remedial purposes
thereof, regardless of whether federal or New York state civil and
human rights laws, including those laws with provisions worded
comparably to provisions of this title, have been so construed.

b. Exceptions to and exemptions from the provisions of this title
shall be construed narrowly in order to maximize deterrence of
discriminatory conduct.

While the 1965 NYCHRL excluded “colleges and universities” from classification
as a place of public accommodation, in 1991, the City Council removed this exemption/
from the NYCHRL. Thus, the court’s determination that Yeshiva is not exempt from the
NYCHRL is wholly consistent with the legislative intent of the NYCHRL, which requires
that exemption from it be narrowly construed in order to minimize discriminatory
conduct.

Even if the court were to adopt Yeshiva's religious function test, the court would
reach the same resuit. Plaintiffs’ counsel correctly characterizes defendants’ argument
on this point: defendants want this court to find that Yeshiva is a religious corporation in
the same manner an ordinary person would describe themselves as a religious person.
There is no doubt that Yeshiva has an inherent and integral religious character which
defines it and sets it apart from other schools and universities of higher education.
However, Yeshiva must fit within the term “religious corporation” as the legislature

intended the term to mean in the NYCHRL. Yeshiva is a university which provides
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educational instruction, first and foremost. Yeshiva’s religious character evidenced by
required religious studies, observation of Orthodox Jewish law, students’ participation in
religious services, etc. are all secondary to Yeshiva's primary purpose. “[A] religious
corporation should be one formed primarily for religious purposes; exercising some
ecclesiastical control over its members, having some distinct form of worship and some
method of discipline for violation thereof’ (Naarim v. Kunda, 7 Misc.3d 1032(A) [NY Sup
Ct, Kings Co 2005]). Defense counsel’s assertion that “[yJou cannot step onto the
campus or into a batei midrash without recognizing that this is a sacred space for
students who are studying there” undercuts defendants’ argument. The record shows
that the purpose students attend Yeshiva is to obtain an education, not for religious
worship or some other function which is religious at its core. Thus, religion is necessarily
sécondary to education at Yeshiva.

Defendants’ reliance on Scheiber v. St. John’s University (84 NY2d 120 [1994)) is
misplaced. In that case, the Court of Appeals found that St. John’s University (“SJU”)
was a “religious institution” within the meaning of the New York State Human Rights
Law, to wit Exec. Law § 296(11). Chief Judge Judith Kaye concluded that although SJU
was “conceived with the intent of fulfilling a secular educational role, SJU has not
abandoned its religious heritage and plainly falls within the exemption for entities that
are ‘operated, supervised or controlled by or in connection with a religious organization”.
Exec. Law § 296(11) is more expansive than Admin Code § 8-102 in that the former
exempts “any religious or denominational institution or organization, or any organization
operated for charitable or education purposes, which is operated, supervised or
controlled by or in connection with a religious organization...” Since SJU was “an
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educational organization operated in connection with the Vincentian order — a religious
institution or organization — SJU is itself a “religious institution” within the language of
Executive Law § 296(11)". That fact has no bearing on whether Yeshiva is a “religious
corporation” within the meaning of the NYCHLR. Therefore, contrary to defense
counsel’s contention, Scheiber is not on point and this court does not need to
“contradict the Court of Appeals to rule in plaintiffs’ favor.”

Accordingly, the court finds that Yeshiva is not a “religious corporation” as the
term is used in Admin Code § 8-102. Defendants’ motion on this point is denied and
plaintiffs’ cross-motion for partial summary judgment is granted to the extent that the
court finds that the defendant Yeshiva is not a “religious corporation” as the term is used
in the Admin Code § 8-102 exemption of a “Place or provider of public accommodation”.

First Amendment implications

The court now must consider whether the NYCHRL as applied to Yeshiva
violates Yeshiva’s First Amendment rights. The First Amendment to the US Constitution,
as applied to the States via the Fourteenth Amendment, provides that “Congress shall
make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, ... or the right of the people peaceably to
assemble...”

Defense counsel quotes Obergefell v Hodges, (576 US 644, 679-680 [2015]) and
claims that “[t]he First Amendment ensures that religious organizations ... are given
proper protection as they seek to teach the principles that are so fulfilling and so central
to their lives and faiths, and to their own deep aspirations to continue the family
structure they have long revered.” Defendants argue that plaintiffs’ claims as applied to
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Yeshiva violate Yeshiva's religious autonomy, the Free Exercise Clause, the Free
Speech Clause and the Assembly Clause. Meanwhile, plaintiffs assert that the NYCHRL
does not violate defendants’ First Amendment rights because “[i]t is a law of general
applicability, and the Council's intent to prohibit discrimination in places of public
accommodation provides a rational basis for its enactment” citing Catholic Charities of
Diocese of Albany v. Serio, 7 NY3d 510 [20086].

The NYCHRL and the First Amendment are not incompatible (see i.e. Salemi v.
Gloria’s Tribeca Inc., 116 AD3d 569 [1st Dept 2014]). In Catholic Charities, the Court of
Appeals explained that the First Amendment does not protect an individual from valid
and neutral laws of general applicability, even when those laws forbid or compel
conduct which goes against the grain of a religion. Catholic Charities cited Employment
Div., Dept of Human Resources of Oregon v. Smith, 494 US 872 [1990], in which the
Supreme Court upheld a state law of general applicability against a free exercise
challenge. In response to Employment Division, Congress enacted the Religious
Freedom Restoration Act of 1993, which was then held unconstitutional in 1997 by the
Supreme Court in City of Boerne v. Flores, 521 US 507. Thus, Employment Division is
good precedent (see i.e. Matter of Gifford v. McCarthy, 137 AD3d 30 [3d Dept 2016]).

Defense counsel argues that Catholic Charities is no longer good precedent
because of Fulton v. City of Philadelphia, Pennsylvania, 141 SCt 1868 [2021]). That
case, however, found a foster care contract was not generally applicab'le and thus was
subject to strict scrutiny. Nor do cases involving secular exemptions apply, since Section
8-102 contains a very broad exemption for religious corporations organized under the
RCL or Education Law and a smaller exception for private organizations.
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Assuming arguendo that Yeshiva’s refusal to recognize an LGBTQ student group
is part of its exercise of religion, the NYCHRL's impact on Yeshiva's exercise of religion
is only incidental to the NYCHRL's ban on discrimination. There can be no dispute that
the NYCHRL is a neutral law of general applicability. It does not target religious practice,
its intent is to deter discrimination, only, and it applies equally to all places of public
accommodation other than those expressly exempted as distinctly private or a religious
corporation organized under the education or religious corporations law. Indeed, the
religious corporation carve-out under Section 8-102 was an attempt by the City Council
to ensure that the NYCHRL will not be unconstitutionally applied to religious
organizations. Thus, Yeshiva’s Free Exercise argument is rejected.

The court further finds that Yeshiva’s Free Speech rights will not be violated by
application of the NYCHRL. Formal recognitibn of a student group does not equate to
endorsement with that group’s message (see e.g. Bd. Of Educ. of Westside Community
Schools v. Mergens By and Through Mergens, 496 US 226, 250 [1990]). What plaintiffs
seek is simply equal access to the tangible benefits that Yeshiva affords other student
groups on its campus. By following the law and granting the YU Pride Alliance formal
recognition and equal access, Yeshiva need not make a statement endorsing a
particular viewpoint as defense counsel posits. Moreover, Yeshiva’'s Graduate Schools
have LGBTQ student groups, which undercuts Yeshiva's arguments regarding
compelled speech when LGBTQ student groups are already a formally recognized part
of the Yeshiva community and have been so for nearly 30 years. Thus, the record
shows that Yeshiva knows that formal recognition of LGBTQ student groups does not
equate endorsement (see the 1995 Fact Sheet).
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Finally, the court is unpersuaded by defendants’ association argument, as
Yeshiva has not come forward with any evidence that formal recognition of an LGBTQ
student group and/or the grant of accommodations, advantages, facilities, and privileges
at Yeshiva is inconsistent with the purpose of Yeshiva’s mission and will impermissibly
infringe on Yeshiva’'s assembly rights (Matter of Gifford, supra at 42 ["[t]here is nothing
in this record to indicate that petitioners’ wedding business was ‘organized for specific

expressive purposes’]. The Supreme Court’s decision in Rumsfeld v. Forun‘} for
Academic and Institutional Rights, Inc. is illustrative. In that case, the Court explained
that law schools could not deny military recruiters equal access to their campuses on a
theory that such access “impairs their own expression by requiring them to associate
with the recruiters” because “just as saying conduct is undertaken for expressive
purposes cannot make it symbolic speech, [] so too a speaker cannot erect a shield
against laws requiring access simply by asserting that mere association “would impair
its message” (547 US 47, 69 [2006] [internal quotations and citations omitted]).

Based on the foregoing, defendants’ motion to dismiss plaintiff's complaint on

grounds that the NYCHRL as applied to Yeshiva violates the First Amendment is denied.

Remaining issues

The court next considers defendants’ motion for dismissal of the claims against
Vice Provost Chaim Nissel on the grounds that he is not a decision-maker, but rather, a
messenger. There is no opposition to that branch of the motion. Since there is no
dispute that VP Nissel is not a proper defendant, that branch of defendants’ motion is
granted.

In addition to moving for partial summary judgment, plaintiffs request “such other
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and further relief as may be just and proper” in their notice of cross-motion. In light of
the court’s finding that Yeshiva is not a “religious corporation” as the term is used in
Admin Code § 8-102, the court finds that plaintiffs are entitled to a permanent injunction
restraining Yeshiva and President Ari Berman from continuing their refusal to officially
recognize the YU Pride Alliance as a student organization because of the members’
sexual orientation or gender and/or YU Pride Alliance’s status, mission, and/or activities
on behalf of LGBTQ students. There is no dispute on this record that Yeshiva is a place
or provider of public accommodation within the meaning of the NYCHRL and that
Yeshiva withheld and denied plaintiffs the full and equal enjoyment, on equal terms and
conditions, of its accommodations, advantages, services, facilities or privileges because
of plaintiffs’ actual or perceived sexual orientation. Thus, there is no dispute on this
record that Yeshiva’s failure to grant such access to the YU Pride Alliance violates the
NYCHRL. Therefore, plaintiffs are further entitled to an order directing Yeshiva to
provide YU Pride Alliance the full and equal accommodations, advantages, facilities,
and privileges of all other student groups at Yeshiva.
CONCLUSION

In accordance herewith, it is hereby

ORDERED fhat the motion by the Lesbian and Gay Law Association Foundation
of Greater New York for leave to submit a brief of amicus curiae is granted without
opposition and said brief is considered by the court in connection with motion sequence
6; and it is further

ORDERED that defendants’ converted motion for summary judgment (sequence
6) is granted only to the extent that plaintiffs’ claims against defendant Vice Provost

17

18 of 19



INDEX NO. 154010/2021
NYSCEF DOC. NO. 329 RECEIVED NYSCEF: 06/14/2022

Chaim Nissel are severed and dismissed; and it is further

ORDERED that plaintiffs’ cross-motion for partial summary judgment is granted
to the extent that the court finds that the defendant Yeshiva University is not a “religious
corporation” as the term is used in Admin Code § 8-102’s definition of a “Place or
provider of public accommodation”; and it is further

ORDERED and ADJUDGED that defendants Yeshiva University and President
Ari Berman are permanently restrained from continuing their refusal to officially
recognize the YU Pride Alliance as a student organization because of the members’
sexual orientation or gender and/or YU Pride Alliance’s status, mission, and/or activities
on behalf of LGBTQ students; and it is further

ORDERED and ADJUDGED that defendants Yeshiva University and President
Ari Berman are directed to immediately grant plaintiff YU Pride Alliance the full and
equal accommodations, advantages, facilities, and privileges afforded to all other
student groups at Yeshiva University; and it is further

ORDERED that the balance of defendants’ motion sequence 6 is denied; and it is
further

ORDERED that the parties are directed to submit a joint letter to the court on or
before July 19, 2022 advising as to the status of this action.

This constitutes the decision and order of the court.

Dated: New York, New York
June ﬂ 2022 So Ordered:

Hon. Lynn R. Kotler, J.S.C.

18

19 of 19



- Exhibit B -



Investiture Speech of Rabbi Dr. Ari
Berman

— Transcript of Rabbi Dr. Berman's speech as delivered
Sunday, September 10, 2017

Thank you, Rabbi Schacter, for your incredibly moving and generous words. Your friendship and mentorship has
long been a source of great blessing and inspiration to me and | am honored to share the podium with you on this
special day.

Chairman Moshael Straus; members of the Board of Trustees of Yeshiva University; Rabbi Joel Schrieber;
members of the Board of Trustees of RIETS; past presidents, Dr. Norman Lamm and President Richard Joel,;
Rashei Yeshiva; Rabbis; faculty and deans; our Honorary Chairman, Mr. Mark Wilf; distinguished dignitaries,
senators and ambassadors, presidents and representatives of the broader university community; respected
leaders of our administration, professionals and staff; dear alumni; friends and supporters; and most especially our
beloved students:

It is deeply humbling to stand here today in this hallowed hall, this hall through which the voices of our past
continue to echo across the generations, the voices of our early presidents, Dr. Bernard Revel and Dr. Samuel
Belkin, and those of the great scholars and sages who have lectured from this pulpit, most notably our revered
teacher of blessed memory Rabbi Joseph B. Soloveitchik. As we embark on this next phase of Yeshiva
University’s illustrious history, | am fully conscious of the fact that we are only here today because of the incredible
work and sacrifice of so many leaders who have come before us. Whatever success we hope to achieve in
shaping our future will be due to the fact that we are standing on the shoulders of giants, and | begin my talk today
by asking you to join me in showing recognition and appreciation to the third and fourth presidents of Yeshiva
University, Dr. Norman Lamm and President Richard Joel.

| first stepped into this room when | was 13years old as a student of the Marsha Stern Talmudical Academy. Since
that moment, | have been inspired and nourished by Yeshiva University. My studies — high school, college,
graduate school, ordination, post-ordination, and my early teaching career — all occurred at YU. Even my wife — |
met Anita when | was a senior in high school on the MTA-Central blind date event.

Intellectually, spiritually and socially | am a product of this special institution.

Most new presidents of universities need to learn the story of their institutions to understand their narrative and
their purpose, but | do not need to read a history book to understand Yeshiva University. It is in my heart and it is
in my soul, as it is in the heart and soul of so many of you who are sitting here today and so many people who are
our friends and partners throughout the world.
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Before | officially started as president in June, | spent three months living on campus commuting back and forth
from Israel. When | moved out after graduating college in 1991, | have to admit that | never thought that, 26 years
later, | would move back into the Morg dorm, but life is full of surprises.

During this time, | had the opportunity to speak with board members, alumni and supporters as well as meet with
the faculty, administrators and professional staff of each of our schools, and spend much quality time with our
students. And in most of my meetings, | asked the same question. What does Yeshiva University stand for?

Perhaps, unsurprisingly, there were many different answers and often there was no answer at all.

This is a crucial question for us. Yeshiva University is, of course, an institution; it has campuses, buildings and
students. But, at its core, Yeshiva University is an idea. And it is this idea that gives us our strength and positions
us to be the educational and intellectual epicenter of a large global movement. Therefore, before | outline our
direction for the future of the institution, in the first part of this talk | need to address the question of Yeshiva
University as an idea. What is Yeshiva University? What does it stand for?

In my mind, there are five values that personify Yeshiva University, which | would call the Five Torot or the five
central teachings of our institution.

The first is Torat Emet — we believe in truth.

We believe that God gave the Torah to Moses at Mount Sinai. We believe that in that Torah there are eternal
values, not subject to the vagaries and vicissitudes of history. It is this pursuit of truth that animates our intense
study of Torah during the day and deep into the night which, in turn, deepens our relationship with God.

But we also believe that our goal is not simply to sit, study and live in some ivory tower but that we must be fully
engaged in the world and responsible to the world.

We do not just believe in Torat Emet but also Torat Chayyim — that our truths and values must live in the world.
Who are our graduates?

They are rabbis and Jewish educators and they are lawyers and doctors, accountants and financial analysts,
social workers and psychologists, mothers and fathers, community leaders and leaders of industry — all of whom
are out in the world, acting daily as productive citizens of society.

And we are uniquely qualified to raise engaged Jewish citizens for whom Judaism is vibrant and essential to their
lives. Many of our students come to campus with a full day school education; some of our students come from
public school, with little to no previous Jewish education. Here in Yeshiva University our students find friends for
life, and often even soul mates and partners for life. Here in Yeshiva University our students have the opportunity
to not just learn about Judaism but to experience Judaism, to appreciate that Shabbat is not just something we
keep, it is something we treasure, and that living a life of faith adds great meaning and joy to one@“&oooz
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generation with the tools for critical critique and self-reflection so that they can not only weather the storms and
tempests of contemporary moral discourse but also leave here both rooted and nimble, anchored in our values
and equipped with the language and sophistication necessary to succeed as leaders in the world of tomorrow.

By offering in one institution a comprehensive, integrated educational program that produces the Jewish leaders of
the next generations who are firmly committed, forward focused, engaged in the world and pillars of society,
Yeshiva University is the world’s premier Jewish educational institution.

But Yeshiva University is not just for our Jewish students. We are also proud to include a large non-Jewish
population in our graduate programs, and this message applies to you as well.

The educational philosophy of Torah u-Madda is based on Maimonides’ directive to accept the truth from whatever
source it comes. We know that there are great truths to be discovered in the study of the human mind, the physical
world, literature, legal interpretation and more. Our belief in the higher purpose of education is true for all of
humanity. In addition, Torat Chayyim requires everyone to be engaged in the project of applying these values and
truths to the world, and we look to all of our faculty and intellectual leaders to guide us in this effort. As such, by
utilizing our vast, interdisciplinary resources, Yeshiva University is uniquely positioned to address the most
pressing moral issues of the day. In an era in which there is a breakdown of civil and civic discourse, we stand
proud as educators, thought leaders and moral voices for our generation.

These are our first two values: Torat Emet and Torat Chayyim.

But Yeshiva University does not only believe in truth, it also believes in humanity.

Our tradition teaches us that each individual is created in God’s divine image and that it is a sacred task for each
individual to hone and develop their unique talents and skills. In addition, we are charged with the obligation to use
these unique gifts in the service of others; to care for our fellow human beings; to reach out to them in
thoughtfulness, kindness and sensitivity, and form a connected community. These two values, humanity and
compassion, are our next two Torot: Torat Adam and Torat Chesed.

One of the aspects of YU that simply amazed me when | was walking around the university in the spring is the way
in which these themes of Torat Adam and Torat Chesed manifest themselves in each of our schools.

For example, in Cardozo, Professor Jocelyn Getgen Kestenbaum leads the Ferencz Human Rights and Atrocity
Prevention Clinic, which fights against human rights violations and genocides around the world. Dr. Bill Salton
heads the Parnes Clinic of the Ferkauf School of Psychology which provides low-cost, high-quality psychological
treatment for a Bronx population that would not otherwise be able to afford it. The Wurzweiler School of Social
Work is launching a new innovative mental health clinic, which will help people from all walks of life cope with life
stress issues. When | was visiting the Albert Einstein College of Medicine | encountered a group of people sitting
around a table who were introduced to me as super-scientists. | asked them about their research and each shared
with me their work on some matter crucial to the betterment of humanity. One was a leader in the fight against
AIDS, another the Zika virus, a third, breast cancer.

YU00003
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undergraduate students go to the local Manhattan public schools to teach children about science and technology.
When | heard this | was very impressed, but it was only later that | discovered that this program was actually
launched by undergraduate students at Yeshiva University seven years ago and has subsequently spread to
chapters in countries across the world. And this is emblematic of our student body, as hundreds of our students
participate in these kinds of programs throughout the academic year, channeling their unique talents into
extraordinary acts of kindness. Just last week our Student Life department initiated student-led missions to
Houston to help our fellow citizens recover from Harvey. Within minutes our sign-up sheet had over a hundred
students volunteering to go.

And this is what we do. At Yeshiva University, we teach our students to fight for justice; to fight for the
underprivileged; to fight against violence; to fight against disease.

But most of all, at Yeshiva University we teach our students to fight against indifference.

The values of Torat Adam and Torat Chesed pervade our entire university, fusing a lofty sense of human dignity
with an inspiring commitment to compassion.

These are our first four principles: Torah that is True and Torah that is alive; a belief in human capacity and the
need to reach out to others.

And there is a fifth: Torat Tziyyon, the Torah of Redemption.

Torat Tziyyon of course directly relates to the project of building the modern State of Israel. And this is very
important to us as proud Zionists. We certainly encourage students to move to Israel and we encourage those who
live outside of Israel to devote their time and resources to help Israel further its role as a shining light to humanity.
But it is also much more than that, because the return to Israel in Jewish theology is, in and of itself, part of a much
greater narrative. Torat Tziyyon tells us that we are not accidents of history, nor even simply participants in history,
but we are drivers of history.

Torat Tziyyon requires us to understand that as human beings we all have one common, overarching goal, and
that is to redeem the world, and transform it for the better; to birth a world suffused by justice, goodness, prosperity
and transcendence. If, as Martin Luther King Jr. proclaimed “The arc of the moral universe is long but it bends
towards justice,” then Torat Tziyyon charges us with the task of moving history forward. This directive applies to all
of humanity. And at this moment in time — more than at any point in the entire span of Jewish history — the Jewish
people are capable of partnering with the full breadth of humanity to move history forward.

Let me share with you a personal story that illustrates this point.

My wife’s grandmother, Bubbe, is an extraordinary woman who survived the Holocaust by evading the Nazis
hiding in caves, forests and cemeteries. She was born in Poland, and had a large family including her brother
Pinchas to whom she was very close. Her childhood sweetheart, Shlomo, eventually became her husband and
together they lived a relatively quiet and peaceful life. But then the Nazis invaded Poland, entered their town, and

gathered and killed all of its Jews. Bubbe managed to escape into the woods with Shlomo and a few of their
YU00004
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forward the story by a couple of decades, and one day Bubbe received a call from a friend of hers who just
returned from a trip to the former Soviet Union. “Cyla” she said, “You need to sit down, | have something
astounding to tell you. Your brother, Pinchas — he is alive. While you ran west, he escaped east. You each thought
the other was dead, but Pinchas is alive and living in Russia.” Bubbe immediately contacted him, but they were
never able to meet, as soon afterwards Pinchas died. Pinchas, though, had a daughter named Gala, who married
Vladimer. When they had a son, they named him Pinchas, after her father. Some years later, the Iron Curtain fell,
and Gala and her family moved to Israel. Shortly thereafter, Anita and | were studying in Yeshiva University’s
center in Israel. At the end of the year, Anita gave birth to our first son, whom we named Shlomo after her
grandfather who had recently passed away. | still remember the scene when Bubbe came to Israel for the

bris. She was sitting with her new great grandson, Shlomo, on her lap, when in came a woman who carried a clear
family resemblance. It was her niece Gala whom she had never previously met. And with Gala came a little boy
named Pinchas. And when Pinchas ran over to see the baby, once again Bubbe was surrounded by Pinchas and
Shlomo.

You see, they thought they could kill us, they thought they could remove us from the earth, but Pinchas and
Shlomo were alive again, and this time they connected with each other in Jerusalem, the capital of the modern
Jewish State of Israel. Bubbe’s life represents the dramatic story of the Jewish people in the modern era, a story of
an indomitable spirit able to transcend destruction and to rebuild a lost world.

It is my great joy at this point to pause for a moment and acknowledge the presence of a woman who is over 100
years old, beli ayin ha-ra, who is here with us today celebrating the investiture of her grandson — ladies and
gentlemen, my Bubbe.

[Applause]

To me, this story highlights the reality of the Jewish world today, as it provides a stark contrast with the Jewish
world of yesterday. The prophet Ezekiel foretells a wondrous future in which the dry bones of Israel are brought
back to life, but for us living today we know that this is no dream; it describes our reality. Pinchas and Shilomo
once left for dead have now returned in a new generation. And look at the world that they face today. Itis an era
that is simply unprecedented in Jewish history.

We live in an era that is miraculous and wondrous. The Jewish people are no longer lost in exile but have once
again returned to their homeland. Torah study is open and accessible throughout the world. Where once we might
have looked at our neighbors and saw only persecutors, today we may look at them and see potential

partners. And this presents us not only with great opportunities but also great responsibilities.

As Rabbi Soloveitchik taught us in 1956, in this very room, from this very podium — some of you may even have
been in this room — kol dodi dofek, the voice of God is metaphorically calling to us, knocking at our door. He has
placed us in this incredible time, and he beckons us to respond.

Yeshiva University represents the kinds of thinkers and dreamers who have always believed in embracing history
and its opportunities. Now more than ever before it is time to think bigger, to think beyond our individual selves, to
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Torat Emet, Torat Chayyim, Torat Adam, Torat Chesed and Torat Tziyyon — Truth, Life, Humanity, Compassion and
Redemption.

These are the Five Torot that differentiate us and are our identity. They root us deeply within a structured value
system while providing moral guidance and direction in living our lives. They propel us to develop our talents and
skills while directing us to reach outwards and connect to others in kindness. And they inspire us with a grand,
historic purpose to make a difference, and impact the world.

This is what we believe Judaism represents and what God wants from all of us. This is not just about Modern
Orthodoxy, or even Orthodoxy. These are our messages to the Jewish people and to the world at large.

This is who we are — this is our philosophy of life.

And now that we have discussed the idea of Yeshiva University, we can focus on outlining the future of Yeshiva
University as an institution. Once we have established who we are, we can now lay out where we are going. And |
have to tell you that the future of Yeshiva University as an institution is bright and it is exciting.

When Yeshiva was founded in the early 20thcentury, it met the needs of an Orthodox Jewish immigrant population
with limited higher education possibilities. Over the generations, our specific form and structure has shifted
depending on times, needs and circumstances, but the core mission has always remained the same. At this point,
the world has changed greatly but our task of educating the next generation of students and future leaders has not
changed, it has just shifted to be in synch with our new realities. Today, perhaps more than ever before, there is a
need to raise generations of students who are both deeply rooted and forward focused. And Yeshiva University
will continue to look ahead into the future to open up new worlds for them.

And | say this specifically in respect to three areas in which we will be looking to expand.
First, new industries:

We will continue to excel at educating our students in the areas of law and medicine, accounting and finance,
social work and psychology, education and scholarship. But as the global economy evolves we will also create
new opportunities for our students in the areas of STEM — science, technology, engineering and mathematics — as
well as in the health fields. The marketplace of tomorrow will feature high demand for graduates trained in coding,
data analytics, quantitative analytical skills, as well as those with entrepreneurial experience, and we will be
preparing our students with the skill sets necessary to succeed in this new reality.

Second, new markets of students:

In our graduate and undergraduate programs we will be diversifying our offerings and utilizing the latest
technological innovations allowing for greater accessibility to attract new student populations both in the United
States and internationally. Moreover, we will actively seek to attract students who represent the values of our
institution, who are role models of our Five Torot, including students who show a propensity and passion for their
Torah studies, or who display extraordinary capabilities in areas that create new knowledge like ianlcji(t)chd%gnd

https://www.yu.edu/tomorrow/speech 6/10



i~ Ei il s s AR T R T A D ]

for sherut leumi, national service, or volunteering to become members of Tzahal, soldiers in the Israeli army, or
students who volunteer to join the United States Armed Forces. We already have a significant number of these
students in our ranks and we will work to attract even more of such people in the years ahead, as these are the
young men and women we wish to showcase to our community as role models and future leaders,

And finally, new educational pathways:

We conceptualize Yeshiva University as a single, interconnected network, instead of a collection of separate
schools. As such, new connections between our graduate schools and new pipelines between our undergraduate
and graduate programs, like the Einstein College of Medicine, the Cardozo School of Law and the newly
developed Katz School, will enable our students to complete their studies here market-ready and poised for
immediate success. In addition, our tens of thousands of alumni and friends are a crucial part of our network and
will play an important role in our new educational models as connectors who will help place our students at
summer positions or advanced internships between their college and graduate school years. Moreover, we are
looking to partner with the graduate schools of other stellar institutions in their areas of expertise.

One manifestation of all of these points will be our new connections with Israel. As we know, Israel is no longer
simply a charity case for Diaspora Jews, but is now an economic powerhouse and major resource specifically in
areas of innovation. Over the past few months, we have been working to formulate partnerships with universities
in Israel, and | am excited to report that just last week we reached agreements with Bar llan University and the
Hebrew University to create bridge programs between our institutions so that a YU student who earns a BA in
computer science can complete her or his studies with a Master’s degree at Bar llan or the Hebrew University in
such areas as data science, cybersecurity and information technology. Through the assistance of our alumni, this
program will include high-level internships in the start-up and hi-tech industries in Israel. We have been closely
working with Israel’s education ministry and government on this project, and they are providing us with substantial
support because they see Yeshiva University as their natural partners. There will be more announcements like this
in the future but my point now is that we will continue to leverage our close ties with Israel to create these kinds of
pipelines so that our students will receive the best training in the skill sets necessary to succeed in the
marketplace of the future, and the world of tomorrow.

But Israel is just the beginning. The global economy is evolving and emerging markets in places like East Asia and
India are growing in importance. We already have a relationship with a number of universities in China, and have
over 30 Chinese students enrolled in our Katz School, and we will be looking to expand further. In addition to
growing our tuition base, these efforts will allow us to spread Jewish values and ideas across the world, help
shape future global partners and ambassadors for Israel and the Jewish community, and enable our students to
develop a worldwide network that will be crucial for their success in the future.

But most importantly, all of these innovative and exciting initiatives will be advanced within the context of the Five
Torot. Since its founding, Yeshiva University has looked to open new worlds for its constituencies, placing them
within the framework of our moral and religious ideals. Tomorrow’s Yeshiva University will continue in that

effort. Our differential will always be our Torot, our values and teachings, our sense of rootedness, together with
our drive to engage the world, directing the development of our own special skills in the service of others, with the
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We live in a rapidly changing world. Technology, medicine, education, and communications are progressing and
shifting in fundamental ways. This presents daunting challenges but also extraordinary opportunities for humanity.
Armed with a 3,000-year-old tradition of wisdom, Yeshiva University’s mission is to guide our students and broader
society in seizing these opportunities and transforming our world of tomorrow for the better. We will dedicate
ourselves to empowering morally-mature, market-ready graduates with the skill sets for lifelong success, endowing
them with both the will and the wherewithal to make a historic, significant impact on an ever-changing world.

This is the future of Yeshiva University.

| will close with one final story:

Last week | spent Shabbat at our Beren campus with our undergraduate women. And in a talk at the end of
Shabbat | mentioned to our students how important it is for us to come together as one united whole; that in a time
in which competition and self-focus are the underpinnings of the society in which we live, our student body must
exemplify the value of supporting one another and rooting for each other’s success. And | mentioned to our
students that | am rooting for them, that | am rooting for each of them to succeed in life. And then one woman in
the crowd shouted out: “Rabbi, we are rooting for you!”

| was very moved by what she said. And | want to tell you that this is the feeling that | have been experiencing both
from inside and outside our university. Over the last number of months, | have been visiting many communities in
this country and beyond, and the overwhelming feeling that | have walked away with is how many people are
rooting for us to succeed. | have repeatedly encountered a clear appreciation of the crucial importance of Yeshiva
University, of the necessity for Yeshiva University to live up to its own ideals, to raise the next generations of
leaders, and to serve as not only the premier Jewish higher educational institute but also the spiritual and
intellectual epicenter of a robust global movement that unites the international Jewish community together with all
of our partners and friends in its dedication to promoting the moral and material betterment of human society.

On and off campus, there is a great feeling about this moment and a great excitement for our future.

To all of you who have long been part of the Yeshiva University community, who have been nurtured by this
institution, who deeply understand the enormous potential that lies within our mission, who wish Yeshiva University
not only to grow and expand but to rise and become the place it was always meant to be, and for all those who are
new to us, who are meeting Yeshiva University for the first time, who identify with our values, who see the
importance of such an institution for the Jewish community and the broader society — now is the time to get
involved. The participation of each and every one of you will make a real difference, strengthening and energizing
our renewed sense of purpose.

For all of you sitting here today and for all of our friends who are listening throughout the world — now is the time to
come together.

Join us in our journey. Be a part of history, as we maximize our potential, write a new chapter in the Jewish story
and work to make a lasting impact on the history of all of humanity.
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1 KALINSKY 1 KALINSKY
2 RABBI DR. YOSEF KALINSKY, having been first duly 2 break, please let me know. The only thing I ask
3 affirmed by Joseph R. Danyo, a Notary Public, was 3 is that we not break while there is a question
4 examined and testified as follows: 4 pending, so, if I ask a question, I ask that you
5 EXAMINATION BY MS. ROSENFELD: 5 answer it, and if you need to take a break, let me
6 Q. Good morning, Rabbi Dr. Kalinsky. We 6 know, and then we will take a break. Does that
7 met off the record. My name is Katie Rosenfeld. 7 make sense?
8 I am one of the lawyers representing the plaintiffs 8 A. Sure.
9 in this lawsuit. Thank you for being here today. 9 Q. If at any point you want to take a break
10 Have you ever had your deposition taken before? 10 to use the restroom, to stretch your legs,
11 A. No. 11 anything, let me know. I know we have agreed to
12 Q. Very briefly I will explain how we 12 take a lunch break between 12:30 and 1:30.
13 proceed. I will ask you a series of questions, and 13 A. Correct.
14 you will respond to my questions the best you can. 14 Q. And I think those are all the basic
15 I ask that we try not to speak over each other 15 instructions. Your attorney from time to time may
16 because the court reporter is taking down my 16 make objections. Unless your attorney instructs
17 questions and your answers. Does that make sense? 17 you not to answer, that's an objection that's being
18 A. Sure. 18 noted for the court record, and you can still
19 Q. We also have to answer all questions 19 answer the question. Do you understand that?
20 verbally out loud because the court reporter can't 20 A. Can you say that one more time.
21 take it down when we shake our heads or we say 21 Q. So, from time to time, I will ask you a
22 um-hum or things like that, so I may remind you 22 question and your attorney, Mr. Baxter, may object
23 from time to time because it is a little bit 23 to my question. If he simply says objection and he
24 unnatural. 24 doesn't instruct you not to answer the question,
25 If at any point you would like to take a 25 you can still answer the question.
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2 A. Okay. 2 A. Azireli, yes. I graduated from Azireli.
3 Q. He's making an objection for the record 3 Q. And you have an MSW and a Ph.D. from the
4 to preserve it for a later evidentiary ruling. 4 Wurzweiler School of Social Work, is that correct?
5 A. Okay. 5 A. Thatis correct.
6 Q. So, unless he instructs you not to 6 Q. And you started working in the Dean's
7 answer, don't be thrown off by these objections. 7 Office of undergraduate Torah studies in 2007,
8 They're really for the record. Do you understand? 8 correct?
9 A. Yes, I understand. 9 A. Yes.
10 Q. You are currently the Dean of 10 Q. And in 2008 you were promoted to
11 undergraduate Torah studies at Yeshiva University, 11 Assistant Dean, is that right?
12 is that correct? 12 A. Hopefully. I don't remember exactly
13 A. That is correct. 13 the years. Yeah. It sounds right.
14 Q. And you graduated from Yeshiva College 14 Q. Okay, and were you then at a certain
15 in 2000, is that right? 15 point promoted to Associate Dean?
16 A. Yes. 16 A. I went from Assistant Dean to Associate
17 Q. And you attended RIETS and became an 17 Dean and then Dean two years ago. Yes.
18 ordained rabbi from that institution? 18 Q. And you became Dean of undergraduate
19 A. Yes, I have ordination. Yes. 19 Torah studies in 2019. Does that sound right?
20 Q. And you received a master's degree? 20 A. Yes. Thatis correct. 2019.
21 A. This might take a little while. 21 Q. And you're currently employed by Yeshiva
22 Q. I'maware. You have many degrees. 22 University. Is that correct?
23 We're going to work through it. You have a 23 A. Yes.
24 master's degree from the Azireli Graduate School of 24 Q. And could you just give me a brief
25 Jewish Education and Administration? 25 description of your duties and responsibilities as
Page 7 Page 8
1 KALINSKY 1 KALINSKY
2 the Dean of undergraduate Torah studies, please? 2 work with the faculty in terms of that, and we also
3 A. Sure. My purview is to oversee 3 have another, two other aspects.
4 primarily a few aspects of the undergraduate men. 4 One aspect is we have the Mashgichim.
5 There are about a thousand men on campus, and, as 5 The Mashgiach is a spiritual advisor. We have ten
6 the Dean, all undergraduate students are registered 6 spiritual advisors on campus working with each of
7 in one of four Torah studies programs. We have 7 the students on a regular basis to guide them
8 the Isaac Breuer College. We have the James Striar 8 through their spiritual journey, their religious
9 School. We have the Stone Beit Midrash program, 9 journey, and we employ them to do that. Some of
10 and we have the Mazer Yeshiva program. I am the 10 them are part-time. Some of them are full-time.
11 Dean of all four of those units. Every 11 Some of them are also faculty. So that's my
12 undergraduate has to register for at least one of 12 second purview. Academics, spiritual guidance, and
13 those programs. 13 then we also have programming.
14 The programs are a little bit different, 14 We have religious and spiritual
15 ranging on different types of studies. A little 15 programming for our students. Next week over
16 bit about the hours. That at the very least, at 16 Chanukah, I got an e-mail I think we're doing 45
17 least three hours a day a student is registered in 17 programs with the students over the week of
18 one of those programs studying Torah studies and 18 Chanukah. Things, having time together with the
19 religious studies. 19 faculty and the students getting to really create
20 So I oversee the academic component of 20 relationships.
21 that program. All the faculty are hired by me 21 One of our tag lines that I kind of put
22 underneath me. That's number one. The academics. 22 forth in terms of our recruitment is we are an
23 All the Talmud study, Jewish philosophy studies, 23 education based upon relationships for life.
24 religious studies, Jewish law, Jewish customs, all 24 So our faculty, one of the things that
25 that curriculum, I also oversee the curriculum. I 25 we talk about all the time in our faculty meetings
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2 is that, yes, we're here to impart information. 2 A. Ido.
3 We're here to impart information. We're here to 3 Q. Do you understand that you're here to
4 impart tradition and the values and Jewish law and 4 testify today on these topics as the representative
5 Jewish religion and text of Talmud and chumash and 5 of Yeshiva University?
6 everything else, but also to spend time to forge 6 A. As the corporate representative of
7 relationships, and we really hope that our students 7 Yeshiva University, I believe that is my task to be
8 will be the ones who will turn to our faculty, 5, 8 here today. Yes.
9 10, 15, however many years after they graduate, and 9 Q. I'm going to be asking a series of
10 they have that faculty member as their mentor. 10 questions regarding each topic, and your testimony
11 So I oversee all those aspects in terms 11 here is going to be given on behalf of Yeshiva
12 of being the Dean of undergraduate Torah studies. 12 University as its representative. Do you
13 Q. Did you receive a notice to appear for 13 understand that?
14 today's deposition to testify on certain topics? 14 A. Yes.
15 A. Ididseeit. Yes. 15 Q. Are you prepared to testify on each of
16 (Plaintiffs' Exhibit 1, Notice of 16 these topics today?
17 deposition, was so marked for 17 A. Iam prepared.
18 identification, as of this date.) 18 MR. BAXTER: I will note for the record
19 Q. The court reporter has handed you what 19 that we've objected to the second half of
20 has been marked as Plaintiffs' Exhibit 1. This is 20 the examination question number 5, and
21 the notice of deposition that was served for the 21 there's a court ruling pending on that
22 deposition of Yeshiva University, and if you would 22 objection.
23 please turn to the second page of the exhibit, you 23 Q. As the Dean of undergraduate Torah
24 will see that there is a list of topics of 24 studies at Yeshiva University, did you have
25 examination. Do you see that? 25 personal knowledge of some of the topics in this
Page 11 Page 12
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2 notice of deposition? 2 MR. BAXTER: Let her ask you a question
3 A. I have knowledge in terms of preparing 3 and answer the question.
4 for this deposition. Some things might not be in 4 A. That's probably a better way of doing
5 my day-to-day business at Yeshiva, because some of 5 that. Yes.
6 these are not about 2021. 6 Q. So who did you meet with to gather
7 Q. Understood. That's actually precisely 7 information to prepare to give testimony today?
8 what I am asking. So some of these topics did you 8 A. I met with Mr. John Greenfield.
9 have to prepare and educate yourself to be able to 9 Q. Isthat the public affairs director?
10 testify on behalf of the university today? 10 A. Ithink he has a different title than
11 A. Yes. 11 public affairs. I think it's government affairs.
12 Q. And some of them may relate to things 12 Government relations and affairs. We could
13 that you know personally just because of your long 13 probably look it up afterwards, but he's the one
14 affiliation with the university. Is that correct? 14 who is most aware in terms of our relationships in
15 A. Exactly correct. Yes. 15 terms of state funding and city officials. He has
16 Q. What did you do to prepare for your 16 all those relationships with all those entities,
17 deposition today. Did you meet with your counsel 17 and I look to him in terms of that.
18 to prepare? 18 Q. Who else did you meet with?
19 MR. BAXTER: I'm going to counsel you 19 A. I met with again I'm not sure exactly
20 not to share anything that you spoke about 20 what his title is officially, but the person who is
21 with your attorneys, but you can answer the 21 the head of tax. His name is Alan Kluger.
22 question. 22 Q. Anyone else?
23 A. I met with a number of individuals to 23 A. I met with Rabbi David Palmer, who also
24 understand more to prepare for these things. TI'll 24 works for the provost office of institutional
25 probably go in order of what I'm seeing over here. 25 research, just to understand he's the one who
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2 churns out a lot of the data coming from the 2 remember when I asked you, that's fine. Just tell
3 university. 3 me and we can put it on the record. Okay?
4 Obviously a lot of these things, as you 4 A. Great. That's helpful.
5 say, are personal knowledge that I have. Anything 5 Q. Interms of your lawyers, did you meet
6 related to Rabbi Isaac Elchanan Theological 6 with Mr. Baxter to prepare for today's deposition?
7 Seminary I think I know firsthand as much as I can 7 MR. BAXTER: You can answer, but you
8 know. 8 shouldn't share anything that we talked
9 Q. Just to make sure that our record is 9 about.
10 clean, I'm just going to stay focused on the 10 A. Yes, I did meet with Mr. Baxter.
11 question of who you met with so we can exhaust that 11 Q. And did you meet with Mr. Lauer to
12 topic. 12 prepare for today's deposition?
13 So you talked about Mr. Greenfield, Mr. 13 A. Yes, I met with Mr. Lauer.
14 Kluger, Rabbi David Palmer. Anyone else? 14 Q. Any other lawyers that you met with to
15 A. Yes. Mr. Doron Stern, who is the vice 15 prepare for today's deposition?
16 president communications and also oversees 16 A. No one from any other counsel. I met
17 admissions. 17 with Mr. Baxter, Ms. Smith, who is here, and Mr.
18 Q. Did you meet with anyone else to prepare 18 Haun.
19 to testify today? 19 Q. And did you meet with President Berman
20 A. Maybe I'll be reminded of it later, but 20 to prepare for your deposition today?
21 a lot of information trying to prepare. Yeah. 1 21 A. No.
22 don't know. 22 Q. Did you meet with Dean Nissel to prepare
23 Q. If at any point during the deposition 23 for your deposition today?
24 you want to go back and add something to an answer 24 A. 1did not meet with him about this.
25 because you remember it later but you didn't 25 Directly about this, no, I did not.
Page 15 Page 16
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2 Q. Did you review documents to prepare for 2 That would probably be the answer to the first one,
3 your deposition today? 3 but here, again, that would be one thing, but
4 A. Yes. 4 there's really a very exhaustive list of things
5 Q. Which documents did you review? 5 that could be used or could be reviewed to talk
6 A. Again, depending on which question, T'll 6 about the religious entity that is Yeshiva
7 remember documents, but. 7 University. Some of these things don't have to be
8 Q. So let me ask it more narrowly then. 8 found in documents.
9 For topic 1, which we're going to start with in a 9 Q. Iunderstand. I'm just asking you to
10 moment, the facts forming the basis of Yeshiva 10 narrowly to prepare for today's deposition on topic
11 University's assertion that it is a religious 11 1 what documents do you remember as being of
12 education corporation, which documents did you 12 importance that you reviewed?
13 review to prepare for topic 1? 13 A. Right. So those would be things
14 MR. BAXTER: Objection for lack of 14 related to the charter. Things related to
15 foundation. He reviewed a lot of 15 handbooks would probably be helpful to that,
16 documents. So I think, if you want to ask 16 student associations and student guides and student
17 him about specific documents, that would 17 constitutions, thinking about how we express
18 make sense, but he's not going to recall in 18 ourself with our admissions and our recruitment
19 his mind what -- 19 materials as a religious education corporation.
20 Q. Ifit's not a complete list, that's 20 Things that I produce I don't have to review them.
21 okay, but I would like to know the documents as you 21 I'm trying to say like things that show -- facts
22 sit here that you recall the important documents 22 showing they're a religious education corporation.
23 that you reviewed to answer question 1. 23 There's literally an endless amount of things that
24 A. In answering the question in terms of 24 I thought about in terms of preparing for that.
25 documents related to charters of the university. 25 Q. So Yeshiva University is a university
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2 comprised of a number of different colleges and 2 until she has fully stated her question.
3 schools, is that correct? 3 You can wait for a pause to know she's done,
4 A. Colleges and schools, right. Graduate 4 and then you can answer the question.
5 schools. You would call them just schools. 5 Q. It's a bit unnatural, but it's actually
6 Q. And, for the undergraduate programs, 6 very important, because, otherwise, our transcript
7 there's Yeshiva College, the Syms School of 7 will be very messy.
8 Business, the Stern College for Women and the 8 A. We don't want that.
9 Katzman School of Science and Health? 9 Q. Wel'll just do our best and remind you.
10 A. Can I just make two corrections? 10 In addition to the four undergraduate colleges
11 Q. Sure. 11 would you call them?
12 A. I'm told that the donor prefers the Sy 12 A. Idon't know.
13 Syms School of Business for any records, not just 13 Q. Okay. In addition to those four
14 Syms. 14 undergraduate programs, there are a number of
15 Q. Okay. 15 graduate programs inside within Yeshiva University,
16 A. That came up in a meeting I had 16 correct?
17 recently, and I think it's called the Katz School. 17 A. Yes. Correct.
18 Not Katzman. Mordecai Katz is the one who gave the 18 Q. So two that you attended, the Wurzweiler
19 money for the Katz School. 19 School and the Azireli School?
20 Q. So there are those four -- 20 A. Azireli, yes.
21 A. -- undergraduates. 21 Q. And then the Revel Graduate School of
22 Q. Undergraduates. 22 Jewish Studies, and is that a third graduate
23 A. An undergrad would be able to enroll in 23 program?
24 one of those four schools. 24 A. Ididn't attend that one but --
25 MR. BAXTER: Let me ask you to wait 25 Q. I understand.
Page 19 Page 20
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2 A. Yes. 2 each of those have different certificates and
3 Q. So there is Revel. Is Albert Einstein 3 different programs within them. Like cyber
4 College of Medicine still part of Yeshiva 4 security is an example of a part of the Katz School
5 University? 5 of Health and Science.
6 A. Officially, there is some lines, but I 6 Q. Are there any graduate schools that are
7 don't think that, I don't think officially, but I'm 7 part of Yeshiva University that I didn't just
8 not exactly sure where we are in all those 8 mention?
9 negotiations that transpired years ago, and today I 9 A. You didn't mention the Rabbi Isaac
10 know there's some connection still. 10 Elchanan Theological Seminary. That's a part of
11 Q. And the Ferkauf Graduate School of 11 Yeshiva University, a very big part of Yeshiva
12 Psychology is another graduate school within 12 University.
13 Yeshiva University. Is that correct? 13 Q. So I'm glad that you raised that. So
14 A. That's correct. 14 right now I'm focused on the component parts of
15 Q. And the Cardozo School of Law is another 15 Yeshiva University as opposed to what I understand
16 graduate program within Yeshiva University, 16 to be affiliates such as the two high schools. Is
17 correct? 17 that a distinction that you understand?
18 A. Correct. 18 A. It's a distinction probably on legal
19 Q. The Katz School of Science and Health 19 terms, which is probably where you're coming from,
20 has a graduate school too, correct? 20 but in terms of my understanding and my living
21 A. Right, and it has a number of programs. 21 Yeshiva University for more than 20 years I would
22 Q. And the Sy Syms School of Business 22 definitely list the Rabbi Isaac Elchanan
23 Graduate Studies, is that another graduate program 23 Theological Seminary as a very key part to Yeshiva
24 within Yeshiva University? 24 University.
25 A. Yes, it's another program. Yes, and 25 Q. Sure, and right now, as you correctly
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2 noted, I'm asking you about Yeshiva University as 2 affiliates of Yeshiva University which are the
3 it's constituted as a corporation. 3 RIETS, which you mentioned, and the two high
4 So, for purposes of the corporation, the 4 schools, one for girls and one for boys, is that
5 schools that I just mentioned, are those the 5 correct?
6 graduate schools that are part of Yeshiva 6 A. Correct.
7 University? 7 Q. Okay. So right now I'm asking you with
8 MR. BAXTER: Objection to the extent it 8 respect to the component schools and colleges that
9 calls for a legal conclusion. 9 are part of Yeshiva University, I've mentioned
10 But you can answer the question. 10 Revel, Albert Einstein, Wurzweiler, Ferkauf,
11 A. And you're asking, are you missing any 11 Cardozo, Azireli, Katz, Sy Syms. Am I missing any
12 other schools? 12 of the graduate schools?
13 Q. Correct. 13 MR. BAXTER: I object just to the extent
14 A. Other than the Elchanan affiliate, which 14 it misstates the evidence on the medical
15 is the high schools. 15 school.
16 Q. Let me ask a different question. So 16 MS. ROSENFELD: Eric, let's not have
17 there's Yeshiva University which has component 17 speaking objections. Let's just limit our
18 schools and colleges. Would you agree? 18 objections to form, please.
19 A. Define component. 19 A. Idon't think there's any other schools
20 Q. Part of Yeshiva University. It has 20 and part of the graduate schools that you did not
21 schools and colleges that are part of Yeshiva 21 list.
22 University that make up the university, would you 22 Q. Thank you, and do each of those schools
23 agree? 23 have its own governance documents? Do you know?
24 A. Correct. Yes. 24 A. In terms of how the Deans run the
25 Q. And then there is entities that are 25 school?
Page 23 Page 24
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2 Q. That could be one source, I'm sure. Do 2 2020, was so marked for identification, as
3 you know if there's governing documents in terms of 3 of this date.)
4 how the Deans run each of the schools? 4 Q. The court reporter has marked Exhibit 2,
5 A. I wouldn't know firsthand. The 5 which is a document from the New York State
6 Wurzweiler School of Social Work has a different 6 Education Department, which shows Yeshiva
7 governing from the Katz School of Health, if that's 7 University's enrollment for 2019 to 2020.
8 what you're asking. 8 Does the number of total full-time
9 Q. Are there boards of overseers that 9 students of approximately 4,248, does that sound
10 oversee each of those schools independently from 10 correct to you, based on your knowledge of the
11 the board of trustees for Yeshiva University as a 11 university?
12 whole? 12 A. T just want to read the top paragraph
13 MR. BAXTER: Objection. Calls for a 13 also.
14 legal conclusion. 14 Q. Take your time.
15 Go ahead. 15 A. You want me to verify whether that is
16 A. My understanding is there is the Yeshiva 16 correct in terms of our total enrollment? That's
17 University board of trustees. My understanding is 17 including our undergraduates.
18  that individual schools and maybe even programs, 18 Q. Right. Actually I think I asked the
19 there are many programs which you didn't mention 19 wrong question. So it looks like there's a total.
20  also which aren't schools, but part of the honors 20 A. Am I allowed to write on these?
21  program among other things, may have their own 21 Q. I would prefer that you not. Would you
22 board of overseers. 22 like a piece of paper?
23 (Plaintiffs' Exhibit 2, Document from 23 MR. BAXTER: Don't take any notes.
24 New York State Education Department showing 24 A. Okay. Sorry. Go ahead.
25 Yeshiva University's enrollment for 2019 to 25 Q. Itlooks like on this document there is
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2 4,685 total full-time students is the way I read 2 A. If I would have known, last night I got

3 this document. 3 the president's report, which had all this data.

4 My question is whether that accords with 4 It probably had the number in there. I think

5 your sense of the general number of full-time 5 around 5,000 does sound ballpark to what I'm

6 enrolled students at Yeshiva University? 6 accustomed to hearing.

7 MR. BAXTER: Objection to the lack of 7 Q. And is that for both undergraduate and

8 foundation. 8 graduate students?

9 But go ahead and answer. 9 A. I think when we say Yeshiva University.
10 A. Give me one more second. 10 Q. Approximately 5,000?
11 Q. Take as much time as you need with any 11 A. Approximately I think so. That number
12 document. 12 might include, and I don't know what this number
13 A. Thank you. I've never seen this 13 includes, and we have students studying abroad in
14 document before, so the layout does look a little 14 Israel. 80 percent of our undergraduates spend a
15 bit, I'm not sure. We're saying there is a 15 year in Israel before coming, so you have to think
16 thousand students in all of Yeshiva University's 16 about all of our campuses in New York, our campus
17 graduate schools? Is that what this is saying? 17 in Israel and think about all our graduate schools.
18 That number doesn't sounds right to me. 18 Now we have many students studying
19 Q. Okay. So maybe the document is not 19 remotely, so it is hard for me to give, but you
20 helpful for us, and you can set it aside. What is 20 know, thankfully many of our graduate school
21 your understanding approximately of how many 21 numbers are on the way up. So it's hard for me to
22 students are enrolled let's say as undergraduates 22 remember, estimate exactly.
23 at Yeshiva University, and it doesn't have to be a 23 Q. Why are the graduate school numbers on
24 precise number. I'm just looking for general 24 the way up?
25 round numbers. 25 A. We're doing a good job.

Page 27 Page 28

1 KALINSKY 1 KALINSKY

2 Q. Are there certain schools that are 2 Q. You have in front of you Exhibit 3. Is

3 seeing higher levels of enrollment than other 3 this the mission statement of Yeshiva University?

4 graduate schools? 4 A. The document says "Vision."

5 A. So my impression is all of our graduate 5 Q. Does the sentence below that, do you

6 schools from being at Deans meetings are healthy. 6 recognize that as the mission of Yeshiva

7 I think particularly the School of Social Work. 7 University?

8 Those numbers, the current Dean has done a lot of 8 A. Just give me one second to familiarize

9 work there. The Katz School is a new schooal, it's 9 myself, please. This does look like one
10 growing, and they're opening up new programs all 10 iteration.
11 the time. The Syms School of Business, I'm aware 11 (Plaintiffs' Exhibit 4, President
12 recently that they're bringing in new students. 12 Berman's statement to board of trustees, was
13 So I think Yeshiva is in a good place. 13 so marked for identification, as of this
14 Having more students is part of our mission. So 14 date.)
15  thankfully those numbers are doing well. 15 Q. You also now have in front of you what
16 Q. I'm now going to turn to the first topic 16 has been marked as Exhibit 4.
17 in the notice, topic 1, which is "The facts forming 17 A. Um-hum.
18  the basis of Yeshiva University's assertion that it 18 Q. Ifyou could please just read that, and
19 s a religious education corporation." 19 let me know when you have had a chance.
20 Yeshiva University has a mission 20 A. Sure.
21 statement. Is that correct? 21 Q. Have you had a chance to look at Exhibit
22 A. Yes. We do have a mission statement. 22 4?
23 (Plaintiffs' Exhibit 3, Vision page of 23 A. Yes.
24 website, was so marked for identification, 24 Q. Are the two exhibits in front of you,
25 as of this date.) 25 Exhibit 3 and Exhibit 4, are those Yeshiva
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2 University's mission? 2 sentence. Is that the university's mission?
3 A. Well, they both don't say the same thing 3 MR. BAXTER: Objection to the extent it
4 I would say to begin with. They're not identical. 4 mischaracterizes.
5 Q. Understanding that there are differences 5 But go ahead and answer.
6 in the words of those two documents, are these the 6 A. I think the document speaks for itself.
7 general mission statement of Yeshiva University in 7 Q. Okay. If somebody asked you where can
8 Exhibits 3 and 4 in front of you? 8 I go to find Yeshiva University's mission
9 MR. BAXTER: Objection as to form. 9 statement, what would you tell them?
10 But go ahead and answer. 10 A. Look at the website.
11 A. I'm not sure how to -- I'm not sure. 11 Q. And if you go to the website and you
12 Q. Do you know where one would look to find 12 click "mission," you come to that document that is
13 the mission statement of Yeshiva University? 13 Exhibit --
14 A. It should be on the website. 14 A 3.
15 Q. And do you believe that there is a 15 Q. -- 3. Is that the mission?
16 different mission statement for Yeshiva University 16 A. Is there a page or paragraph before that
17 that's on the website that's not in front of you? 17 says mission and this is vision?
18 A. I believe that there have been 18 Q. I now understand what you're talking
19 iterations of the mission statement that I've read 19 about. We can go back to that. You said that
20 on the website that have a broader definition and 20 there are several iterations I believe of Yeshiva
21 also breaks down undergraduate separate from 21 University's mission. Do you mean over time the
22 graduate. 22 mission statement has evolved, or do you mean
23 Q. So, looking at Exhibit 4, this document 23 currently today there are different mission
24 says that President Berman reviewed the 24 statements?
25 university's mission and then follows with a 25 A. T'll try to answer your question in the
Page 31 Page 32
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2 following way. The mission of Yeshiva University 2 asking you about is, as a corporate entity that has
3 has not changed. Maybe certain -- there may be 3 a mission statement, which is committed to writing
4 different formulations, meaning this -- Berman -- 4 and exists to guide the work of the entity, I'm
5 did not exist five years ago clearly. He wasn't 5 trying to then decide what that mission statement
6 here five years ago. 6 is as opposed to what you're describing, which may
7 Q. Just for the record, you are pointing to 7 be different people's mission.
8 Exhibits 3 and 4? 8 A. Right.
9 A. Both of these. President Berman used 9 Q. So right now I'm just focused on trying
10 the word "ecosystem," and ecosystem of educational 10 to understand for the entity which has a mission
11 institutions is something that I think that's a 11 statement that is, you know, on paper and
12 word that he put in. That doesn't mean that he 12 necessarily limited what is that mission statement,
13 changed, for example, right, he didn't change the 13 and you suggested that there's a longer one than
14 mission of Yeshiva University by rephrasing and 14 the ones in 3 or 4, which I'm going to provide to
15 putting in a word "ecosystem." 15 you.
16 This is how he has been expressing his 16 A. Great.
17 understanding when he speaks, but the mission of 17 (Plaintiffs' Exhibit 5, Yeshiva
18 Yeshiva University it's very hard to put in a 18 University employee handbook, was so marked
19 sentence or two, and the mission of Yeshiva 19 for identification, as of this date.)
20 University runs a lot deeper in terms of the 20 Q. So you have in front of you the Yeshiva
21 undergraduate school's mission might be different 21 University employee handbook.
22 than -- my -- I'm a school, undergraduate of Torah 22 A. From which year? Definitely not this
23 studies. Our mission is not the same as the 23 year.
24 Ferkauf Graduate School. 24 Q. So, if you look on the bottom, it is
25 Q. I appreciate that. What I'm really 25 marked Nissel Exhibit 1. So this is the employee
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2 handbook that defendants submitted to the court in 2 A. No.
3 June of 2021 as the employee handbook. 3 Q. This is not the mission statement of
4 A. Okay. 4 Yeshiva University?
5 Q. So, if you go to page, on the bottom, 5 A. Idon'tknow. A better answer I would
6 you will see it says Nissel Exhibit 1-9. If you 6 say is I don't know.
7 could go to that page, please. 7 Q. Can you explain why there's a mission
8 A. Yes. 8 statement in the employee handbook that you don't
9 Q. Do you see where it says mission 9 recognize as the mission statement?
10 statement at the top? 10 A. I think this wasn't written for
11 A. Um-hum. 11 employees. If you read the first sentence, it's
12 Q. You have to say yes or no. 12 just, why would human resources be -- why would the
13 A. Yes. It says mission statement at the 13 mission statement talk about develop and retain
14 top. 14 excellent employees? I hope that's not the
15 Q. Is this the mission statement that you 15 mission statement of Yeshiva University.
16 were speaking of which has more component parts? 16 Q. Right. Below that, there are a number
17 A. This is definitely another iteration 17 of paragraphs that say, as you noted, for
18 again, but, yes, as you can see here, this mission 18 undergraduate students, for graduate students, for
19 statement in the employee handbook is broken down 19 faculty. Is that the mission statement of Yeshiva
20 for undergraduate students, blank, for graduate 20 University?
21 students, blank, for faculty, blank. 21 MR. BAXTER: Objection as to form.
22 Q. Is this the mission statement of Yeshiva 22 Go ahead.
23 University as far as you know? 23 A. This paragraph for undergraduate seems
24 A. Can I review it? 24 more accurate to me of the mission for our
25 Q. Of course. 25 undergraduate students.
Page 35 Page 36
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2 Q. So we looked at Exhibit 3, 4 and 5, and 2 is from the employee handbook. You have Exhibit
3 none of these are the mission statement of Yeshiva 3 4, which is President Berman's statement to the
4 University as you recognize it? Am I 4 board of trustees, and you have Exhibit 3, which is
5 understanding your testimony correctly? 5 from the Vision page of the website.
6 A. It would be helpful for me to see what's 6 The pending question is whether Exhibit
7 on the website currently before I respond. 7 6 is the mission statement of Yeshiva University?
8 Q. That's fine. Are there different 8 MR. BAXTER: Objection as to form.
9 mission statements of Yeshiva University depending 9 You can go ahead and answer.
10 on the context of the mission statement? Is that 10 A. This looks more in line with what I'm
11 fair to say? 11 familiar with.
12 A. I would say there's a general mission 12 Q. So is there still another mission
13 for the university, and the university has specific 13 statement that I haven't shown you that you think
14 missions for particular schools. 14 is the actual mission statement?
15 (Plaintiffs' Exhibit 6, Mission 15 MR. BAXTER: Objection as to form.
16 statement of Yeshiva University, was so 16 Go ahead.
17 marked for identification, as of this date.) 17 A. Idon't have another document that I can
18 Q. Is this the mission statement? Now you 18 think of.
19 have Exhibit 6 in front of you from the website. 19 Q. But your answer seems to suggest that
20 Is this the mission statement of Yeshiva 20 you don't recognize this document or in some way
21 University? 21 are hesitant to say it's the mission statement, so
22 A. Just so I understand, so this was on the 22 I'm just trying to understand if I don't have the
23 page before the Vision page on the website? 23 right document in front of you.
24 Q. So you have Exhibit 6 in front of you. 24 A. I would feel comfortable going through
25 It's from the website. You have Exhibit 5, which 25 this document for questioning related to our
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2 mission statement. 2 which are the bylaws of Yeshiva University, and
3 Q. Is there another document that contains 3 Exhibit 8, which is the December 15, 1967 articles
4 the mission statement that you're aware of that I 4 of incorporation amended charter.
5 haven't shown you? 5 So let's start with some general
6 MR. BAXTER: Objection as to form. 6 questions. Do the bylaws of Yeshiva University
7 Go ahead. 7 require members of the board of trustees to be a
8 A. No. 8 member of any particular religion?
9 Q. You can set that aside, please. Thank 9 MR. BAXTER: Objection. Calls for a
10 you. Yeshiva University has a set of bylaws that 10 legal conclusion.
11 set forth how the university is supposed to 11 Go ahead. Take time to get familiar
12 operate. Is that correct? 12 with the document if you need.
13 A. Yes. 13 A. Yeah, and also if you would ask the
14 Q. And Yeshiva University also has a 14 question again. The bylaws?
15 charter that contains its articles of 15 Q. Sure. Well, I will ask it in @ more
16 incorporation. Is that correct? 16 general way. Do the Yeshiva University corporate
17 A. Yes. 17 documents require members of the board of trustees
18 (Plaintiffs' Exhibit 7, Bylaws of 18 to be a member of any particular religion?
19 Yeshiva University, was so marked for 19 MR. BAXTER: If you know, go ahead.
20 identification, as of this date.) 20 A. Okay. So you want to know, we're just
21 (Plaintiffs' Exhibit 8, December 15, 21 talking about 7 now? We're not talking about 8?
22 1967 articles of incorporation amended 22 You're talking about the board of trustees.
23 charter, was so marked for identification, 23 Q. Well, I originally asked you about the
24 as of this date.) 24 bylaws, and then I asked a more general question,
25 Q. You have in front of you Exhibit 7, 25 which was does the university's corporate documents
Page 39 Page 40
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2 require members of the board of trustees to be a 2 its religious orientation in terms of understanding
3 member of any particular religion? 3 the dual curriculum especially on the undergraduate
4 MR. BAXTER: Objection. The document 4 level. They would be wanting to look, as we said
5 speaks for itself. 5 in some of these previous documents, looking to
6 But if you know, you can go ahead and 6 bring Jewish leadership and Jewish knowledge forth,
7 answer. 7 and anyone who would be interested in that would be
8 Q. Well, as the corporate representative of 8 part of the possibility of joining the board. They
9 Yeshiva University here, does Yeshiva University 9 would have to be completely in line with that
10 require members of the board of trustees to be 10 mission statement for their friends to want to join
11 members of any particular religion? 11 this membership of Yeshiva that makes up Yeshiva
12 A. Okay. So I'm referring to the document 12 University.
13 in number 4, "Trustees shall be nominated by the 13 Q. That's actually not responsive to my
14 Governance Committee for election by the board of 14 question, so I'm just going to ask you my question
15 trustees at the board's annual meeting." 15 again, because I appreciate that you're describing
16 So my understanding of how the board 16 your, Rabbi Dr. Kolinsky's, views on how board
17 works both from general knowledge and from what the 17 selection would go, but my question is really
18 document here says is that you would need to be 18 focused in your role here as corporate
19 nominated by the governance committee of the board. 19 representative. So I'm just going to ask the
20 So the board is made up of let's say I 20 question again.
21 don't know exactly, 20 individuals who are part of 21 As the corporate representative of
22 the board. Those individuals are obviously 22 Yeshiva University here, does Yeshiva University
23 committed to the mission of Yeshiva University and 23 require members of the board of trustees to be
24 interested in its growth, interested in the Jewish 24 members of any particular religion?
25 community, know what Yeshiva is about in terms of 25 MR. BAXTER: Objection. The document
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2 speaks for itself. 2 in people who are as like them into the swimming

3 But you can go ahead and answer. 3 club.

4 A. Right. So, speaking as the corporate 4 So the Yeshiva board is made up of like

5 representative here, the board is made up of 5 members. It's perpetuated by a tradition for

6 members who are invested in Yeshiva University's 6 decades and decades and decades, and that's how

7 future, invested in its mission, invested in all of 7 they operate.

8 its components. 8 Q. So, with respect to the rules that guide

9 It would be strange to me to assume that 9 the operation of the corporation, is there any rule
10 someone who isn't completely aligned with that 10 that requires members of Yeshiva University's board
11 mission and the Jewish people and understanding of 11 of trustees to be members of a particular religion?
12 what the Yeshiva represents in terms of its 12 MR. BAXTER: Asked and answered.
13 religious focus, to be part of the board. 13 A. The requirements are to be brought in by
14 Q. Is it required? 14 other board of trustees. The board of trustees
15 MR. BAXTER: Objection. Same 15 would only want to bring in like-minded people who
16 objections. 16 are invested in Yeshiva's mission.
17 A. Again, the answer is that you need to be 17 Q. Is that written in this document?
18 brought in, so it's a strange question to say 18 A. Yes. "Trustees shall be nominated by
19 what's required. 1It's required that you need to 19 the Governance Committee for election by the board
20 be brought in. In order to be brought in, if we 20 of trustees."
21 had a club, if we had a swimming club, in order to 21 So you would look around the table. You
22 be part of the swimming club, you say, well, do you 22 would see who are the ones who are invested in
23 have to be X, Y or Z. 23 Yeshiva's -- in line with its mission, and that's
24 Well, if there's 20 members who decide 24 how they would elect additional board members.
25 who join the swimming club, they're going to bring 25 Q. Let's go to Exhibit 8, please. So

Page 43 Page 44
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2 Exhibit 8 is the amendment to the charter of 1967. 2 Q. "Persons of every religious denomination

3 The first page is the actual stamped charter, which 3 shall be equally eligible to offices and

4 is a bit difficult to read, and the second page is 4 appointments."

5 the typed version of that charter. 5 Is that part of the charter of Yeshiva

6 A. Of9and 10? 6 University, that statement?

7 Q. Correct. So let's start with the top 7 MR. BAXTER: Objection. Calling for a

8 page of Exhibit 8. 8 legal conclusion.

9 MR. BAXTER: Objection as to 9 But go ahead.
10 characterization of the evidence. 10 A. You're reading the words correctly.
11 But you go ahead and review it. 11 Q. So does reading that statement in the
12 Q. So for the first page of Exhibit 8, it's 12 charter of Yeshiva University help you to answer
13 very small. 13 the question of whether there's any requirement
14 A. Yeah. 14 that members of the board of trustees are members
15 Q. But-- 15 of any particular religious denomination?
16 A. You don't have a larger font? 16 A. The way -- the document speaks for
17 Q. Idon't. If you go down, well, do you 17 itself. The way the board functions is I think
18 see that there are very small numerical paragraphs, 18 how I understand the board functions. We are
19 1,2,3,4,5,6,7, 8 19 members of the board. There are 20 members. If
20 A. Yeah. 20 someone wants to be brought on, they have to be
21 Q. Okay. Then, if you look at Exhibit 8, 21 brought on.
22 I'm sorry. If you look at paragraph 8, it says, 22 Q. Rabbi Dr. Kolinsky, you understand here
23 "Persons of any religious denomination shall be 23 that you're testifying as a corporate
24 equally eligible." 24 representative of Yeshiva University today?
25 A. Yes. You skipped a word I think. 25 A. Yes.
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2 Q. SoIam going to ask you when I'm asking 2 legal requirements?
3 questions about whether Yeshiva University has 3 MR. BAXTER: Asked and answered.
4 certain policies or procedures to -- you're 4 Q. And I'm asking you is there a legal
5 answering on behalf of the university. 5 requirement that members of the board of trustees
6 A. Yes. 6 be a member of a certain religious denomination?
7 Q. So what I'm asking you right now is 7 MR. BAXTER: Objection, calls for a
8 whether in your role as someone who's testifying on 8 legal conclusion.
9 behalf of the corporate entity, Yeshiva University, 9 A. You're asking a legal question. I'm
10 whether there is a written requirement that any 10 telling you how it operates.
11 members of the board of trustees belong to a 11 Q. You're the corporate representative.
12 particular religion? That is the pending question. 12 A. Correct.
13 A. Okay. So the board doesn't have other 13 Q. And the topic that we are seeking
14 than what you have, you have the documents. You 14 testimony on is the facts forming the basis of
15 have Exhibit 7, and you have Exhibit 8. That is 15 Yeshiva University's assertion that it's a
16 what is written. The way the board operates, just 16 religious education corporation.
17 like many things in Judaism, there's a passing of 17 A. Sure.
18 the baton. There's a tradition. There's a father 18 Q. And so one of the questions that we need
19 to son. There's a grandfather to grandson, and 19 to get a clear answer to is whether the governance
20 that is how the board officially operates. 20 documents of the university require as a matter of
21 Q. What is how the board officially 21 law that members of the board of trustees belong to
22 operates? 22 a particular religious denomination?
23 A. You would need to be brought on. 23 MR. BAXTER: The document speaks for
24 Q. Okay, but I'm asking about the rules. 24 itself. Same objections.
25 I'm asking about what are the rules? What are the 25 Q. I'm not asking for what the document
Page 47 Page 48
1 KALINSKY 1 KALINSKY
2 speaks. I'm asking for the testimony of the 2 we're struggling here.
3 Yeshiva University corporate representative. So 3 Q. So the reason that I gave you the
4 we need to have a clear answer to that question. 4 documents is so that you have them in front of you,
5 Should I ask it one more time just so you know what 5 but I'm not asking you about what the documents
6 the pending question is? 6 say. I'm asking you does Yeshiva University
7 A. Sure. 7 require, Yeshiva University that you're testifying
8 Q. Okay. Do the governance documents of 8 here on behalf of, does Yeshiva University require
9 the university require as a matter of law that 9 that members of the board of trustees belong to a
10 members of the board of trustees belong to a 10 particular religious denomination as a matter of
11 particular religious denomination? 11 policy?
12 MR. BAXTER: Same objections. 12 A. Idon't know. Other than what I've
13 A. The governance documents -- we read the 13 said, I don't know if there is anything else I can
14 governance documents. I don't think there's 14 add to that in terms of requirements of how it
15 anything more to say in terms of what they say. 15 works.
16 Q. So does Yeshiva University require as a 16 Q. I'm not clear on what your answer is.
17 matter of law that members of the board of trustees 17 Is it required, or is it not required as a matter
18 belong to a particular religious denomination? 18 of what the governance documents say?
19 A. The governance of the board works 19 A. It's required that the members of the
20 through how I've explained it three times, I think. 20 board would think that you are a right fit to be on
21 Q. That's not the answer to my question. 21 the board of the university.
22 We'll have to stick with this question. 22 Q. Butit's not required that, as we just
23 MR. BAXTER: He already answered the 23 read in Exhibit 8, it's not required that you
24 question. 24 belong to any religious denomination to be eligible
25 MS. ROSENFELD: He has not. That's why 25 for offices or appointments as a matter of law?
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2 A. To be eligible, correct. To be 2 I haven't seen one, but the tradition of Yeshiva
3 eligible, right. It says eligible. It doesn't say 3 has always been that the president is at the very
4 to be appointed. It says to be eligible. 4 least a very strong-standing orthodox member of the
5 Q. It says, "Persons of every religious 5 Jewish tradition. The majority of our presidents
6 denomination shall be equally eligible to offices 6 have been rabbis.
7 and appointments." 7 Some of them Rabbi doctors, but it would
8 A. Right. 8 be, I think it would be absurd to think that
9 Q. Is that an article of Yeshiva 9 someone who is not completely in line with our
10 University's charter? 10 tradition to be the president of the university.
11 A. So this is correct. They are eligible. 1 Q. And is that requirement reduced to
12 They're eligible. 12 writing anywhere that you're aware of?
13 Q. Thank you. So are there any positions 13 A. Idon't know where that would even be.
14 within the administration of Yeshiva University 14 No. I don't know where that is, but again the
15 that are required to be filled as a matter of 15 president is appointed by the board. The board are
16 written policy by members of any particular 16 made up of members of people who are completely
17 religious denomination? 17 invested in Yeshiva's mission, and they would be
18 MR. BAXTER: Objection as to form. 18 the ones who would hire the university president.
19 Go ahead. 19 The president of the university is also
20 A. Can you give me an example? 20 the president of Rabbi Isaac Elchanan Theological
21 Q. Sure. For example, the president of 21 Seminary. So that would play a role in terms of
22 the university. Is there a written requirement 22 who is being hired as the president of the
23 anywhere that the president of the university be a 23 university. You would have to take that into
24 member of any particular religious denomination? 24 account. He is also the president of the Rabbi
25 A. I'm not aware of a particular document. 25 Isaac Elchanan Theological Seminary.
Page 51 Page 52
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2 Q. So, again, I appreciate that that's your 2 the administration of Yeshiva University be filled
3 perspective, given your history, but what I'm 3 by persons of a certain religious denomination?
4 asking for, as the corporate representative of 4 A. Idon't know.
5 Yeshiva University, are you aware of any written 5 Q. So the same question with respect to
6 requirements that any positions in the 6 written requirements. Are there any written
7 administration of Yeshiva University be filled by 7 requirements for students that they are required to
8 persons of a certain religious denomination? 8 participate in religious services?
9 MR. BAXTER: Asked and answered. 9 A. Are there any written requirements that
10 A. Sure. Okay. Yeah. Again, I think 10 students -- is "required" is the word?
11 this is another example. There's a tradition. 11 Q. Yes.
12 There's how we do things, and then you're asking 12 A. We don't run the school or the Yeshiva
13 for where does it say a specific thing. 13 in that way, not for undergraduates, not for
14 So my answer is, being the corporate 14 students in the seminary. We don't have a
15 representative, not being Rabbi Yosef Kalinsky, 15 document saying you are required. There are
16 being the corporate representative to understand 16 expectations. There is an understanding.
17 that there is a rich history of over 100 years of 17 Students when they apply to Yeshiva University they
18 the university that is taken into account when we 18 realize they're applying to Yeshiva University with
19 make any of these decisions, so it might not be 19 a dual curriculum and the campus environment. We
20 written on a document, but there is a clear 20 have services in every single academic and
21 understanding of what should be done and what 21 non-academic building throughout the day generally,
22 shouldn't be done. 22 but we don't force students. They're not
23 Q. I appreciate that, but my question is 23 five-years-old.
24 limited to whether there is a written document that 24 Q. So there's no written requirement that
25 states that there's a requirement that positions in 25 students are required to participate in religious
Pages 49 to 52
New York Hudson Court Reporting & Video New Jersey

212-273-9911

1-800-310-1769

732-906-2078

| NDEX NO. 154010/ 2021
RECEI VED NYSCEF: 01/20/2022



NYSCEF DOC. NO. 282

Page 53 Page 54
1 KALINSKY 1 KALINSKY
2 services. Is that correct? 2 would be on Wall Street.
3 A. We do not have a written requirement. 3 Q. So are there any written policies
4 We have an environment that puts one -- you're 4 requiring mandating religious service attendance
5 self-selective. 5 for any student, faculty or staff at Yeshiva
6 When you come to Yeshiva University, 6 University?
7 you're saying I want to be, I mean they're 7 A. Isthat different from the previous
8 students, and you ask them at open house why do you 8 question?
9 want to come to this university? Because I want to 9 Q. Well, I appreciate that you are trying
10 be in this religious environment. I don't want to 10 to give full answers, but they are not actually
11 be forced to be religious. I want to feel I want 11 responsive to my questions, and I'm looking at the
12 to be religious. I want to be encouraged to be 12 transcript as you're testifying, so I do need to
13 part of this religion. That's not the philosophy 13 ask the question so that, in addition to the
14 to force someone to come to services. It doesn't 14 context that you want to give, we also have a
15 really do anything for them. 15 specific answer to my question.
16 Q. So are there any religious service, 16 A. Okay.
17 mandatory religious service requirement for 17 Q. So my question is, are there any written
18 faculty? 18 policies mandating religious service attendance for
19 A. It's the same answer. We don't. Out 19 any student, faculty or staff at Yeshiva
20 of maybe other religions or other schools have that 20 University?
21 practice. I'm not familiar of any higher level 21 MR. BAXTER: Asked and answered.
22 Yeshiva -- the highest Yeshivas in the world don't 22 But go ahead.
23 force their students to come to prayers or their 23 A. We don't mandate religion. We create a
24 faculty to come to prayers. They come to prayers, 24 fostering environment. We don't force. We don't
25 because that's why they're there. Otherwise, they 25 coerce people who self-select to come to the
Page 55 Page 56
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2 university. 2 MR. BAXTER: Objection. Outside the
3 Q. Does Yeshiva University ask its faculty 3 scope.
4 to sign a statement affirming their religious 4 Go ahead and answer.
5 beliefs? 5 A. I'm not sure whether it's tuition or
6 A. One more time. 6 donations.
7 Q. Sure. Does Yeshiva University ask its 7 Q. Does Yeshiva University receive
8 faculty to sign a statement affirming their 8 significant financial support from any religious
9 religious beliefs? 9 entity?
10 A. They're faculty as a whole. No. 10 A. I'm not aware of major donations from
11 Q. What about students? Are students 11 outside individuals. That's typically where our
12 required to sign any statement of religious belief 12 donations would come from, from philanthropy.
13 by Yeshiva University? 13 Q. Does Yeshiva University track -- well,
14 A. We recruit, and our feeder schools are 14 withdrawn. Is there any requirement at Yeshiva
15 coming from generally Jewish religious background. 15 University that funds raised must come from
16 Again, we want the right fit for our students to be 16 Jewish-affiliated sources?
17 here, to be in the right environment. 17 A. 1Is there a particular school you're
18 Q. Are students required to sign a 18 asking?
19 statement of their religious beliefs by Yeshiva 19 Q. No, just for the whole university. Is
20 University? 20 there any requirement that funds raised for Yeshiva
21 A. Not that I'm aware of. 21 University must come from Jewish-affiliated
22 Q. Does Yeshiva University receive -- 22 sources?
23 withdrawn. Let's start somewhere else. What's 23 A. We're a Jewish university. We're
24 the largest source of revenue to Yeshiva 24 unabashedly Jewish. People who'd want to give
25 University? 25 money to us would most probably be Jewish, so I'm
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2 not sure. 2 non-Jewish source, does it?
3 Q. Is there a requirement that the funds 3 A. Idon't know.
4 that Yeshiva raises come from Jewish-affiliated 4 Q. Are you aware as you sit here today of
5 sources? 5 whether Yeshiva University tracks whether the funds
6 A. You're asking if we would reject money 6 that it receives come from a Jewish or non-Jewish
7 from someone who's not Jewish who gave a donation 7 origin?
8 to Yeshiva? 8 A. I'm assuming there is an excel sheet
9 Q. I'm not just talking about individuals. 9 somewhere of every single donation, whether it's a
10 I'm talking about any funds. I'm saying is there 10 dollar to $100 million. So I don't know. You
11 any requirement that, when Yeshiva University 11 could sort excel sheets and do lots of things. I'm
12 brings in revenue, that that revenue must come from 12 not sure.
13 a Jewish-affiliated source? 13 Q. Of course, there's many excel sheets in
14 A. Only? 14 the world, and my question is a little bit more
15 Q. Correct. 15 limited. Does Yeshiva University track whether the
16 A. Idon't think so. 16 funds that it receives come from a Jewish or
17 Q. Yeshiva University receives money from 17 non-Jewish origin?
18 federal, state and city government, for example, 18 MR. BAXTER: Asked and answered.
19 correct? 19 Go ahead.
20 A. Correct. 20 A. Idon't know, but -- I don't know.
21 Q. And Yeshiva University receives money 21 Q. Is Yeshiva University controlled by a
22 from private foundations, is that correct? 22 religious entity?
23 A. Yeah. Iassume so. 23 MR. BAXTER: Objection to the extent it
24 Q. And Yeshiva doesn't track whether the 24 calls for a legal conclusion.
25 source of its funds come from a Jewish or 25 But go ahead.
Page 59 Page 60
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2 A. Can you explain control. 2 A. Okay.
3 Q. Well, is there a religious entity that 3 Q. Do you think is there a religious entity
4 makes decisions, final decisions, about the 4 that influences Yeshiva University, and if so,
5 operation of Yeshiva University? 5 which one is it?
6 A. There are -- there is religious 6 A. Okay. So influence is I think a very
7 guidance. There is religious guidance. Of 7 good way to describe the decision-making. The
8 course. Yeah. The Yeshiva part of Yeshiva 8 decisions that are made by the university, again
9 University is a very, very vibrant part of the 9 every university is making millions of decisions
10 university and that is definitely going to lead any 10 every day, but every decision that Yeshiva
11 decision made by the university. 11 University makes is in the context of a Yeshiva
12 Q. So, just to go back to your question 12 University. Yeshiva has an undergraduate program
13 about when I asked is there -- is Yeshiva 13 of a dual program. Yeshiva that sits on the same
14 University controlled by a religious entity. 14 campus as Rabbi Isaac Elchanan Theological
15 So, when I say control, I mean is there 15 Seminary. All of our campuses have kosher food.
16 a religious entity that has the final 16 All of those things are taken into account when you
17 decision-making authority about how the university 17 ask about religion in terms of decision.
18 operates? 18 So someone wouldn't just make a decision
19 MR. BAXTER: Obijection to form. 19 over to put non-kosher food in the vending machine.
20 Go ahead. 20 Right? So why is that there? Because we have a
21 A. Okay. So you wouldn't use the word 21 long history and tradition of how Yeshiva
22 "influence"? You want to use the word "control"? 22 University operates, and the Roshei Yeshiva are
23 Q. Well, I can ask you both questions. 23 very much connected to guiding the university's
24 I'll ask you influence first, and then I will ask 24 religious and spiritual direction, and, more than
25 you control. 25 that guiding, holding onto their tradition of the
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2 university, and they are very large influencers on 2 at the Yeshiva.
3 campus. Many of them have hundreds of students. 3 Q. Meaning at RIETS?
4 Obviously a student wouldn't make a 4 A. Both, meaning Roshei Yeshiva are
5 decision that would create a lot of stir amongst 5 integrated into both the Rabbi Isaac Elchanan
6 students. That's not something a university would 6 Theological Seminary and the undergrad of Torah
7 like to do. 7 studies. I oversee Roshei Yeshiva. The Dean of
8 So they're very heavily influencers on 8 RIETS also oversees Roshei Yeshiva. We have
9 campus for our students. So, in other words, I'm 9 classes that the Roshei High Yeshiva teach and
10 trying to answer your question. 10 sitting next to each other is undergraduate and
11 Q. I appreciate that. I just want to stop 11 graduate students. In the Stone Beit Midrash, we
12 for you one second, because I want to make sure I 12 have graduates and undergraduate students. They
13 understand the phrase that you're using. So the 13 don't really separate the two.
14 Roshei Yeshiva, R-0-s-h-e-i, Yeshiva? 14 Q. Who is their employer?
15 A. Yes. 15 MR. BAXTER: Objection to form.
16 Q. Are those the senior rabbis at RIETS? 16 Q. Who is the employer of the Roshei
17 A. We have about 20 Roshei Yeshiva. 17 Yeshiva?
18 There's no single -- the last Rosh High Yeshiva was 18 A. I have some on my faculty. Yeshiva
19 Rabbi Lamm. We don't have a Rosh High Yeshiva. 19 University is the employer of some of the Roshei
20 So it's more of a conglomerate of the 20 Yeshiva, and some of them it's RIETS.
21 senior Rosh Yeshiva, but there are junior Roshei 21 Q. So there's some employed by Yeshiva
22 Yeshiva as well, and they also have influence. 22 University, and there's some employed by RIETS?
23 Q. Okay, but what that phrase means is a 23 A. Yes.
24 group of -- 24 Q. Okay. So, with respect to the question
25 A. Leading Torah scholars, faculty members 25 of a religious entity that influences Yeshiva
Page 63 Page 64
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2 University, for purposes of this deposition, you've 2 that you can identify?
3 described the influence of the Roshei Yeshiva on 3 A. So the way control works is through
4 the university. 4 influence, right? That's just the reality. The
5 A. Um-hum. 5 reality is the control works through influence,
6 Q. Now I want to ask you about control of 6 meaning let's just say the head of the PR
7 the university's decision-making. 7 department, Mr. Doron Stern, let's say he would
8 Is there a religious entity or 8 want to run an ad that is antithetical to Torah and
9 individual who controls the university's 9 Torah values.
10 decision-making? 10 Could he do that? He could. Would he
11 MR. BAXTER: Objection to the extent it 11 get all -- would all the Roshei Yeshiva call him
12 calls for a legal conclusion. 12 the next day and say how could you have done that,
13 Go ahead. 13 and they'll be on his throat and say you're not
14 A. Right, so -- 14 representing us, you're not representing the
15 Q. Well, this was a distinction that you 15 university? Yes.
16 offered, right, influence versus control. 16 Therefore, will he not do it? Yes.
17 A. Yeah. Right. 17 Do they control him? It depends how you define the
18 Q. And we talked about influence. I'm now 18  word "control." They definitely are very large
19 asking -- 19 influencers on all the decisions.
20 A. So it's easier for me to answer 20 Q. And is the influence of the Roshei
21 influence, because I understand what it means to 21 Yeshiva documented in writing in terms of how that
22 influence a decision. 22 relationship over the corporate entity works?
23 Q. Okay. So control means who has the -- 23 A. This is similar to I think the previous
24 is there a last word on the decisions of the 24 question. The influence is the reality. Yeah.
25 university that is made by any religious entity 25 Q. Okay. We have a long outline, and you
Pages 61 to 64
New York Hudson Court Reporting & Video New Jersey

212-273-9911

1-800-310-1769

732-906-2078

| NDEX NO. 154010/ 2021
RECEI VED NYSCEF: 01/20/2022



NYSCEF DOC. NO. 282

Page 65 Page 66
1 KALINSKY 1 KALINSKY
2 can answer as much and as long as you want, but for 2 MR. BAXTER: We've been going about an
3 some of these questions I think the question of 3 hour and a half.
4 whether something is documented in writing is 4 MS. ROSENFELD: You want to take a
5 really all I'm trying to get at, and the question 5 break? Sure.
6 is, is the influence of the Roshei Yeshiva that you 6 (Recess taken)
7 just described set forth in writing anywhere in 7 BY MS. ROSENFELD:
8 terms of how they -- 8 Q. Did Yeshiva University recently dissolve
9 A. -- exert their control? 9 its Jewish studies department?
10 Q. -- exert control over the corporate 10 A. Idon't have a direct answer to that
11 entity? 11 question. I don't know if the right word is
12 A. Idon't know. Idon't know if there 12 dissolve. That's why I'm -- was delaying my
13 is. The facts are the reality in terms of how the 13 answer. There were some changes made with the
14 university operates. The university operates with 14 Jewish studies department. I don't know if I would
15 an understanding of our values. Our values come 15 define them as dissolve. Maybe the newspaper said
16 from the Torah. Our Torah is taught to us by 16 it, but I don't know if we would characterize that
17 Roshei Yeshiva. Therefore, Rosh Yeshiva have a 17 as dissolving. We still have --
18 great influence on the campus life. 18 Let me answer correctly. We still have
19 Q. But you don't know if there is any 19 the same courses. We have Bible courses in the
20 document that sets forth whether that relationship 20 college. We have Jewish history courses. We have
21 is a matter of governance, is that correct? 21 Talmud courses. We have Jewish philosophy courses.
22 A. Correct. 22 Those all exist.
23 Q. If that did exist, do you think you 23 Q. So at one point Yeshiva University had a
24 would be aware of it? 24 department called the Jewish studies department.
25 A. Probably. Idon't know. 25 Is that correct?
Page 67 Page 68
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2 A. There still exists the Beren Jewish 2 in lieu of the Jewish studies department created a
3 studies department at the Beren campus. That is 3 Bible, Hebrew and Near Eastern studies department?
4 still a functioning department of Jewish studies. 4 A. That sounds correct. Again, I don't
5 You're referring to the Wilf campus in your 5 know exactly the terminology. Do you have
6 question? 6 documentation that would support that?
7 Q. Yes. 7 Q. I'mjust asking you what you know right
8 A. Soldon't--1I actually don't know 8 now.
9 exactly what it constitutes right now. All the 9 A. Idon't know for sure what happened.
10 faculty members are still there. All the courses 10 Q. Did Yeshiva College recently eliminate
11 are still taking place. I think it was some sort 11 in-person Hebrew instruction?
12 of an academic restructuring, but I don't know 12 A. No.
13 exactly. Facts on the ground I don't think the 13 Q. There still is within --
14 students have seen changes. 14 A. This morning there was face-to-face
15 Q. So, in the Yeshiva College Jewish 15 Hebrew instruction.
16 studies department, the Jewish history class was 16 Q. Okay, and can you tell me what does the
17 moved into the history department. Are you aware 17 phrase "academic Jewish studies" means?
18 of that? 18 A. Academic Jewish studies refers to an
19 A. I'm not exactly sure. I deal with the 19 approach to Jewish studies that includes the
20 Torah studies. I have relationships with the 20 traditional approach to study of text, but also
21 college. I do know that the Jewish history courses 21 brings in other academic approaches, literary
22 are still taking place. Whether they come out of 22 approaches that one would find in other subjects
23 the Jewish studies department or the history 23 that would not be considered classical study of the
24 department I'm not exactly sure. 24 text.
25 Q. Are you aware that in -- Yeshiva College 25 Q. Does Yeshiva University offer academic
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2 Jewish studies? 2 identification, as of this date.)
3 A. Of course. Yes. 3 Q. For the record, this is Exhibit 9, and
4 Q. And does Yeshiva University have a core 4 this is selected pages from the Self-Study dated
5 curriculum? 5 March 5, 2012 prepared by Yeshiva University and
6 A. The curriculum is in the hands of the 6 submitted to the Middle States Association of
7 faculty. Curriculums are updated. They change 7 Colleges and Schools. The Bates it contains are
8 from time to time from year to year. I believe 8 YU 02560 through 2589, and YU 02747 through
9 currently for the academic year we have a core 9 YU 02752.
10 curriculum in Yeshiva College. I don't know if Sy 10 A. This is a continuation, or it's a
11 Syms School of Business has a core curriculum. 11 separate document?
12 Q. What is your understanding of the 12 Q. It's a single exhibit.
13 components of the core curriculum for Yeshiva 13 A. Okay.
14 College? 14 Q. So, if you would turn, please, to the
15 A. It's probably clearly stated in the 15 document that has on the bottom of it, on the
16 catalogue and the website, so I'll try to give you 16 bottom right, YU 02749 towards the back of the
17 the best of how I'm trying to reproduce what it 17 exhibit.
18 says there. 18 A. Okay.
19 Q. Well, would you prefer that I give you a 19 Q. My question is whether this list 1 to 8
20 document to refer to? 20 continues on to the next page. Are these still
21 A. Sure. 21 the elements of the general education core
22 Q. Okay. 22 curriculum?
23 (Plaintiffs' Exhibit 9, Document Bates 23 A. Just give me a few minutes. Okay?
24 stamped YU 02560 through 2589 and YU 02747 24 Q. Please take all the time you want.
25 through YU 02752, was so marked for 25 A. Thank you.
Page 71 Page 72
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2 MR. BAXTER: Do you want to restate the 2 2018 Post-Graduation Destination Survey, was
3 question? I don't know if there was a 3 so marked for identification, as of this
4 question pending. 4 date.)
5 Q. My question is whether these are still 5 Q. And Jewish studies is one of more than
6 the elements of the general education core 6 10 or 15 or 20 majors that an undergraduate student
7 curriculum? 7 could choose, is that correct?
8 A. I'm not aware that anything has changed 8 A. Yes. In Yeshiva College, it's one of
9 in the core curriculum since 2012. 9 the majors.
10 Q. If you could please turn back one page 10 Q. So, looking at what I just handed you
11 to 2747. 11 which is marked Exhibit 10, which is a document
12 A. Okay. 12 that is from the Yeshiva University Career Center
13 Q. I'm going to ask you a few questions 13 Class of 2018 Post-Graduation Destination Survey,
14 about the middle paragraph about academic Jewish 14 please turn to the second page. Do you see there
15 studies, but take your time. 15 is a list of majors and concentrations?
16 A. Yeah. Let me catch up here. Should I 16 A. Yes.
17 read the bottom paragraph? 17 Q. Actually the third page, you see that
18 Q. T'll tell you my question, and then you 18 there's a list of majors and concentrations?
19 can go back to the document as you decide is 19 A. Yes.
20 appropriate. 20 Q. And Jewish studies is one of those
21 There is a major at Yeshiva University 21 majors, is that correct?
22 called Jewish studies, correct? 22 A. Yes.
23 A. Correct. 23 Q. So, on the first page of Exhibit 10, it
24 (Plaintiffs' Exhibit 10, Pages from 24 states that there is a post-graduation survey of
25 Yeshiva University Career Center Class of 25 579 undergraduate students. Do you see that?
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2 A. Yeah, I do. 2 Q. So, according to Exhibit 10, there was
3 Q. Are you familiar with this 3 14 students in this class who majored in Jewish
4 post-graduation destination survey? 4 studies who responded to the survey. Is that
5 A. I may have seen it. 5 right?
6 Q. So it says 579 students were surveyed, 6 MR. BAXTER: T'll just have a running
7 and then it gives the breakdown by concentration of 7 objection as to the lack of foundation, but
8 each student. Do you see that? 8 you can answer to the best you know.
9 A. So those numbers equal the 579? 9 A. That's what it looks like from the
10 Q. I believe so. 10 document.
11 MR. BAXTER: I don't think that would 11 Q. Okay. So is this consistent with your
12 add up. 12 understanding that less than 5 percent of students
13 MS. ROSENFELD: Eric, these are majors 13 have an academic major of Jewish studies?
14 concentrations reporting at least ten 14 A. I can't speak to the percentage.
15 instances, and so it's 463 students I think 15 Q. Well, you can set aside the document.
16 is the denominator. 16 Just in your experience as an administrator and
17 MR. BAXTER: Say that one more time. 17 Dean at Yeshiva University, does it sound correct
18 MS. ROSENFELD: Sure. So, for Exhibit 18 to you that approximately 5 percent of students
19 10, if you look on the front, they have 579 19 major in Jewish studies from the different academic
20 surveyed, and then they included results for 20 majors available?
21 463 students, and then this page is a list 21 A. So that wouldn't surprise me.
22 of any major that had at least ten students 22 Q. Yeshiva University has a -- you can set
23 in it. So I don't think we will be able to 23 that aside. Yeshiva University has an
24 get an exact percentage, which is fine for 24 undergraduate dress code, correct?
25 purposes of my question. 25 A. Yes.
Page 75 Page 76
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2 Q. And it does not require students to wear 2 But you can go ahead.
3 yarmulkes, correct? 3 A. I would answer the particular curtness
4 A. The dress code, the current dress code, 4 of this document doesn't exemplify the
5 I do not believe has a particular bullet point 5 institution's desire and expectations for students
6 related to men wearing yarmulkes. 6 in terms of their full dress code.
7 Q. So, in other words, there's nothing in 7 Q. This is the written Yeshiva University
8 the current dress code that addresses yarmulkes. 8 undergraduate dress code, correct?
9 Is that correct? 9 A. This is what it -- I believe that's
10 A. The current dress code does not speak 10 correct. I don't know of another iteration of
11 directly to -- do you have it in front of you? 11 this dress code.
12 That would be helpful. 12 Q. Okay. You can set that aside, please.
13 Q. Sure. 13 Are there any requirements that undergraduate
14 A. I'mtrying to remember exactly what I 14 students at Yeshiva University keep kosher?
15 said there. 15 A. Everything on campus that is served by
16 (Plaintiffs' Exhibit 11, Yeshiva 16  the university is super kosher. Everyone should
17 University Undergraduate Dress Code, was so 17 be able to feel comfortable to eat at the
18 marked for identification, as of this date.) 18 university. Anywhere where there is any public
19 Q. You have Exhibit 11 in front of you, 19 areas are expected to be kosher. We do have
20 Yeshiva University Undergraduate Dress Code. 20  employees on campus. We do not tell employees that
21 Would you agree there's nothing in the Yeshiva 21 they cannot bring any nonkosher item. There needs
22 University undergraduate dress code that requires 22 to be a sensitivity to the campus environment and
23 students to wear yarmulkes? 23 understanding that everything on campus has to be
24 MR. BAXTER: Objection as to the lack of 24 kosher in terms of the majority of those that are
25 foundation. 25 on campus do eat kosher.
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2 Q. Is there any requirement that 2 expected. It's expected is probably a better word
3 undergraduate students at Yeshiva University keep 3 than encourage. It's encouraged and expected that
4 kosher? 4 a student coming to Yeshiva University would be
5 A. The students that come to Yeshiva 5 keeping kosher.
6 University are screened to be part of the 6 Q. Is there a document that sets out that
7 community. So we enforce our policies in terms of 7 expectation for undergraduate students?
8 having an inviting religious environment that 8 MR. BAXTER: Asked and answered.
9 encourages students to eat kosher. That is 9 But go ahead.
10 definitely what we would want them to do, but we do 10 MS. ROSENFELD: I didn't ask that, and I
11 not force our students in a certain -- in terms of 11 certainly didn't get an answer to it.
12 what they would be eating or not. 12 A. The kosher aspect of a campus is run
13 Q. Is there any written requirement that 13 through how our religious comport and our religious
14 says that students must keep kosher? 14 expectations are for students in terms of how
15 A. Students need to keep kosher when 15 everything that is served is kosher on campus.
16 they're in the public dining areas. There are 16 That's how the rule is expected and is laid out in
17 signs. There is signage if you're walking into a 17 terms of the university.
18 dining room, before walking into any of the food 18 Q. So there is not a written document that
19 courts I believe on both campuses, only kosher food 19 sets out the expectation for undergraduate students
20 can be brought in, and we encourage all of our 20 about keeping kosher?
21 students to keep kosher at all times. That is our 21 A. TIdon't know if there's a document.
22 policy. 22 Again, what I do know is, in terms of recruitment,
23 Q. So it's encouraged, but it's not 23 we would talk to students, hey, if you're coming to
24 required. Is that correct? 24 Yeshiva, remember, this is a kosher campus. We
25 A. Even more than encouraged. It's 25 keep shabbat on campus. We're expecting you to be
Page 79 Page 80
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2 part of this environment. We want you to grow in 2 the expectations for undergraduates?
3 your religiosity on campus. That's where it would 3 A. No.
4 be explained I think to a student in terms of the 4 Q. What about religious services? Are
5 interview process that you know when you're coming 5 graduate students expected to attend religious
6 here we're assuming you are going to be keeping 6 services?
7 kosher. 7 A. Our graduate schools are very different.
8 Q. And are those messages as part of the 8 If they were in the Rabbi -- yes, even going back
9 recruitment to undergraduate students in writing 9 on your previous question, I should probably
10 anywhere? 10 restate. If there was a student in the Rabbi Isaac
11 A. Idon't know. 11 Elchanan Theological Seminary, I think we would
12 Q. What about graduate students? Are 12 expect them to keep kosher. I don't know for
13 graduate students required or expected to keep 13 sure, but perhaps even in the Azireli School of
14 kosher? 14 Jewish Education in the Bernard Revel School of
15 A. Our graduate students are a little bit 15 Judaic Studies I think those expectations would be
16 different in nature. There are students that don't 16 different than someone who was in the Ferkauf
17 keep kosher in the graduate schools. We would -- 17 Graduate School in terms of what they're studying
18 most -- none of them -- not none of them I 18 and the environment that they're in. Each school
19 shouldn't say. Most of them don't live on campus, 19 has a little bit different environment.
20 but, if they would be walking into campus or they 20 Q. Okay. Are there any written
21 would be eating in a food court or whatever it is, 21 requirements that you are aware of that Yeshiva
22 they would -- it would be expected that they would 22 University promulgates for graduate students about
23 be eating kosher there. 23 religious observance?
24 Q. But are graduate students expected to 24 A. The observance is done through the
25 keep kosher in the same way that you just described 25 environment and the sensitivity for the
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2 environment. I don't know. I'm not sure if every 2 necessarily, but, again, if they're in the
3 single document that every single graduate school 3 cafeteria, if they're in a public space, if they
4 would be sending out. I don't know. 4 were meeting with a student, we would expect them
5 Q. Well, are you aware of any documents 5 to be eating kosher and definitely to be sensitive.
6 from any graduate school of Yeshiva University that 6 The faculty and the staff should all be
7 address requirements or expectations for their 7 understanding and sensitive and aware of -- the
8 students to attend religious services other than 8 human resource department has -- they do have
9 RIETS, the affiliate? 9 resources about what kashrut is, what Shabbos is.
10 A. Idon't know if RIETS has a document. 10 They have information about that for faculty and
11 That's not how it works. 11 staff, what is a shared kitchenette, how that's
12 Q. Okay. That's my question. Are you 12 supposed to be understood, the sensitivity for
13 aware of any documents from any graduate school 13 those.
14 that conveys the requirements? 14 Q. We were, before we took a short break,
15 A. I believe the expectations are on the 15 you were testifying about the Roshei Yeshiva.
16 way in when we express to our students what the 16 A. Um-hum.
17 school is about. Once they're in, I don't think 17 Q. Are any of the Roshei Yeshiva members of
18 there is a -- I'm not aware that there is a 18 the board of trustees?
19 further, oh, you're in the Ferkauf Graduate School. 19 A. Not that I'm aware of. Members of the
20 Make sure you are eating kosher in your dormitory 20 Roshei Yeshiva. In the past, I would probably say
21 room. 21 that Rabbi Lamm was a Roshei Yeshiva, and he was a
22 Q. Does Yeshiva University require its 22 member of the board of trustees. I think that
23 faculty to keep kosher? 23 would be correct.
24 A. Not all of the faculty is Jewish. So 24 Q. Any members of the board of trustees
25 we wouldn't expect them to be in kosher 25 today that are also Roshei Yeshiva?
Page 83 Page 84
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2 A. With that title, I don't know. 2 A. The university has a career center. I
3 (Plaintiffs' Exhibit 12, List of current 3 don't know if Yeshiva College has their own career
4 board of trustees from Yeshiva University 4 center. Maybe they have specific guidance
5 website, was so marked for identification, 5 counselors in the career center that focus on
6 as of this date.) 6 Yeshiva College students and graduates, but I don't
7 Q. So we handed you what has been marked as 7 think the entity is called Yeshiva College Career
8 Exhibit 12. 8 Center.
9 A. Okay. 9 Q. Do you know how many people, how many
10 Q. Which is a list of the current board of 10 full-time staff members the career center has?
11 trustees from the Yeshiva University website. Are 11 A. It'sgrowing. They just got an
12 any of the current board of trustees members Roshei 12 endowment for money, and they just hired like five
13 Yeshiva? 13 people this year, so I would only know if you went
14 A. Give me a second, please. This was 14 to the website the exact number.
15 just updated. I think there was some voting that 15 Q. You don't have any general sense of the
16 went on recently. None of these names are 16 baseline number of people who work there?
17 employed as a Rosh High Yeshiva. 17 A. Ten.
18 Q. You can set that aside. Thank you. Is 18 Q. And is one of the purposes of the career
19 there a dress code in the graduate schools? 19 center to connect students to prospective
20 A. Idon't know. There's definitely an 20 employers?
21 understanding of being sensitive to the campus and 21 A. Sure.
22 to the classmates and the environment. That I 22 Q. Do employers come to campus to recruit
23 would assume for sure is the case. 23 students ever?
24 Q. So does Yeshiva College have a career 24 A. Pre-COVID, definitely. We have nights
25 center? 25 for accountants. We've seen other corporate
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2 entities come to campus. 2 themselves.
3 Q. So we're going to go to topic 2, which 3 If you remember, you can answer.
4 is "The evolution of the Yeshiva University's 4 A. Idon't know if I can remember offhand
5 corporate status over time." 5 to all the facets of the question.
6 A.  Um-hum. 6 Q. Okay. T'll break it down a bit. There
7 Q. And so we looked at the Yeshiva 7 came a time when Yeshiva University separated
8 University amendment to its charter from 1967, 8 formally from RIETS, and RIETS became an affiliate
9 correct? That was Exhibit -- 9 of the university. Would you agree?
10 A. 8. 10 A. Yes.
11 Q. 8, and Yeshiva then amended its charter 11 Q. And that occurred in 1967? Are you
12 again in 1969. Are you aware of that? 12 aware of that?
13 MR. BAXTER: Objection to the lack of 13 MR. BAXTER: Objection as to the lack of
14 foundation. 14 foundation.
15 A. If you had documentation, it would help 15 But you can answer if you know.
16 refresh. There have been many amendments, so hard 16 A. If you can point me to the line, that
17 to know which one was the '69. 17 would be helpful.
18 Q. Sure. So the 1967 amendment that we 18 Q. Okay. If you go to the typewritten
19 looked at, would you agree that that was the 19 document, which is the second page of Exhibit 8.
20 amendment that separated RIETS from Yeshiva 20 A. Okay. Yes.
21 University and created RIETS as an affiliate and 21 Q. Just so you know, if you look at the
22 removed the seminary-related degrees from Yeshiva 22 first page of Exhibit 8, you can see it says on the
23 University and put them in the RIETS affiliate? 23 bottom right-hand corner "adopted December 15,
24 MR. BAXTER: Objection as to the lack of 24 1967."
25 foundation. The documents speak for 25 Do you see that?
Page 87 Page 88
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2 A. Ido see that. 2 A. Again, I would like to see the document,
3 Q. And then, if you flip to the next page, 3 but there were some degrees that, because of the
4 it says, "adopted December 15, 1967." 4 nature of the curriculum and those degrees, that
5 A. Idon't have that. 5 they were being taught in the seminary, and they
6 MR. BAXTER: I'm not sure we have the 6 weren't being taught in the university part.
7 same pages. 7 Q. What's your understanding of why Yeshiva
8 A. This is my second page. Oh. There's 8 University separated legally in this manner that we
9 another page. 9 just discussed from RIETS in 1967?
10 Q. Right. Itis all double-sided. 10 MR. BAXTER: Objection to the extent it
11 MR. BAXTER: We don't have -- our 11 mischaracterizes the evidence. I don't
12 Exhibit 8 is not the same. 12 think we have the dates right and to the
13 THE WITNESS: Yes. Correct. 13 extent it calls for a legal conclusion.
14 MR. BAXTER: I have pages 1 and 2. 14 But you go ahead and answer.
15 MS. SMITH: I have 5 and 6. 15 A. I'm not sure.
16 Q. We'll keep on while Max is doing that. 16 Q. You don't know?
17 Are you aware just without looking at documents 17 A. I'm not sure.
18 that there came a time when there was a legal 18 Q. So one of our topics today is the
19 separation between Yeshiva University and RIETS? 19 evolution of Yeshiva University's corporate status
20 A. Yes. 20 over time from a membership corporation to an
21 Q. Okay, and are you aware without looking 21 educational corporation to a "religious
22 at documents generally that as part of that 22 corporation."
23 separation the divinity degrees were awarded by 23 Are you able to explain as part of that
24 RIETS, and the remaining degrees were awarded by 24 your understanding of why the seminary portion of
25 Yeshiva University? Is that your understanding? 25 Yeshiva University was made into an affiliate of
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2 the university at a certain point? 2 MR. BAXTER: And he says he doesn't know
3 A. That component of that sentence, I'm not 3 why. The topic is about the evolution.
4 sure. We can talk about evolution. We can talk 4 He's testified he knows the dates when it
5 about religious corporation. 5 changed. He may not know the reasons why.
6 Q. Well, my question is more specific. 6 MS. ROSENFELD: Okay. That's the only
7 It's really why did Yeshiva University create RIETS 7 thing we're here to discuss. So, if he
8 as a separate affiliate? 8 doesn't know that, that's going to be
9 MR. BAXTER: Same objection. 9 difficult.
10 Q. Can you answer that? 10 Q. But do you know why Yeshiva University
11 A. Idon't know. Idon'tknow. That 11 evolved from a membership corporation to an
12 decision was made many decades ago. 12 educational corporation?
13 Q. You're aware that Yeshiva University 13 A. I think that was a legal decision. I
14 amended its charter from being a membership 14 don't know. Which year is that are you referring
15 corporation to an educational corporation, correct? 15 to? You want to go back to this and hold off on
16 A. Yes. 16 what you're asking right now?
17 Q. And do you know why that decision was 17 Q. There's no pending question for you
18 made? 18 right now.
19 MR. BAXTER: Same objections. 19 A. Okay. I'm going to run to the restroom
20 MS. ROSENFELD: This is the core topic 20 for about 60 seconds if that's okay.
21 of the notice, Eric. I'm not sure what the 21 MS. ROSENFELD: Sure. That's fine.
22 objection is. I'm asking him why Yeshiva's 22 MR. BAXTER: Off the record.
23 corporate status evolved from being a 23 (Recess taken)
24 membership corporation to an educational 24 BY MS. ROSENFELD:
25 corporation. 25 Q. So the question that I was asking was
Page 91 Page 92
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2 why Yeshiva University evolved from being a 2 record, this appears to be the typed out
3 membership corporation to an educational 3 version of the original document, but we
4 corporation, and I believe you said before we took 4 haven't had a chance to compare word for
5 a break that you think it was a legal decision. 5 word, but we will, we understand the
6 Do you have any other information about why that 6 premises under which you operate.
7 change was made? 7 Q. Sure, and, just for the record, PL
8 MR. BAXTER: I instruct the witness not 8 000010 through 15 are documents that we obtained
9 to speculate. 9 via subpoena from the New York State Education
10 If you've talked to someone or gained 10 department and previously produced to defendants
11 knowledge or if you have personal knowledge 11 with these Bates stamp marks, and it is our
12 other than talking to your attorneys, you 12 understanding that PL 10 to 15 represent the
13 may answer the question. 13 typed-out version of the charter that is page 1 of
14 A. No. Idon't know. I don't know the 14 Exhibit 8.
15 difference between membership to an education -- I 15 So, with respect to page 10 of this
16 know what an education corporation is. That we 16 Exhibit 8, paragraph 1 says, "This corporation
17 are. It would make sense for a university to be an 17 incorporated as the Rabbi Isaac Elchanan
18 educational corporation. 18 Theological Seminary Association under the
19 Q. Okay. So let's look at this 1967 19 membership corporation law of the State of New York
20 document, which is Exhibit 8, which is the charter 20 on March 20, 1897, the name of which was
21 amendment. 21 subsequently changed by the Regents of the
22 So just to direct your attention, 22 University of the State of New York to Yeshiva
23 please, first to the page that is marked PL 000010. 23 University is hereby continued as an educational
24 A. Yeah. 24 corporation under the education law of the State of
25 MR. BAXTER: Let me just note for the 25 New York and with all of its previous powers and
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2 privileges as herein restated or modified." 2 MS. ROSENFELD: Well, I'm not asking you
3 Do you see that? 3 any question about it, but you're welcome to
4 A. Yes. 4 read it.
5 Q. Sois it correct that Yeshiva University 5 Q. And then it also describes in paragraph
6 changed its corporate status from a membership 6 10 which degrees that Yeshiva University is now
7 corporation to an educational corporation under the 7 authorized to confer. Do you see that?
8 education law in 1967? 8 A. Give me a few seconds here. I'm sorry.
9 MR. BAXTER: Objection to the extent it 9 Am I answering a question?
10 calls for a legal conclusion, and the 10 Q. Yeah. The question is just do you see
11 document speaks for itself. 11 where this document says that under the amended
12 But you can answer. 12 charter, Yeshiva University is now authorized to
13 A. Yes. Correct. We continued as an 13 confer the degrees that are listed in the document?
14 educational corporation, so we had a status. That 14 A. Right. Including Yeshiva University
15 status continued to the educational corporation. 15 will be conferring a degree of doctor of divinity,
16 Q. Okay, and if you go to paragraph 9, 16 of religious education, a master of religious
17 please, which is on page 12, it says that "Yeshiva 17 education, those degrees as part of Yeshiva
18 University is and continues to be organized and 18 University.
19 operated exclusively for educational purposes" as 19 Q. Right. Do you see that?
20 the first phrase of that sentence. Do you see 20 A. Ido see that.
21 that? 21 (Plaintiffs' Exhibit 13, Petition dated
22 A. Ido. 22 October 9, 1969 of Yeshiva University to
23 MR. BAXTER: Go ahead and read the whole 23 amend charter, was so marked for
24 paragraph. 24 identification, as of this date.)
25 THE WITNESS: Yeah. 25 Q. What we've marked as Exhibit 13 if you
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2 go to the very last page, please. 2 So this document 1969 comes after the
3 A. Can you just -- what am I looking at? 3 1967 document that we just looked at that created
4 Q. I'm orienting you to that by starting at 4 Yeshiva University as an educational corporation.
5 the last page to give you the date. 5 I'm just orienting you. There's no question.
6 A. Great. 6 A. Thank you.
7 Q. So this document is signed by Samuel 7 Q. So let's read, if you turn to the second
8 Belkin. Is he the former president of Yeshiva 8 page, please, you will see the paragraph that says
9 University? 9 "Third."
10 A. Yes, he was. 10 A. Um-hum.
11 Q. That document is dated October 9, 1969. 11 Q. So this is Third, Fourth and Fifth.
12 Do you see that? 12 A. Idon't know what Third said.
13 A. Yes. 13 Q. So--
14 Q. Okay, and if you can go back to the 14 A. That's what I'm trying to read. I'm
15 first page, so this is a petition of Yeshiva 15 not sure.
16 University to amend its charter, and you'll see 16 Q. You can read the whole document. T'll
17 that it refers to Exhibit 12 that we just looked 17 summarize for you as you're reading it, just to
18 at, the 1967 charter amendment? 18 orient you that 3, 4 and 5 are explaining what
19 MR. BAXTER: Where is that? 19 degrees the university is authorized to confer, and
20 MS. ROSENFELD: Paragraph second. 20 then at the Sixth paragraph it says, "That your
21 Q. It says, "That annexed hereto and marked 21 petitioner does show that it wishes in addition to
22 Exhibit A is a copy of the amended and restated 22 the foregoing, to amend the said Certificate of
23 certificate of incorporation of said corporation, 23 Incorporation by eliminating therefrom the
24 which was duly granted on December 15, 1967 by the 24 degrees," and then it lists certain degrees. Do
25 Board of Regents." 25 you see that?
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2 A. Um-hum. Yes. 2 Q. You know, it's a funny device, but I
3 Q. So was the ability to confer the degrees 3 can't answer your question, so, if you could just
4 listed in this paragraph eliminated from Yeshiva 4 read the document, and if you want to take a break
5 University's charter in 1969? 5 and talk to your attorney about it, I don't mind,
6 MR. BAXTER: Objection to the extent it 6 but I can't really explain the document to you in
7 calls for a legal conclusion, and the 7 that way.
8 document speaks for itself. 8 A. Okay.
9 You can answer if you know. 9 Q. And, actually, if you can just please
10 A. I'm catching up, but that seems to be 10 read to the end of the top line of page 6, please.
11 what number Sixth says. 11 It ends with the words "higher education."
12 Q. Okay. Do you see then Seventh says 12 Have you had a chance to read those two
13 "That your petitioner desires to effectuate the 13 pages?
14 foregoing amendment to its charter consistent with 14 A. Yes, Idid.
15 its present corporate organization and operations. 15 Q. Sois it correct that in 1969 the
16 In its petition dated November 6, 1967 to the Board 16 ordination and other degrees related to Hebrew
17 of Regents to amend and restate its charter as an 17 literature and religious education degrees were
18 educational corporation," and then actually, Rabbi 18 eliminated from Yeshiva University's charter and
19 Dr. Kalinsky, if you can just read pages 4 and 5 to 19 moved to the separate charter of RIETS?
20 yourself and let me know when you've had a chance. 20 MR. BAXTER: Objection to lack of
21 A. Can I ask a question on page 3? 21 foundation and calls for a legal conclusion.
22 Q. Sure. 22 The document speaks for itself.
23 A. Are we saying that these were eliminated 23 But if you know, you can answer.
24 and placed elsewhere, or they were completely 24 A. I believe that's what it says.
25 eliminated? 25 Q. And do you know why the ordination and
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2 Hebrew literature and religious education degrees 2 believe of obtaining an English translation of
3 were eliminated from Yeshiva's charter and moved to 3 that. Sometimes a student wants to show that he
4 RIETS in 1969? 4 has another degree, he's ordained, and not everyone
5 MR. BAXTER: Objection, and I counsel 5 is able to read the Hebrew ordination.
6 the witness not to speculate or to speak on 6 Q. And that degree is awarded by RIETS,
7 anything you may have learned from counsel, 7 correct?
8 but, if you have personal knowledge or have 8 A. RIETS ordains its students. We had 150
9 spoken to anyone else at Yeshiva University 9 students ordained a few weeks ago.
10 other than your counsel, you can testify to 10 Q. Congratulations, and so in this document
11 that knowledge. 11 where the separation of the ordination degrees
12 A. Idon't know. 12 occurred in 1969, that's consistent with how the
13 Q. Today, RIETS issues -- RIETS has the 13 university operates today in the sense that Yeshiva
14 authority to ordain rabbis, is that correct? 14 University does not issue the semikha. It comes
15 A. Yes. 15 from RIETS. Is that correct?
16 Q. And the ordination degree is called 16 A. The semikha ordination is issued by the
17 what? 17 Rabbi Isaac Elchanan Theological Seminary. I
18 A. Semikha. S-e-m-i-k-h-a would be one way 18 believe that these --
19 of spelling it. 19 MR. BAXTER: I don't think there's a
20 Q. Thank you. Is that the title of the 20 pending question.
21 certificate of ordination that one gets to become a 21 THE WITNESS: Okay. Fine.
22 Rabbi? 22 Q. Okay, and it also -- this document
23 A. When one becomes a Rabbi from RIETS, 23 states that the changes described in the document
24 you're awarded the Hebrew documents. It's called 24 are to clarify the corporate status of the
25 semikha. It's all in Hebrew. There is a way I 25 university as a nondenominational institution of
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2 higher education. Do you see that? 2 for the record. He can answer the
3 That's on the last two sentences of page 3 question.
4 5 and the first of page 6? 4 A. Okay. Canyou --
5 A. Iseethat. Yes. 5 Q. Is Yeshiva University a
6 Q. Okay. Is Yeshiva University a 6 non-denominational institution of higher education?
7 nondenominational institution of higher education? 7 A. Yeshiva University is a religious
8 MR. BAXTER: Objection to the extent it 8 institution. It's incorporated under the
9 calls for a legal conclusion. 9 education law. That is how we view ourselves as a
10 But you can answer the question. 10 corporation, a religious corporation incorporated
11 MS. ROSENFELD: Eric, I don't think 11 as an education corporation, and that's what it
12 that's a proper objection in this deposition 12 was.
13 where the topic is the evolution of Yeshiva 13 If you want to just review some of what
14 University's corporate status over time from 14 we've read here in the last ten minutes or half
15 a membership corporation to an educational 15 hour, we started as incorporated as a Yeshiva.
16 corporation to a religious corporation. 16 If you want, the evolution was starting
17 If this was a lay or a fact witness, I 17 as Rabbi Isaac Elchanan Theological Seminary, which
18 understand your objection, but the 18 was obviously a religious institution, and it
19 university has designated this witness to 19 evolved into Yeshiva University, maintaining,
20 testify about its corporate status. 20 continuing, I think the document says, the
21 So the objection that it's a legal 21 religious institution status continuing as an
22 conclusion is not a proper objection for 22 educational institution, and that's who we are
23 this corporate witness about corporate 23 today.
24 status questions. 24 Q. Is Yeshiva University a
25 MR. BAXTER: I'm stating my objections 25 non-denominational institution?
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2 MR. BAXTER: Same objection. 2 incorporated under the education corporation, and
3 Go ahead. 3 the charter speaks for itself in terms of our
4 A. That's what the document says. 4 denomination.
5 Q. Well, I'm not asking about the document. 5 Q. That doesn't answer my question, because
6 You can set it aside, please. 6 I understand what you're saying affirmatively that
7 In your designation as the corporate 7 you are, but I'm asking about a different facet of
8 representative of Yeshiva University, is Yeshiva 8 the university's organization.
9 University a non-denominational institution? 9 I'm asking you whether the university is
10 A. We do not perform any illegal 10 a non-denominational institution?
11 discrimination. 11 MR. BAXTER: Objection as to form. I
12 Q. I'msorry. You don't perform any 12 think the witness didn't understand what you
13 illegal? 13 mean by non-denominational perhaps.
14 A. Any illegal discrimination. So -- 14 MS. ROSENFELD: Well, he said that he
15 Q. Are you saying illegal or legal? 15 does understand what non-denominational
16 A. Illegal discrimination. 16 means.
17 Q. Do you know what the term 17 A. If you could spell it out, that would be
18 "non-denominational" means? 18 helpful for me.
19 A. Tthink so. 19 Q. So, just to clarify, sitting here today
20 Q. Okay. So consistent with this charter 20  as the representative of Yeshiva University, you
21 document that says that the university is a 21 are not able to answer whether Yeshiva is a
22 non-denominational institution, can you answer 22 non-denominational institution or not, absent me
23 either yes or no whether Yeshiva University is a 23 providing you with a definition of that word? Is
24 non-denominational institution? 24 that correct?
25 A. We're a religious institution. We are 25 A. I'm trying to understand the question
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2 better to be able to answer the question. 2 A. Yes.
3 Q. So the definition in the dictionary of 3 Q. When did you see this document?
4 Merriam-Webster of non-denominational is "not 4 A. This week.
5 restricted to a denomination." 5 Q. In 2018 Yeshiva University filed a
6 MR. BAXTER: You can go ahead and answer 6 request for registration exemption for charitable
7 as best as you know how to answer that 7 organizations with the New York State Office of the
8 question. 8 Attorney General according to this document. Is
9 Q. So the question again is, looking at 9 that correct?
10 Exhibit 13, which is a petition related to the 10 MR. BAXTER: Objection, based on it
11 charter signed by Samuel Belkin affirming that the 11 calls for a legal conclusion, lack of
12 university is a non-denominational institution of 12 foundation.
13 higher education, is Yeshiva University today a 13 Go ahead.
14 non-denominational institution? 14 A. That seems to be what the document says.
15 A. T would say that this is true. 15 Q. And Yeshiva University in this document
16 Q. Okay. Let's look at Exhibit 11. 16 represented to the New York State Attorney General
17 Actually, you don't have Exhibit 11 yet. I will 17 that it was exempt as an educational institution by
18 give it to you. 18 checking box 6 and box 7 on page 2. Do you see
19 (Plaintiffs' Exhibit 14, Schedule E, was 19 that?
20 so marked for identification, as of this 20 A. Yes.
21 date.) 21 Q. Why did Yeshiva University decide to
22 Q. Have you seen this document before 22 represent itself this way to the New York State
23 that's Exhibit 14? 23 Attorney General's Office?
24 A. Schedule E? 24 MR. BAXTER: Objection.
25 Q. Correct. 25 You can answer that question if you know
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1 KALINSKY 1 KALINSKY
2 from your personal knowledge or having 2 institution. We didn't have to provide any
3 spoken to people at the university other 3 additional documentation. Any others in the top
4 than your counsel. 4 field require additional documentation that may not
5 A. Okay. Can I take a look at the top 5 have been easily accessible or had. So we checked
6 paragraph just so I can familiarize what the 6 box number 6.
7 instructions were so that we understood that when 7 Q. So, if you look at number 5, it says --
8 we were filling it out. 8 there's an option in box 5, right?
9 Q. Please take all the time you want with 9 A. Yes.
10 any document. 10 Q. So your point is that you would have had
11 A. Okay. 11 to submit additional documents in order to be able
12 Q. So the question was why did Yeshiva 12 to check box 5 that may not have been easily
13 University decide to represent itself this way to 13 accessible?
14 the New York State Attorney General's Office? 14 A. Orhad. Let's see what it says in
15 MR. BAXTER: The same advice, but go 15 number 5. Can I read it again?
16 ahead and answer. 16 Q. Yes. Iwill ask you the question. So
17 A. Yeah. Again, it's unclear to say 100 -- 17 is there a copy of a listing of an official -- in
18 well, just back it up. It is true that we checked 18 an official denominational directory of Yeshiva
19 the box which is true, number 1. Number 2, I was 19 University?
20 reading again the instructions, "an exemption 20 MR. BAXTER: Are you pointing to
21 request that is not accompanied by all required 21 something in the document?
22 documentation as listed below will not be 22 Q. Yes. Do you see that in box 5 in the
23 considered." On the right side, "Required 23 second column, the top bullet point?
24 additional documentation," there's none for number 24 A. "Attach a copy of listing in official
25 6. Number 6 is correct. We are an educational 25 denominational directory." Yeah. I don't know.
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2 Q. You don't know if Yeshiva University 2 have provided those?
3 could produce that? 3 A. Idon't think so.
4 A. Correct. 4 Q. Okay, and then, if you go to page --
5 Q. Okay, and then it says, if you are an 5 well, actually let's go back to paragraph 5,
6 organization "operated, supervised or controlled by 6 please.
7 or in connection with another organization that is 7 A. Um-hum.
8 exempt from registration as religious, attach a 8 Q. Yeshiva University is not incorporated
9 description of the relationship between your 9 under the religious corporation law, correct?
10 organization and that other organization." 10 A. Yeshiva University is a religious
11 Is it your testimony that that is 11 corporation incorporated under education law.
12 something that wasn't easily accessible or 12 Q. Just please listen to my question. Is
13 something that Yeshiva couldn't provide? 13 Yeshiva University incorporated legally under the
14 A. I think it would be difficult to provide 14 New York religious corporation law?
15 a documentation showing that there is control. 15 MR. BAXTER: Objection to the extent it
16 Q. Okay. What about a copy of a letter 16 calls for a legal conclusion.
17 from the Charities Bureau confirming the religious 17 Q. It's a yes or no question.
18 exemption of that other organization? 18 A. We are not incorporated under the
19 Is that something that was not easily 19 religious corporation law. Correct.
20 accessible to Yeshiva or something that it didn't 20 Q. Okay. Now let's go to the second page,
21 possess? 21 please. Actually it's the same, so we don't need
22 A. I think both could be correct. 22 to go through that again.
23 Q. Okay, and what about the other 23 So, just to make sure I understand your
24 organization's bylaws, certificate of 24 testimony, Rabbi Dr. Kalinsky, the reason that you
25 incorporation, et cetera? Could Yeshiva University 25 believe Yeshiva University checked the box that it
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2 did on this form is because, to check the other 2 Q. He's the author of the cover letter on
3 boxes, Yeshiva University would have been required 3 the first page of Exhibit 14. Who did you speak
4 to provide documentation that it either didn't have 4 with?
5 or was not accessible to it? 5 A. I spoke with --
6 A. The answer to the question is this 6 MR. BAXTER: You can say other than your
7 document is a tax exemption form. It's not 7 counsel who you spoke to.
8 defining us as an institution. So we're a 8 A. Yeah. I spoke with Alan Kluger.
9 religious corporation. So, in order to check box 9 Q. Did Alan Kluger prepare this form?
10 number 5, we would have had to have had additional 10 A. I believe so.
11 documents, which it either would have or would not 11 Q. And Alan Kluger, what did Alan Kluger
12 have been able to provide them. 12 tell you about why he couldn't provide the
13 So number 6 for someone filling out the 13 documentation requested in box 5?
14 form, and I did speak to the person who filled out 14 A. He didn't think it was easily accessible
15 the form, who said, yes. 15 to be able to submit it.
16 So number 6 it allows us to be exempted. 16 Q. And when you say accessible, do you mean
17 Number 5 was much more complicated to be able to 17 it was hard to find because it was in a drawer
18 know for sure whether we would be able to attach 18 somewhere or that it didn't exist, because it just
19 all the additional documents in order for this to 19 simply did not exist?
20 be submitted. 20 A. I'm not sure.
21 Q. And you spoke to Mr. Melgar? 21 Q. Well, how did you understand it?
22 A. No. 22 A. It could have been both.
23 Q. Who did you speak to that prepared this 23 Q. So Alan Kluger's title is what?
24 form? 24 A. Tax something.
25 A. Who is Mr. Melgar? 25 Q. Director of tax and compliance? Is
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2 that correct? 2 Q. Can you say yes?
3 A. It sounds right. 3 A. Yes. Sorry.
4 Q. Alan Kluger is the director of tax and 4 Q. Okay. So Alan Kluger made a decision to
5 compliance for Yeshiva University. Your testimony 5 select a certain exemption category on this form,
6 is that Mr. Kluger told you that he checked certain 6 correct?
7 boxes on this form because certain documents were 7 A. No. He decided not to check an
8 not accessible to him? 8 additional box.
9 A. If you're asking for the 9 Q. Which additional box did he decide not
10 characterization of the organization for religious 10 to check?
11 purpose, that's the documentation we have to bring. 11 A. I think you're questioning number 5.
12 Q. No, no. Let's just stick with my 12 Q. And what's your understanding of why
13 question. Did Alan Kluger tell you that the 13 Alan Kluger decided not to check box 5?
14 reason he checked certain boxes on this form, 14 MR. BAXTER: Asked and answered.
15 whatever boxes he checked, was because certain 15 A. Having to do with the top paragraph of
16 documents that he needed were not accessible to 16 to be required to list all of the documentation to
17 him? 17 accompany it with the request.
18 A. I believe so. 18 Q. And the documentation that would need to
19 Q. Okay. Alan Kluger is the director of 19 accompany the request is the documentation that you
20 tax and compliance for the whole university, right? 20 and I discussed a little bit earlier, right?
21 A. Um-hum. 21 MR. BAXTER: Objection as to form.
22 Q. Alan Kluger presumably has access to any 22 A. I'm cannot --
23 documents that he needs to support Yeshiva 23 Q. Some of the documents that Yeshiva
24 University's legal filings, correct? 24 needed, if it wanted to check box 5, don't exist at
25 A. Um-hum. 25 all, correct?
Page 115 Page 116
1 KALINSKY 1 KALINSKY
2 MR. BAXTER: Objection to form. 2 A. I presume it would be difficult to do.
3 A. Yeah, I don't even -- 3 I'm not following. Again, I don't fill out these
4 Q. Okay. We'll go over it again then. So 4 forms.
5 there is no official -- there's no listing in an 5 Q. No. Thisis, the question is would
6 official denominational directory, correct? 6 Yeshiva University be able to provide a copy of a
7 A. Idon't know. 7 letter confirming a religious exemption of an
8 Q. Okay. There is no description of the 8 organization that operated, supervised or
9 relationship for an organization operated, 9 controlled Yeshiva University as this form would
10 supervised or controlled by or in connection with a 10 require?
11 religious organization? You said that that 11 A. Idon't know.
12 doesn't -- 12 Q. Did Alan Kluger tell you that that was
13 A. I think that would be a complicated 13 possible or impossible?
14 thing to provide documentation for. 14 A. Idon't know. Idon't remember
15 Q. Does it exist? 15 exactly.
16 A. Idon't know. Again, the word 16 Q. So, in order to understand how or why
17 "control" in Judaism is a hard word to document. 17 this form was filled out, would I need to speak
18 That there's a control. 18 with Alan Kluger?
19 Q. Okay. Would Yeshiva University be able 19 MR. BAXTER: Objection. Calls for
20 to provide a copy of a letter confirming a 20 speculation.
21 religious exemption of an organization that 21 A. Idon't think that would give you more
22 operated, supervised or controlled Yeshiva 22 information.
23 University? 23 Q. Well, he filled out the form, right?
24 A. I presume yes. 24 A. He filled out the form.
25 Q. Which organization would that be? 25 Q. Have you seen any other versions of this
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2 form other than this 2018 Schedule E one? 2 Afternoon Session
3 MR. BAXTER: Objection to form. 3 1:37 p.m.
4 Go ahead. 4 RABBI DR. YOSEF KALINSKY, having been previously
5 A. I'm not sure. 5 duly affirmed, was examined and testified further
6 Q. Okay. You're aware that the one that 6 as follows:
7 we're looking at was filled out in 2018. Is that 7 EXAMINATION (Continued)
8 correct? 8 BY MS. ROSENFELD:
9 A. Yes. 9 Q. Rabbi Dr. Kalinsky, before we took a
10 Q. Do you know if other versions of this 10 lunch break, you had given some testimony that
11 exist from other years? 11 Yeshiva University is a religious corporation under
12 A. I'm not sure. 12 the education law.
13 Q. Did you see any versions dated a 13 A.  Um-hum.
14 different year? 14 Q. And I want to ask you about that
15 A. If you have them, you can share them. 15 testimony. You would agree that a corporation is a
16 Q. Ido not have them. I'm asking if you 16 different entity than an organization that is not
17 have seen them. 17 legally organized as such, right?
18 A. No. 18 MR. BAXTER: Objection, calls for a
19 MS. ROSENFELD: Okay. It's about 12:23 19 legal conclusion.
20 p.m. We can go off the record. 20 Go ahead.
21 (Lunch recess: 12:23 p.m.) 21 A. 1If you could define the terms, that
22 22 would help me.
23 23 Q. Sure. So, for example, one could say
24 24 that something is a religious institution, and that
25 25 would be different than saying it's a religious
Page 119 Page 120
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2 corporation. Would you agree? 2 legal term. Would you agree?
3 MR. BAXTER: Objection, calls for a 3 A. "Corporation" I believe is a legal term.
4 legal conclusion. 4 I don't know why institution wouldn't be a legal
5 A. I know that they're two different words. 5 term either, though.
6 They probably have two different legal contexts. 6 Q. Well, are you aware that in New York
7 Q. Right, but that gets to my point. The 7 there is a business corporation law, there's a
8 term "corporation" has a specific legal meaning. 8 not-for-profit corporation law and that the law is
9 Would you agree? 9 the entity that creates a corporation? Do you
10 MR. BAXTER: Objection. Calls for a 10 understand that?
11 legal conclusion. 11 A. Okay.
12 A. Ithink it would. Yeah. 12 Q. So, when you say that Yeshiva University
13 Q. And the meaning of something that is a 13 is a religious corporation, are you saying that as
14 corporation is different than something that is an 14 a legally organized form of an organization it's a
15 institution or an organization, for example, right? 15 corporation or something different?
16 MR. BAXTER: Objection, calls for a 16 MR. BAXTER: Calls for a legal
17 legal conclusion. 17 conclusion.
18 A. Idon't know enough to answer that well. 18 You can answer.
19 I know that they're different terms. 19 MS. ROSENFELD: This is the subject
20 Q. But they mean different things, right? 20 matter of the deposition notice, Eric. The
21 A corporation means something specific under the 21 deposition topic is the corporate entity's
22 law, is that right? 22 testimony about its corporate legal status.
23 MR. BAXTER: Same objection. 23 So I continue to object to your
24 Q. I'm not asking you at this point what it 24 objection, because I think it's misleading
25 means. I'm saying the term "corporation" is a 25 to the witness to say it's a legal question.
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2 This is the question for which he has been 2 corporation under the education law, right?
3 designated to testify. 3 A. Right.
4 Q. You can answer the question. 4 Q. So do we agree that Yeshiva University
5 A. My understanding is that we're a 5 is incorporated under the education law?
6 religious corporation incorporated as an education 6 A. It's a religious corporation
7 corporation. 7 incorporated under the education law.
8 Q. So why do you use the term "religious 8 Q. Right, and this phrase where you say
9 corporation"? What makes Yeshiva University a 9 it's a religious corporation, well, let me ask you
10 corporation? 10 this way.
11 MR. BAXTER: Obijection. Calls for a 11 Would you say that it's fair to describe
12 legal conclusion. 12 Yeshiva University as a religious institution?
13 You can answer. 13 A. Yeah. That would also be true.
14 A. The corporation means that we're a unit 14 Q. And would you also say it's fair to
15 that's not -- my understanding of corporation is 15 describe Yeshiva as a religious organization?
16 that we're a unit that you can't define it as one 16 A. Idon't think people refer to Yeshiva as
17 single person as owning the corporation. That's 17 an organization.
18 why you incorporate is my understanding. 18 Q. Okay. What about it's a religious
19 Q. Right, and is it your understanding also 19 university? Would that be correct to say?
20 that you incorporate under the law? 20 A. I could understand someone saying that.
21 A. Yes. 21 We are a Yeshiva University, and people think of
22 Q. Okay, and so what law is Yeshiva 22 the word Yeshiva as a religious corporation.
23 University incorporated under? 23 Q. Okay.
24 A. The corporations law. 24 A. Sometimes we even have to explain to
25 Q. Okay. You have said it is a religious 25 them why we're not a Yeshiva only, and we are also
Page 123 Page 124
1 KALINSKY 1 KALINSKY
2 a university. 2 "religious" as an adjective like it's descriptive
3 Q. So my question is, when you say it's a 3 of the word "corporation"?
4 religious corporation and corporation has a 4 A. As opposed to?
5 specific legal meaning, what are you referring to 5 Q. As opposed to it's incorporated legally
6 that makes it a religious corporation? 6 as a religious corporation.
7 A. So I'm referring to the fact that 7 MR. BAXTER: Asked and answered.
8 Yeshiva began as Rabbi Isaac Elchanan Theological 8 Objection.
9 Seminary as a membership corporation. Even as a 9 Go ahead and answer it.
10 membership corporation, it was clearly a religious 10 A. I understand that the documents show
11 corporation. It was a seminary. They were 11 that we are incorporated as an educational -- under
12 studying Torah all day long. There were no other 12 the education law, but I also understand that we're
13 studies than Torah. 13 a religious corporation.
14 So, even when we were a membership 14 Q. And I appreciate that, but I'm really
15 corporation, it was a religious corporation at its 15 trying to understand what is the basis that you
16 core, and that was continued forever. That's where 16 believe that makes it a religious corporation,
17 my understanding comes from. 17 because a corporation -- well, let me ask you this
18 Q. And so, having looked together at those 18 way.
19 documents from 1967, which showed that in 1967 19 A. Um-hum.
20 Yeshiva University became an educational 20 Q. Would you agree that a corporation is an
21 corporation and RIETS became an affiliate with a -- 21 entity -- something is a corporation because it's
22 a separate entity, in what way now is it a 22 an entity that has been recognized by the law as
23 religious corporation? 23 such?
24 A. By its nature. 24 MR. BAXTER: Objection, calls for a
25 Q. Isee. So you're saying, are you using 25 legal conclusion.
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2 But you can answer if you know. 2 the nature of who we are that you are a religious
3 A. I would assume that's correct. 3 corporation because of the character and identity
4 Q. Okay, and there are different laws in 4 of the institution makes it a religious
5 New York that allow one to be a corporation. 5 corporation?
6 There's the religious corporations law. There is 6 A. More than that. That's part of it. I
7 an educational corporation. There is a 7 mean the fact that there are physical things in
8 not-for-profit corporation. There's a business 8 terms of the setup of the campus that makes it a
9 corporation. 9 religious corporation, our studies, the dual
10 So what I'm asking you is, given that a 10 curriculum.
11 corporation is a legal term, what makes Yeshiva 11 Q. Right.
12 University a religious corporation? 12 A. Make it sound, more than sound like, we
13 MR. BAXTER: Objection. 13 present as a religious studies corporation.
14 But go ahead. 14 Q. I understand that, and I guess the
15 A. Ithink by the nature of who we are. 15 distinction that I'm trying to understand is, if we
16 Q. Isee. So the nature of who you are 16 say that a religious corporation is organized under
17 meaning the beliefs, the practices, the activities 17 the law as that entity versus a religious
18 of the organization? 18 corporation, because the activities of the
19 A. How we comport ourselves, how we 19 organization, its beliefs, its identity, all the
20 introduce ourselves to our students, how our 20 things you just mentioned are religious, you're
21 donors, how everyone recognizes us. I don't think 21 referring to religious corporation in the latter.
22 there's a question when they say Yeshiva 22 Is that right? Because you're not literally
23 University, oh, that's just like Boston University. 23 saying that Yeshiva is legally organized as a
24 It's Yeshiva University. 24 religious corporation, are you?
25 Q. Understood, so you said that it is by 25 MR. BAXTER: Objection, calls for a
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2 legal conclusion. 2 New York law?
3 But you may answer that question. 3 MR. BAXTER: Asked and answered.
4 A. My understanding is, as you've stated, 4 MS. ROSENFELD: 1It's not asked and
5 if you look at the corporate legal document, the 5 answered. He said he's not sure how to
6 legal document would not have a capital R. 6 answer that. That was his last answer.
7 Q. 1It's not a religious corporation under 7 MR. BAXTER: We both know that the
8 New York law, correct? 8 law --
9 MR. BAXTER: Objection. Calls for a 9 MS. ROSENFELD: Please no speaking
10 legal conclusion. 10 objections.
11 A. Right. I'm not sure how to answer that. 11 MR. BAXTER: It is a legal question.
12 Q. I mean we will have to get to an answer 12 You can argue this to the court.
13 on that question, so I'll ask it in some different 13 Q. Can you answer that question, Rabbi Dr.
14 way. 14 Kalinsky? Under New York law, is it organized as
15 A. Okay. 15 a religious corporation?
16 Q. Ithink we arrived at an understanding 16 MR. BAXTER: Same objection.
17 that the ways that you've described Yeshiva as 17 You can answer.
18 being religious relate to how you introduce 18 A. Idon't know for sure.
19 yourselves, how you think about yourselves, your 19 Q. You don't know?
20 practices, your identity, your character, your 20 A. We're an education corporation, but
21 physical layout. Those things have a religious 21 we're a religious corporation.
22 aspect or are religious, but what I'm asking you 22 Q. Well, we're going to go back to square 1
23 about is the legal organization as a religious 23 with that. We talked about under New York law
24 corporation under New York law. 24 corporations are recognized as either educational
25 Is Yeshiva a religious corporation under 25 corporations, religious corporations,
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2 not-for-profit corporations, business corporations. 2 Q. So you're not incorporated as a
3 There's all these designations of how the law 3 religious corporation, correct?
4 characterizes a corporation. 4 A. With New York.
5 Under that rubric, is Yeshiva University 5 MR. BAXTER: Objection. You mean under
6 organized as a religious corporation? 6 the religious corporations law?
7 A. My understanding is that the identity 7 MS. ROSENFELD: Please don't prompt the
8 does play a role in how a corporation is viewed. 8 witness.
9 I think that it does play a role. 9 Q. You can answer my question.
10 Q. What's the basis of your understanding 10 A. That's what I'm trying to understand,
11 that the definition of a corporation is based on 11 exactly where you're pegging this question.
12 that? 12 Q. My question was you're not incorporated
13 A. If you ask me what we are, T'll tell you 13 as a religious corporation under New York law. Is
14 a religious corporation. 14 that correct?
15 Q. But I'm not asking about your identity 15 A. It depends what aspect of New York law I
16 or affiliation or your belief about yourself. I'm 16 think. That's part of the question.
17 asking about your legal organization. 17 Q. Well --
18 A. Right. 18 MR. BAXTER: He's already told you we're
19 Q. And, for purposes of your legal 19 incorporated as an educational corporation.
20 organization, is Yeshiva University organized as a 20 You know that.
21 religious corporation? 21 Q. So maybe we'll go at this a different
22 A. I would say it's religious. It's run as 22 way. Do you understand that institutions do have
23 a religious institution, if you want to use that 23 the ability to -- that an entity could register as
24 word instead, but we're incorporated under the 24 a religious corporation under the religious
25 education law. 25 corporations law?
Page 131 Page 132
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2 A. Yes. 2 of it.
3 Q. Okay. Has Yeshiva University done that? 3 I'm focused only on the legal
4 A. I'm not aware that we've done that. 4 organization piece of whether you as Yeshiva has
5 Q. Okay, and are you aware that there is a 5 ever represented itself to be a religious
6 legal status that is a religious corporation? Are 6 corporation in the legal sense to any government
7 you aware of that? 7 entity?
8 A. Yes. 8 MR. BAXTER: Objection. Calls for a
9 Q. Is Yeshiva University in its legal 9 legal conclusion.
10 status a religious corporation? 10 A. I can't speak for every single instance,
11 MR. BAXTER: Obijection, calls for a 11 but again we present ourselves as a religious
12 legal conclusion. 12 institution. I can't tell you what, if there's a
13 A. I'm not aware of us filing. 13 line somewhere of a document somewhere.
14 Q. Is there any document that you're aware 14 Q. Do you agree that there's a difference
15 of where Yeshiva has filed with any government 15 between being a religious institution and being a
16 entity representing that it's a religious 16 religious corporation under -- in the eyes of the
17 corporation? 17 law?
18 MR. BAXTER: Objection. 18 A. I presume there is a difference. I'm
19 Q. Under the law? 19 not as well-versed as you are to know the
20 A. Again, this is where there's a bit of a 20 differences though.
21 question. In other words, do governments and 21 Q. Right. I appreciate that. Because
22 states and city officials view us as a religious 22 you've been designated by Yeshiva to be the witness
23 entity? Yes. 23 on this question --
24 Q. Right, and that's one piece of this 24 MR. BAXTER: There's no topic that asks
25 inquiry, and I appreciate your answer on that piece 25 him to distinguish between what is the legal
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2 definition of a religious corporation. So 2 that.
3 I'm just going to ask you not to answer any 3 Q. Well, we looked at one document that was
4 more questions on this line. 4 filed with the New York State Attorney General
5 MS. ROSENFELD: Well, that's not true, 5 where Yeshiva University did not choose that it was
6 because topic 2 says that the topic for 6 a religious corporation. It chose that it was an
7 discussion is the evolution of Yeshiva 7 educational institution, right?
8 University's corporate status over time from 8 A. Yes.
9 a membership corporation to an educational 9 Q. Are you aware of any document that
10 corporation to a religious corporation. 10 Yeshiva University has filed where it has
11 MR. BAXTER: And he has already 11 represented itself to the federal government to be
12 testified -- 12 a religious corporation?
13 MS. ROSENFELD: This is directly within 13 A. So, when we do file, let's say for other
14 the notice's topics. 14 grants as you have brought in that other documents,
15 MR. BAXTER: -- that they're 15 I believe, when we talk about the university is
16 incorporated as a religious corporation. 16 asking for a grant, say from the city or the state,
17 MS. ROSENFELD: Eric, you can't testify 17 we definitely present ourselves as a religion
18 for the witness because there's no question 18 institution.
19 pending. 19 We happen to have a curriculum for
20 Q. Rabbi Dr. Kalinsky, has Yeshiva 20 undergrads. We're very proud of our culture on
21 University ever represented itself to be legally 21 campus.
22 organized as a religious corporation in any filing 22 So those that would be seeing the
23 with the federal government that you're aware of? 23 document, that would be part of the pros, let's
24 A. Idon't know. Legallyfiling. Give 24 say, the explanation of who we are as a university
25 me an example of something where we would have done 25 institution that started in 1897, that would all be
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2 included in our -- so, when you say representation, 2 a representation I think in the documents saying,
3 that's how we would present ourselves. 3 you know, knowing who we are and defining who we
4 Q. Understood, and that goes to the sort of 4 are and the institution that we are, but, in terms
5 religious institution presentation, and thank you 5 of saying we deserve this because we're religious,
6 for that answer. 6 I'm not aware.
7 Now I'm also asking you separately 7 Q. Right, and again I'm setting aside and
8 similarly to the 410 form that we looked at, are 8 accepting everything that you're saying about the
9 you aware of any filings where Yeshiva University 9 presentation of the institution as being religious.
10 has represented itself to be a religious 10 I'm focused on the religious corporate legal
11 corporation to the federal government, not a 11 status.
12 religious institution in the way you just 12 A. Okay.
13 described, but a religious corporation under the 13 Q. So I'mjust really trying to hone in on
14 law? Are you aware of any filings? 14 are you aware of any documents where Yeshiva
15 A. Idon't know. 15 University has ever presented itself to state or
16 Q. Okay. What about to New York State 16 city government as a corporation? Religious
17 government? Are you aware of any filings where 17 corporation?
18 Yeshiva University has represented itself to be a 18 A. Under the law?
19 religious corporation under the law to New York 19 Q. Yes.
20 State? 20 A. I'm not aware.
21 A. Idon't know of for checking off a box 21 Q. And is it the same for the federal
22 saying, yes, we're religious? 22 government? You're not aware of any documents
23 Q. Any representations. It doesn't just 23 where Yeshiva has represented itself as a religious
24 have to be a box. 24 corporation under the law?
25 A. Well, that's what I'm saying. There is 25 A. TI'm not aware.
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2 Q. Does Yeshiva University's claim now to 2 Just to go back to this, you mentioned a
3 be a religious corporation carry over into how it 3 little bit earlier that not all of the professors
4 files and reports itself to taxing authorities? 4 at Yeshiva University's graduate schools are
5 MR. BAXTER: Objection as outside the 5 Jewish.
6 scope, I guess. 6 Does Stern College have faculty members
7 But you can answer. 7 who are not Jewish?
8 A. Idon't know. 8 A. Tassumeso. Idon'tknow. I would
9 Q. Okay. Just to finish this line of 9 assume. I don't know about all the faculty.
10 questioning, are you aware of any document that we 10 Q. Why would you assume?
11 haven't looked at or discussed today that supports 11 A. Meaning I don't know every single one of
12 Yeshiva University's claim to be legally organized 12 them. I would not be surprised if some of them
13 as a religious corporation? 13 are not Jewish. I can't tell you offhand, but I
14 A. By the law? Going back to that line of 14 don't know them intimately to say anything.
15 questioning? 15 Q. Okay. What about Wilf? Are there
16 Q. Correct. 16 faculty members at Wilf who are not Jewish?
17 A. I'mjust trying to think of things that 17 A. I think so.
18 could be fitting this category. Not that come to 18 Q. Do students have to be an orthodox
19 mind. 19 Jewish person to attend Yeshiva University?
20 Q. Okay. Now I'm going to topic 3, which 20 A. Our recruiters go to our regular feeder
21 is "Yeshiva University's policies and practices for 21 schools, and we express who we are to them.
22 operating as 'non-denominational and nonsectarian 22 Anyone is eligible to apply to Yeshiva University,
23 in admitting students from any Jewish or other 23 but, as long as they're willing and interested in
24 faith tradition' and Yeshiva University's policy 24 terms of being a student, they're told to do a
25 and practices regarding 'students of all faiths." 25 curriculum, it's a religious campus, orthodox on
Page 139 Page 140
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2 campus, prayer, kashrut, shabbos, in other words, 2 Q. And what is your testimony with respect
3 to understand what the campus life is really about. 3 to when Yeshiva University became a "religious
4 That's how we recruit. That's how we present 4 corporation" under New York law?
5 ourselves. 5 MR. BAXTER: Objection, calls for a
6 Q. Do you recruit -- do you have students 6 legal conclusion.
7 who are different denominations of Jewish faith? 7 Go ahead.
8 A. If denominations mean reform and 8 A. You're asking for a date?
9 conservative? 9 Q. Yes, if there is one that you know.
10 Q. That's what I mean. 10 A. 1897 it started as a religious
11 A. Yeah. We definitely have all. The 11 corporation, and it has continued as such. So I
12 university represents the larger Jewish community. 12 don't think we ever shook that off in terms of a
13 Q. Do you know what it means to say that 13 date of when did we define ourselves as a religious
14 Yeshiva University is nonsectarian? 14 corporation.
15 MR. BAXTER: Objection to the extent it 15 Q. You would agree that Yeshiva University
16 calls for a legal conclusion. 16 and RIETS have a different purpose clause in their
17 A. It's a hard word to define. Idon't 17 charters, would you not?
18 use it in my general vocabulary. So sectarian, if 18 A. If you have documentation, it would help
19 sectarian means are we a religious school or a 19 me.
20 religious school? Are all types of Jews eligible 20 Q. Sure. Well, we looked at Yeshiva's
21 toapply? Alltypes of Jews are eligible to 21 charter earlier, which says that it was
22 apply. 22 incorporated for an educational purpose. Would you
23 Q. All, anyone of any faith is eligible to 23 agree?
24 apply, correct? 24 A. Education law?
25 A. Eligible to apply, yeah. 25 Q. Let'slook atit. If you can look at
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2 Exhibit 8, please. 2 copy of this. So I will just ask you to bear with
3 A. Do you mind if I look at it? 3 me. This is what we were provided.
4 Q. No, no. I think it's much better to 4 If you look at the top, and when it was
5 look at it that way. So we're looking at 5 provided to us, it was represented to us that this
6 paragraph 9 of this document which is PL 12 on the 6 is the certificate of incorporation for RIETS.
7 bottom. 7 MR. BAXTER: I'm just going to object,
8 A. 9. Gotit. 8 because I think this document actually it
9 Q. You see that? It says, "Yeshiva 9 says something this 26th day of February
10 University is and continues to be organized and 10 1897.
11 operated exclusively for educational purposes." 11 THE WITNESS: I think something is 1957?
12 Do you see that? 12 MR. BAXTER: Yeah. I thought there was
13 A. Yes. 13 a 1957.
14 Q. Okay. So that's the purpose clause of 14 MS. ROSENFELD: What's your objection?
15 the charter document. Are you aware that RIETS has 15 MR. BAXTER: Well, I'm just objecting to
16 a different purpose clause in its corporate 16 the representation of what the document is.
17 documents? 17 MS. ROSENFELD: Well, this is certainly
18 A. I would love to see that actually. 18 the original certificate of incorporation
19 Q. Okay. Solet'sgoto-- 19 for RIETS. If there's a later one that
20 (Plaintiffs' Exhibit 15, Document Bates 20 we're going to talk about, that's fine, but
21 stamped YU 02981 through 2985, was so marked 21 for right now we're just talking about this
22 for identification, as of this date.) 22 one.
23 Q. So Exhibit 15 was produced to us 23 Q. So this is the certificate of
24 yesterday by your lawyers, and it's Bates stamped 24 incorporation from 1897 for RIETS, and if you look
25 YU 02981 through 2985. We don't have a better 25 in the first page, it says, "First, the particular
Page 143 Page 144
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2 objects for which the corporation is to be formed 2 has changed, but its purpose has not changed. Its
3 are to promote the study of Talmud and to assist in 3 direction hasn't changed. 1897, when they
4 educating and preparing students of the Hebrew 4 established, they called themselves a carryover of
5 faith for the Hebrew Orthodox ministry." 5 Volozhin actually, a European Yeshiva.
6 Do you see that? 6 So the rabbis today when issues come up
7 A. Ido. Yes. 7 sometimes, they'll say this is how they did it in
8 Q. Now, when RIETS reconstituted itself as 8 Volozhin, clearly expressing that the character of
9 a separate affiliate in 1967, did the purpose of 9 RIETS, Rabbi Isaac Elchanan Theological Seminary,
10 the organization change? 10 which started in 1897, continues today in 2021.
11 A. Are you asking -- 11 Q. Okay. That answers part of my
12 Q. I'm asking if you know? 12 question. So what does RIETS offer today?
13 A. --did RIETS change, or did the 13 MR. BAXTER: I object as to the -- I'm
14 university change? 14 not sure, if it's a topic, I'll let him
15 Q. We know that the university changed its 15 answer it.
16 purpose clause in 1967 because we just looked at it 16 MS. ROSENFELD: I am sequeing into topic
17 in Exhibit 8. What I'm asking now is if RIETS 17 4, which is the highly integrated
18 changed its purpose clause at any time since 1897 18 relationship between the two institutions
19 that you're aware of? 19 and their differences.
20 A. I believe -- is it here? Is it the same 20 THE WITNESS: Yeah. I'm okay
21 where RIETS changed its charter or its purpose or 21 answering.
22 both? 22 A. So I'll just share the reason why I have
23 Q. I was just asking about its purpose. 23 information about RIETS is also firsthand. My
24 A. So RIETS, as an ordination school, its 24 office is situated next to the Dean of RIETS'
25 tradition hasn't changed since 1897. The faculty 25 office. We consult. The previous Dean of
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2 Undergraduate, before I was Dean of UTS, the 2 Q. Okay. Has it been in the last --
3 previous Dean was Rabbi Penner, who was also the 3 A. I couldn't speak for more than 20 years.
4 Dean of RIETS UTS, so there's a lot of overlap. 4 Q. Okay. In the last 20 years, has it
5 Q. I understand. 5 issued a Doctorate of Divinity?
6 A. So the specific answer to your question 6 A. I'm not aware.
7 is RIETS offers ordination. On the books, it also 7 Q. Does that mean likely not?
8 has additional degrees. We are able to give other 8 A. I haven't seen anyone with that degree
9 degrees. I think the MRE is still there. 9 conferred on them in the last 20 years.
10 Whatever is here is still on the books. There are 10 Q. If somebody had earned a doctorate in
11 master's and doctorate degrees that RIETS is able 11 divinity at RIETS in the last 20 years, do you
12 to offer its students. RIETS is actually in the 12 think you would be aware of it?
13 process of exploring additional master's degrees. 13 A. Maybe in the last ten I would, but not
14 Q. So do you know what -- let me ask you 14 the last, not the ten to 20. I wouldn't
15 this. When was the last time, to your knowledge, 15 necessarily know.
16 that RIETS awarded a doctoral degree? 16 Q. Okay, so in the last ten years is it
17 A. Idon't know. 17 fair to say that it is likely RIETS has not issued
18 Q. In the last 20 years? 18 any Doctorates of Divinity?
19 A. There's an advanced ordination, but 19 A. I'm not aware.
20 that's not a doctoral degree I guess according to 20 Q. Okay, and what about master's in
21 what the State would say. The Doctorate of 21 divinity? Do you know if RIETS has issued any of
22 Divinity, is that what you're asking? 22 those in the last two decades?
23 Q. Exactly. 23 A. I'm not aware.
24 A. Idon't know the last time they offered 24 Q. Okay. Is it fair to say that the main
25 it. 25 degrees that RIETS, the majority, vast majority,
Page 147 Page 148
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2 all degrees that RIETS offers are ordination 2 A. Idon't think so.
3 degrees or advanced ordination degrees? 3 (Plaintiffs' Exhibit 16, Charter of
4 MR. BAXTER: Obijection to form. 4 RIETS dated February 27, 1970, was so marked
5 A. TIthink currently that is -- if you 5 for identification, as of this date.)
6 looked at 2021, that's probably the majority of 6 Q. So we're back to difficult to read
7 what they would be giving, ordinations. 7 documents, but this is Exhibit 16, and this is the
8 Q. And is that fair to say for the last ten 8 charter of RIETS that is dated February 27, 1970,
9 years since you've been there? 9 and if you look at the second paragraph, it says,
10 A. Yeah. 10 "The purpose for which such corporation is being
11 Q. Okay, and it's correct that Yeshiva 11 formed" -- "The purposes for which such corporation
12 University does not offer any ordination degrees? 12 is being formed are to continue, maintain and
13 Is that correct? 13 conduct as an educational corporation this
14 A. Separate from RIETS you're saying as a 14 seminary, which for many years has been an
15 Yeshiva University offering degrees in ordination? 15 institutional branch of Yeshiva University. The
16 Q. Yes. 16 purposes are to prepare students for the rabbinate
17 A. Not ordination. There is a GPATS 17 and to issue the traditional certificate of
18 program. That's the advanced study in Talmud at 18 ordination in connection therewith."
19 the Beren campus, and they offer something there. 19 Do you see that?
20 I think there's a certificate or a master's. I 20 A. Yes.
21 don't know exactly, but it's not ordination, and 21 Q. Okay.
22 that's Yeshiva University. 22 A. And there are additional degrees.
23 Q. If you want to be ordained as a Rabbi, 23 Q. Right, and then it says there are
24 can you get that ordination from Yeshiva University 24 additional degrees. So RIETS has a different
25 other than from its affiliate RIETS? 25 purpose clause in its charter than Yeshiva
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2 University. Would you agree? 2 (Plaintiffs' Exhibit 17, Document dated
3 A. Partially. Can I elaborate on why I say 3 March 2019, was so marked for
4 partially instead of fully? 4 identification, as of this date.)
5 Q. Imean it really was a yes or no 5 (Plaintiffs' Exhibit 18, Document dated
6 question. So, if there's something burning that 6 October 25, 2021, was so marked for
7 you need to say, you can. 7 identification, as of this date.)
8 A. We're both religious corporations, and 8 MS. ROSENFELD: So, with respect to
9 we're both educational corporations. 9 topic 5, Eric, we're going to ask questions
10 Q. Where do you see that RIETS is a 10 that are consistent with defendants'
11 religious corporation in this document? 11 representations to the court that it does
12 A. Not in this document. 12 not object to testifying about how these
13 Q. Okay. Let's move on to topic5. I'm 13 policies are consistent with and support its
14 sorry. Just a couple more questions. RIETS has a 14 religious identity or whether they have
15 separate board of trustees from Yeshiva University, 15 recently been amended to include the phrase
16 correct? 16 "consistent with Torah values."
17 A. Yes. 17 MR. BAXTER: Okay.
18 Q. How many students attend RIETS right 18 Q. Okay. So, first of all, if you could
19 now? 19 please turn to page 3 of Exhibit 17, not the page 3
20 A. We have two campuses. One in Israel, 20 like counting pages, but literally on the bottom
21 and one in New York. Let's say 180. 21 where it says page 3. Are you there?
22 Q. Total. 22 A. Yes.
23 A. Maybe 200, but I don't know exactly. 23 Q. Okay, and you'll see that there's a
24 Q. Okay. You can set that exhibit aside, 24 paragraph that's titled Policy Statement. Do you
25 please, and mark this. 25 see that?
Page 151 Page 152
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2 A. Yes. 2 Q. Okay. Do you know why the additional
3 Q. Okay, and then, if you could please open 3 paragraph was added to the October 2021 version of
4 Exhibit 18 to this policy statement. Exhibit 17 4 the anti-discrimination policy?
5 if you look on the front is dated March 2019, and 5 A. No.
6 Exhibit 18 if you look on the front is dated 6 Q. Were you part of any discussions about
7 October 25, 2021. 7 adding this language to the anti-discrimination
8 Do you see in the policy statement in 8 policy?
9 Exhibit 18 that there's a new paragraph that 9 A. No.
10 appears that starts, "Yeshiva University is further 10 Q. Does the addition of the paragraph in
11 guided by the timeless religious values," and you 11 the policy statement paragraph -- withdrawn.
12 see that that second paragraph that appears in 12 Does the addition of the second
13 Exhibit 18 does not exist in Exhibit 17? 13 paragraph to the policy statement change the
14 A. Yes. 14 meaning of the non-discrimination policy?
15 Q. Do you know why paragraph -- the second 15 MR. BAXTER: Objection.
16 paragraph of the policy statement was added to 16 A. The definition?
17 Exhibit 18? 17 Q. Does the additional language change
18 A. Can I just read it through one time? 18 Yeshiva University's non-discrimination and
19 Q. Of course. 19 anti-harassment policy and complaint procedures?
20 A. I'm going to start from the beginning. 20 MR. BAXTER: Objection to the extent it
21 I want to make sure I get the flow. 21 calls for a legal conclusion.
22 Q. Sure. Take as much time as you want 22 A. Yeah. It's hard for me to answer that
23 with these exhibits and spend whatever time you 23 question, because -- it's hard for me to answer
24 need to read them. 24 that question. Change the policy? Is anything
25 A. Okay. I have read them. 25 else in the document different?
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2 Q. Assume that nothing else in the document 2 A. In terms of this document?
3 is different except this additional paragraph. 3 Q. Justin general in your role as the
4 A. The additional paragraph is further 4 corporate designee. Like is there any way that
5 explaining why these are really important. It's 5 Yeshiva's claim to function as a religious
6 explaining, it's further guiding the reason for the 6 corporation impacts its non-discrimination
7 policy. Respecting individuals with dignity. 7 policies?
8 Rejecting any misconduct is in consonance with 8 A. I think it underscores this document.
9 Torah values. The university professes we should 9 That's how I would understand it. Our religious
10 be moral. Yeshiva wants us to be moral. God 10 corporation and our religious faith would double
11 wants us to be moral. 11 down and double underline in bold because of that,
12 Q. Okay. Does Yeshiva University's 12 this document. Harassment, sexual assault,
13 claimed status as a religious corporation impact 13 stalking, domestic violence, sexual misconduct.
14 its non-discrimination policies in any way? 14 Q. Do you understand that Yeshiva
15 A. Say it one more time. 15 University is claiming to be excluded from certain
16 Q. Does Yeshiva University's claimed status 16 anti-discrimination laws because it claims to be a
17 as a religious corporation impact its 17 religious corporation?
18 non-discrimination policies in any way? 18 A. As a religious corporation, yes.
19 A. The university I think, in concert with 19 Q. You can set that aside. I'm going to
20 this paragraph over here, the university based on 20 move on to topic 6, which is "Yeshiva's policies
21 Torah values would not want to engage in any 21 and practices in obtaining Bundy Aid from New York
22 illegal discrimination. 22 State."
23 Q. Is there any other way that its status 23 MR. BAXTER: Do you mind if we take a
24 as a religious corporation impacts its 24 break just to go to the bathroom?
25 non-discrimination policies? 25 MS. ROSENFELD: Fine. Off the record.
Page 155 Page 156
1 KALINSKY 1 KALINSKY
2 (Recess taken) 2 corporation. Is that the distinction you're
3 BY MS. ROSENFELD: 3 making?
4 Q. Rabbi Dr. Kalinsky, I want to go back to 4 A. It's a religious corporation filed as an
5 an answer that you gave a little bit earlier and 5 education corporation.
6 ask what you meant. 6 Q. Not filed as a capital R religious
7 You said that -- so I asked you, are you 7 corporation, correct?
8 literally saying that Yeshiva is legally organized 8 A. Yes.
9 as a religious corporation, and your answer was 9 Q. Okay. Let's talk about Bundy Aid. Did
10 that, "My understanding is, as you stated, if you 10 you prepare or were you already aware of the fact
11 look at the corporate legal documents, the legal 11 that the university receives funding from New York
12 document would not have a capital R." 12 State called Bundy Aid?
13 What did you mean by that, a capital R? 13 A. Yes.
14 A. Meaning we are a religious institution, 14 Q. And, for example, are you aware that
15 so they would probably view us as a religious 15 Yeshiva University received about $386,000 in Bundy
16 corporation, but there might not be that word there 16 Aid for the 2019-2020 academic year?
17 that you're asking me about. 17 A. Sounds about right. I don't remember
18 Q. Isee. So, when you say a capital R, 18 the exact numbers. We file for a lot of places for
19 are you speaking to the formal legal name, the 19 aid as we should.
20 formal legal status that Yeshiva has as opposed to 20 Q. And Yeshiva University has received
21 how it presents itself? 21 Bundy Aid for decades. Is that right?
22 A. Yes. 22 A. Sounds right.
23 Q. So, while it may feel itself to be a 23 Q. What information do you have about the
24 religious corporation because it's religious, it's 24 decision for Yeshiva University to separately
25 not formally organized legally as a religious 25 incorporate as an educational institution and the
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2 receipt of Bundy Aid? 2 Bundy Aid with respect to the religious nature of
3 A. I'm not sure I understand the question. 3 the grantee?
4 Q. Sure. Do you have any information 4 A. If I'm recalling correctly, it shouldn't
5 about the relationship between the decision in the 5 be used for a religious purpose.
6 late 60s for Yeshiva University to become an 6 Q. And how has Yeshiva University been able
7 educational corporation and Yeshiva University's 7 to receive Bundy Aid if that aid cannot be used for
8 desire at that time to receive Bundy Aid? 8 a religious purpose?
9 A. No. 9 MR. BAXTER: I'm going to object to the
10 Q. Do you have any information about what 10 extent it calls for a legal conclusion.
11 requirements Yeshiva University has to meet in 11 Calls for a legal characterization.
12 order to receive Bundy Aid with respect to its 12 THE WITNESS: Should I try to answer?
13 religious nature? 13 MR. BAXTER: If you know what she's
14 A. There are many. You want specific -- 14 talking about and you can answer, go ahead.
15 there are many applications that we put in to 15 If you need more information.
16 receive funding from state and city, whatever it 16 A. In the broadest sense, because again I'm
17 might be, and Bundy is one of them. If you have a 17 not the one who would be laying out exactly how
18 document that will help remind me of the specifics. 18 it's being used, but whatever we would say it's
19 Q. Sure. I'm happy to give you a 19 being used, it should be used for, that's what we
20 document, but, before I do, I just want to find out 20 use it for.
21 what you personally or have prepared to testify 21 Whatever we're told it should not be
22 about. 22 used for, we're careful not to use it for that.
23 A. Sure. 23 Q. So, just for the record, topic 6 is
24 Q. So do you have any information about 24 "Yeshiva University's policies and practices in
25 what requirements New York State imposes to receive 25 obtaining Bundy Aid from New York State and how
Page 159 Page 160
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2 Yeshiva University characterizes and has 2 A. To me I don't think it's -- you're
3 characterized its status as a religious corporation 3 asking a contradiction.
4 for obtaining Bundy Aid including to any Bundy Aid 4 Q. Okay. So let me ask a better question
5 review committee appointed to evaluate its 5 if you can't answer it that way.
6 religious links." 6 So you testified right at the beginning
7 A. Okay. 7 here that your understanding is that Bundy Aid is
8 Q. Are you able to testify on that topic 8 not supposed to be used for a religious purpose.
9 today? 9 What's the basis of that information?
10 A. Yes. 10 How do you know that?
11 Q. So how does Yeshiva University's claim 11 A. By reviewing some of the Bundy
12 that it is "a religious corporation" impact its 12 documents. I don't remember all the details.
13 ability to obtain Bundy Aid, which you said is not 13 Q. Okay. So to prepare for this deposition
14 supposed to be used for a religious purpose? 14 you reviewed some documents and from those
15 MR. BAXTER: Objection. The witness 15 documents you learned that Bundy Aid comes with
16 hasn't been shown any documents about Bundy 16 restrictions on its use for religious purposes. Is
17 Aid. 17 that fair?
18 If you know what she's talking about, 18 A. Yes.
19 you can answer. I'm going to ask you not to 19 Q. And what documents did you review?
20 speculate. 20 A. The names of the documents or the years?
21 A. Right. It would be easier for me to 21 Q. If you could just generally describe
22 answer if I saw what the things were. 22 what the documents were, please?
23 Q. I appreciate that. I'm not holding a 23 MR. BAXTER: I'm just going to ask you
24 document that has the answer to the question. I'm 24 not to speculate. If you remember what
25 just asking you what you know. 25 specific documents had to do with Bundy
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2 versus other grants you received, then you 2 order to get this Bundy Aid?
3 can testify. 3 A. Again, I think there are different forms
4 A. Yeah. I could be confusing Bundy with 4 that have to be filled out. So some of the forms
5 DASNY right now in terms of the clarity. 5 may be questionnaires. Some of the forms may be
6 Q. Did you review anything called a 6 checked boxes.
7 constitutional eligibility questionnaire? 7 (Plaintiffs' Exhibit 19, Blank
8 A. Yes. 8 application for participation in Bundy Aid,
9 Q. Has Yeshiva University ever completed 9 was so marked for identification, as of this
10 one of those in order to qualify for Bundy Aid? 10 date.)
11 MR. BAXTER: I ask the witness not to 11 Q. I'm handing you what has been marked as
12 speculate. If you remember, you can say, 12 Exhibit 19, and this is a blank application for
13 but, if you want to show him the document to 13 participation in Bundy Aid. If you turn to page 3
14 trigger his memory, that might help. 14 of the document, you will see there's something
15 A. Is that okay? 15 called a constitutional eligibility questionnaire.
16 MS. ROSENFELD: I would ask that you not 16 Take your time to read it, and then my question
17 make speaking objections and prompt the 17 after you have read it is has Yeshiva University
18 witness, because, as you know, your client 18 ever completed a questionnaire of this type to
19 has taken the position that he doesn't have 19 receive Bundy Aid?
20 those and never filled them out, so to ask 20 A. Let me take the first page first.
21 me to show it to the witness is not helpful. 21 Okay.
22 A. Okay. Idon'tknow. I'm not aware. 22 Q. Has Yeshiva University ever completed a
23 Q. Do you know if Yeshiva University has 23 questionnaire of the type in front of you in this
24 ever had to fill out a questionnaire answering 24 exhibit in order to receive Bundy Aid?
25 certain questions about its religious nature in 25 A. I'm not aware.
Page 163 Page 164
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2 Q. Did you see any completed questionnaires 2 A. I believe it -- I don't want to
3 like this when you reviewed documents to prepare 3 speculate here. I just don't want to be confused
4 for your deposition? 4 between what we used DASNY money and Bundy funding
5 A. No. 5 for. Bundy Aid has to do with --
6 Q. Do you have any more information than 6 Q. Let me mark an exhibit to show you.
7 you've already shared about how Yeshiva University 7 That might help you.
8 characterizes its religious nature for purposes of 8 (Plaintiffs' Exhibit 20, Document, was
9 obtaining Bundy Aid? 9 so marked for identification, as of this
10 A. Interms of filling out any other forms? 10 date.)
11 In terms of an introductory paragraph? 11 Q. Please take your time and read Exhibit
12 Q. So really anything. We know that 12 20, and let me know when you've had a chance to
13 Yeshiva University receives Bundy Aid. 13 read it.
14 A. Yes. 14 A. Okay.
15 Q. And we know that Bundy Aid according to 15 Q. Does Exhibit 20 refresh your
16 you is not supposed to be used for a religious 16 recollection that Bundy Aid relates to financial
17 purpose. Is there anything else that you can 17 aid for students?
18 testify about with regard to Bundy Aid? 18 A. Yes. That was helpful. Thank you.
19 A. Other than doing what we're supposed to 19 Q. Sure, and just to go back to my question
20 be doing in terms of filling out the correct forms 20 then, can you tell me what Yeshiva University uses
21 and only using the money as it has been 21 the Bundy Aid funds for?
22 appropriated for, if that's a correct way of saying 22 A. Definitely what I can see from this
23 something. 23 document for the previous year relates to financial
24 Q. So what did Yeshiva University use the 24 aid that helps make Yeshiva University affordable
25 Bundy Aid money for? 25 for our students. I think we give $46 million in
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2 scholarships to students. Everything helps. 2 mentioned DASNY. So Yeshiva University also
3 Q. So does Yeshiva University make some 3 receives, participates in bond issuances from the
4 attempt to designate the use of funds for religious 4 Dormitory Authority of the State of New York. Is
5 versus nonreligious purposes when it's giving out 5 that right?
6 financial aid? 6 A. Yes.
7 MR. BAXTER: Objection as to form. 7 Q. And, for example, in 2011 Yeshiva
8 A. Are you asking if we -- how we allocate 8 University participated in a bond issuance for
9 the money? 9 approximately $90 million. Is that correct?
10 Q. In the beginning of discussing this 10 MR. BAXTER: Objection, lack of
11 topic, you testified that Bundy Aid is not supposed 11 foundation.
12 to be used for religious purposes. 12 A. 90?
13 A. Um-hum. 13 Q. 90.
14 Q. And now that you have refreshed your 14 MR. BAXTER: Objection. Foundation.
15 recollection that it receives Bundy Aid and that it 15 A. If you have the document, it would help
16 goes toward financial aid, does Yeshiva University 16 me.
17 need to make any special provisions about how it 17 Q. Sure.
18 distributes Bundy Aid, given the restrictions that 18 (Plaintiffs' Exhibit 21, Excerpt from
19 the aid comes with? 19 bond issuance documents for DASNY to Yeshiva
20 MR. BAXTER: Objection to the 20 University, was so marked for
21 characterization and it calls for a legal 21 identification, as of this date.)
22 conclusion. 22 Q. So this is an excerpt from the bond
23 But if you know, you can answer. 23 issuance documents for DASNY to Yeshiva University.
24 A. Idon't think so. 24 The original is about 150 pages, but what you have
25 Q. Okay. You can set that aside. You 25 here is the cover sheet.
Page 167 Page 168
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2 A. Um-hum. 2 A. I believe these monies went towards some
3 Q. The table of contents. Do you 3 of the buildings that are dormitories. I believe
4 understand that Yeshiva University participated in 4 it also went towards some classrooms, office space.
5 a bond issuance from the Dormitory Authority of the 5 Q. Do you know the names of any of the
6 State of New York for $90 million in 2011? 6 buildings that were renovated, improved, repaired
7 A. Yes. 7 or equipped using the DASNY bond issuance money?
8 Q. If you go, please, to the page of the 8 A. I'm not sure which dormitories. I'm
9 exhibit that has the number 12 on the bottom, so do 9 trying to remember. Maybe it had to do with air
10 you understand that the bonds were issued to raise 10 conditioning that maybe was brought into all of
11 money for Yeshiva University to conduct certain 11 them. So those would be Rubin Hall, Morganstern
12 capital improvement projects? 12 Hall and some areas related to the -- I'm trying to
13 A. Yes. 13 think of the years here, though. This is 2011.
14 Q. And the 2011 project is defined in this 14 MR. BAXTER: I caution you not to
15 bond document as consisting "of the financing or 15 speculate, but, if you know, you can
16 refinancing of the renovation, improvement, repair 16 testify.
17 and equipping of the exterior and interior of the 17 A. Idon't remember exactly which areas.
18 existing facilities located at the university's 18 Again, $90 million would be helpful to make some
19 campuses in the Bronx and Manhattan in New York 19 improvements.
20 City including the refunding of certain taxable 20 Q. So, broadly speaking, your testimony is
21 debt that financed a portion of such expenditures." 21 that it went to improvements for dormitories,
22 My question is do you know which 22 classrooms and office space, but, as you sit here
23 facilities on the university's campuses the 2011 23 today, you don't know specifically which buildings.
24 project financed or refinanced the renovation, 24 Is that right?
25 improvement, repair and equipping of? 25 A. I think bathrooms also. It could be
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2 multiple buildings. I don't remember. 2 documents.
3 (Plaintiffs' Exhibit 22, Document Bates 3 A. Ithink I may have seen this before.
4 stamped YU 01301, was so marked for 4 Yes. I would note that it is confusing language.
5 identification, as of this date.) 5 Q. Sure. Can you tell us what steps if
6 Q. Okay. So I'm handing you what has been 6 any Yeshiva University takes to comply with DASNY's
7 marked as Exhibit 22, and this is Bates stamped 7 restriction on the religious use of funds with
8 YU 01301. This is a page that was produced by your 8 respect to the 2011 bond issuance funds?
9 lawyers from the DASNY bond applications. 9 MR. BAXTER: I object as outside the
10 Are you aware that the participation in 10 scope of number 7.
11 the DASNY bond issuances comes with this 11 But you can answer.
12 restriction on religious use clause? 12 A. My knowledge would be in connection to
13 A. Just give me one second, please. Okay. 13 places of religious worship would probably be
14 Ijust read it. I'm sorry. What was the 14 something that would be taken into account.
15 question? 15 Q. Can you explain what you mean?
16 Q. The question was are you aware that the 16 A. That funding given to us through DASNY
17 participation in the DASNY bond issuance comes with 17 would not be designated for places of religion
18 this restriction on religious use clause? 18 worship.
19 A. I'm aware that this is here in the 19 Q. So what place would that be, for
20 document. 20 example, on YU's campus?
21 Q. But were you aware before you saw it 21 A. Beit Midrash Prayer Hall, that would
22 today that it was part of the DASNY bond issuance 22 probably, but then again "that the foregoing
23 restrictions? 23 restriction shall not prohibit the free exercise of
24 MR. BAXTER: I am going to note the 24 any religion," so it's a little bit confusing.
25 exhibit itself is separated from any other 25 Q. Right, and so my question is just, to
Page 171 Page 172
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2 your knowledge, how has Yeshiva University 2 number 2 or whichever one it is before, number 4,
3 attempted to meet the restrictions whatever they 3 highly integrated, because there's a lot of
4 say in this paragraph with its receipt of these 4 integration between all of the purposes and usages
5 funds? 5 of the buildings on campus.
6 MR. BAXTER: Objection as outside the 6 Q. So, with respect to this language and
7 Scope. 7 the restrictions from DASNY, are you aware of any
8 You can answer if you know. 8 restrictions on the use of the DASNY money to
9 A. Taking great care and diligence that the 9 comply with this language that it can't be used in
10 money would not be allocated specifically for a 10 connection with any part of a program or school or
11 place of worship. 11 department of divinity?
12 Q. Anything else? 12 MR. BAXTER: Objection as outside the
13 A. No. 13 scope.
14 Q. Has Yeshiva University taken steps to 14 A. Yeah. I'm not sure if I understood.
15 ensure that the DASNY funds are not allocated for 15 Q. Sure. So you said that you think that
16 places that are used for sectarian religious 16  Yeshiva takes great care to not use the DASNY funds
17 instruction? 17 for improvements is the way I understood your
18 MR. BAXTER: Objection. Outside the 18  testimony in places of religious worship.
19 scope. 19 A. Correct.
20 If you know, you can answer. 20 Q. You said that you didn't know what steps
21 A. T'm not sure. 21 it took to segregate the funds with respect to
22 Q. What about in connection with any part 22 places that were used for sectarian religious
23 of a program or department or school of divinity? 23 instruction if I understood your testimony
24 MR. BAXTER: Same objection. 24 correctly?
25 A. Point of information. Getting back to 25 A. And it would be difficult, even if we
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2 wanted to, to define what's a sectarian place and 2 mischaracterizing the statement, which says
3 what's not a sectarian place on campus. 3 not to be used for sectarian religious
4 Q. Right, and so my entire question is just 4 instruction.
5 to get the extent of your knowledge as to what 5 A. Right. So I'm not sure what that even
6 Yeshiva University has done to try and comply with 6 means. What sectarian religious instruction?
7 this if anything. 7 Q. Has Yeshiva University ever represented
8 A. Okay. 8 to DASNY that it is a religious corporation?
9 MR. BAXTER: Again, objection as outside 9 MR. BAXTER: Obijection, calls for a
10 the scope. 10 legal conclusion.
11 If you know, you can answer. 11 Q. This is from topic 7, "Yeshiva
12 A. Definitely I don't know firsthand what 12 University's policies and practices in obtaining
13 instructions were given in terms of the 13 bond issuances from DASNY and how Yeshiva
14 construction people, but, if we were asked, but 14 University characterizes or has characterized its
15 knowing that we would comply with anything that we 15 status as a religious corporation for purposes of
16 were told to do and if it was within the purview of 16 obtaining bond issuances from DASNY."
17 our understanding that we would not be able to use 17 MR. BAXTER: You can answer, but I'm
18 the funding for a place of worship, we wouldn't be 18 still stating an objection.
19 allocating any of the funding toward improvement in 19 MS. ROSENFELD: What is the objection?
20 a place of worship. 20 MR. BAXTER: To the extent it calls for
21 Q. Did Yeshiva University allocate any of 21 a legal conclusion, he doesn't have to
22 the DASNY funds for places that are used for 22 testify to it, but he can answer to the
23 sectarian religion instruction? 23 extent it doesn't call for a legal
24 MR. BAXTER: Objection. Outside the 24 conclusion.
25 scope. Actually, objection as to 25 MS. ROSENFELD: This is the topic for
Page 175 Page 176
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2 which you designated him to testify. 2 Yeshiva University ever represented to DASNY that
3 MR. BAXTER: It still has some mix of 3 it is a religious corporation?
4 factual and legal conclusions. For 4 MR. BAXTER: Same objection.
5 example, the meaning of religious 5 Go ahead.
6 corporation. 6 A. We would represent ourselves to DASNY as
7 But go ahead and answer the question if 7 we would represent ourselves to any state, city,
8 you're able to. 8 federal, any official documentation as to who we
9 MS. ROSENFELD: Well, he's here to give 9 are. I think actually it's even here, right?
10 binding testimony on behalf of the 10 History and general description. Yeshiva
11 corporation. 11 University, we have here who Yeshiva University is.
12 MR. BAXTER: I'm not stopping him from 12 Q. Just so the record is clear, are you
13 testifying. I've stated my objection. He 13 reading from an exhibit?
14 can answer the question. 14 A. Yes.
15 MS. ROSENFELD: But your objection is 15 Q. Can you just put it on the record which
16 marring the regard claiming that this is a 16 exhibit.
17 legal conclusion, when you designated 17 A. 21, where it says general information.
18 somebody to testify. If you thought this 18 Q. Sure. So again back to this distinction
19 was an improper subject for deposition, you 19  that we were drawing earlier that Yeshiva
20 should've objected to it, but you didn't. 20  University may represent itself as a religious
21 You produced him. 21 institution or religiously affiliated or having a
22 So your objections to the questions at 22 religious identity on the one hand versus Yeshiva
23 this point on that basis is not proper, and 23 University claiming a legal status as a religious
24 I'm going to move to strike them. 24 corporation under New York law.
25 Q. So, to go back to my question, has 25 My question is the latter. Has Yeshiva
Pages 173 to 176
New York Hudson Court Reporting & Video New Jersey

212-273-9911

1-800-310-1769

732-906-2078

| NDEX NO. 154010/ 2021
RECEI VED NYSCEF: 01/20/2022



NYSCEF DOC. NO. 282

Page 177 Page 178
1 KALINSKY 1 KALINSKY
2 University ever represented itself to DASNY as a 2 not?
3 religious corporation under New York law? 3 A. From my recollection from the
4 A. I think we represented ourselves as the 4 documentation that need to be presented, we
5 document shows. A religious orientation is clear 5 presented under the education law.
6 from the documentation. Our affiliations are 6 Q. When you say "we presented under the
7 clear. I don't know what boxes were checked 7 education law," what are you referring to?
8 unless I have the document adjacent here. 8 A. We presented as a university.
9 Q. So the answer is you don't know? 9 Q. To whom?
10 A. I'm not aware of which boxes off the top 10 A. To DASNY.
11 of my head without seeing the document. 11 Q. Perhaps just to speed up our walk
12 Q. Okay. Well, the topic that you were 12 through these various exhibits, are you aware,
13 designated to testify about is how Yeshiva 13 Rabbi Dr. Kalinsky, of any instance where Yeshiva
14 University characterizes or has characterized its 14 University has characterized itself as a religious
15 status as a religious corporation for purposes of 15 corporation under New York law for purposes of
16 obtaining bond issuances from DASNY. 16 obtaining funding from any source?
17 So I think we need to just make a clear 17 A. With the capital R?
18 record about whether you can answer that question 18 Q. Meaning legally organized as a religious
19 or not. Can you answer the question of whether 19 corporation when we say capital R, are you aware of
20 Yeshiva University has characterized itself as a 20 any presentation of that type by Yeshiva
21 religious corporation, capital R religious, under 21 University?
22 the law for purposes of obtaining bond issuances 22 A. I'm not sure.
23 from DASNY? 23 Q. And are you not sure because you think
24 A. I would assume that we have not. 24 it's possible, or are you not sure -- what makes it
25 Q. And why would you assume that you have 25 hard to answer that question?
Page 179 Page 180
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2 A. Because I haven't seen all the 2 A. We applied for funding. Again, the
3 university documents. 3 document in front of me is about security cameras
4 Q. Okay. Have you ever seen a document 4 at the pedestrian plaza. So I'm not sure which
5 where Yeshiva University applied for any source of 5 part you're asking about.
6 funding where it represented that it was a 6 Q. Sure. It says it applied for a grant in
7 religious corporation under New York law? 7 the amount of $250,000. Do you see that?
8 A. Idon't think so. 8 A. Yes.
9 Q. Let's move, please, to number 20. 9 Q. If you go to the next page, 1171, it's
10 Actually, you know what? I don't think we need 10 on the DASNY letterhead, 1172, you can see that a
11 that. 11 grantee questionnaire was filled out by Yeshiva
12 (Plaintiffs' Exhibit 23, Document Bates 12 University?
13 stamped YU 01171 through YU 01173, was so 13 MR. BAXTER: I'm just going to note for
14 marked for identification, as of this date.) 14 the record you don't have the full document
15 Q. For the record, Exhibit 23 is Bates 15 here. This is excerpts.
16 stamped YU 01171, YU 01172 and YU 01173. So did 16 But go ahead and review the document.
17 Yeshiva University at some point complete a project 17 A. Yeah.
18 to update the pedestrian plaza around campus? 18 Q. Do you see that grantee questionnaire?
19 MR. BAXTER: I object. This is outside 19 A. It's just information here. I'm not
20 the scope, but I will let him answer. 20 sure.
21 A. There's a 185th Street plaza project. 21 Q. Well, do you see at the top it says,
22 It's actually a New York City street plaza project, 22 "New York State of Opportunity DASNY Grant Programs
23 if that's what you're referring to. 23 Grantee Questionnaire"?
24 Q. And did Yeshiva University receive funds 24 A. Yes.
25 from DASNY to support that project? 25 Q. Okay, and then, if you flip to the back
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2 of that page, 1173, Yeshiva University reported to 2 don't know how quickly these things go. This is
3 DASNY that it was a university educational 3 not so long ago. February 16, 2021. I don't know.
4 organization. Is that correct? 4 Q. Okay, and in this document Yeshiva
5 A. Yes. 5 University represents itself as a 501(c)(3)
6 MR. BAXTER: Where is that? Okay. 6 not-for-profit institution of higher learning
7 Q. Okay. You can set that aside. Handing 7 located in the City of New York, is that right?
8 you what has been marked as Exhibit 24. 8 A. Thatis what it says.
9 (Plaintiffs' Exhibit 24, Document Bates 9 Q. Okay, and it says here that "This would
10 stamped 1355 through 1356, was so marked for 10 provide a needed space for respite and community
11 identification, as of this date.) 11 gathering in Washington Heights."
12 Q. This was produced by your counsel Bates 12 Do you see that?
13 stamped 1355 and 1356. This is a letter from John 13 MR. BAXTER: I'm going to object to the
14 Greenfield, director of government relations. Is 14 extent this is outside the scope of the
15 he one of the people that you spoke with to prepare 15 deposition.
16 for your deposition today? 16 You can answer.
17 A. Yes. 17 A. Which paragraph are you in?
18 Q. And did Yeshiva University seek to 18 Q. The second to last full paragraph, "The
19 obtain $10 million from New York State to renovate 19 benefit of this project is twofold."
20 the Amsterdam Avenue pedestrian plaza? 20 A. Yeah, this is true, yeah, meaning if
21 A. 1 believe that's what that says here in 21 you're familiar with the project, it's on Amsterdam
22 bold. 22 Avenue. Amsterdam Avenue is the heart of the
23 Q. And do you know if Yeshiva University 23 campus, but it's also Amsterdam Avenue, and,
24 received that money? 24 generally speaking, both from the 185th Street
25 A. Idon't know if that went through. I 25 plaza and the Amsterdam Avenue plaza, with joy, the
Page 183 Page 184
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2 people are hanging out there especially in the 2 first question.
3 summer when we're not in session, our local 3 There's a difference between individuals
4 community members, for probably four or five months 4 and groups. If someone would want to bring 50
5 out of the year. They're there throughout the 5 people to the plaza and play loud music and give
6 whole year, but they're the main ones here. 6 out, you know, whatever it might be, they would
7 So it's definitely a place of respite, 7 actually have to go to the city to ask for
8 and that's why New York City has a plaza project. 8 permission to run a program on the plaza.
9 There's plazas all over the place. Near Pinehurst 9 If you're asking about a single
10 there's a plaza project. That's what it does. 10 individual entering the plaza or leaving the plaza,
11 Q. Sois the plaza open to all members of 11 it's an open plaza for the community.
12 the public? 12 Q. My question was, is there any exception
13 A. Sure. 13 that Yeshiva University would claim to public use
14 Q. Can Yeshiva University refuse to allow 14 of this plaza based on its status as a religious
15 members of the public to access the plaza? 15 corporation?
16 A. No. 16 MR. BAXTER: I'm going to object to this
17 MR. BAXTER: Objection. Calls for a 17 line of questioning as outside the scope of
18 legal conclusion. 18 the notice. So I instruct the witness not
19 If you know, you can answer. 19 to answer.
20 Q. Okay. Is there any exception that 20 A. Tdon't know.
21  Yeshiva University would claim to public use of the 21 MS. ROSENFELD: It's not outside the
22 plaza based on its status as a religious 22 scope of the notice, because the notice is
23 corporation? 23 its practices in obtaining bond issuances
24 A. Let me answer the question a little bit 24 and how it characterizes itself as a
25  that I was going to say before in answering my 25 religious corporation.
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2 MR. BAXTER: From DASNY. From DASNY. 2 get it is not within the scope of the
3 MS. ROSENFELD: This is money from New 3 question.
4 York State, and I don't think that the judge 4 MS. ROSENFELD: Okay. Well, I think it
5 would appreciate us slicing it quite so 5 is fairly implied in the topic, and I would
6 narrowly, since this is an application for 6 like the witness to answer the question.
7 funding from New York State similar to 7 MR. BAXTER: You can answer if you know.
8 DASNY. 8 I just ask you not to speculate.
9 MR. BAXTER: I'm going to stick with 9 A. Okay. So can you say it one more time
10 what the notice says and instruct the 10 so I can try not to speculate.
11 witness not to answer any questions about 11 Q. Um-hum. With respect to the DASNY funds
12 this topic. 12 that we talked about previously that were used to
13 Q. So, with respect to the DASNY funds we 13 improve certain facilities on Yeshiva's campus, has
14 talked about in those buildings that the DASNY 14 Yeshiva University ever tried to limit activities
15 funds were used for, has Yeshiva University ever 15 in those buildings based on its claimed status as a
16 tried to limit activities in any of those 16 religious corporation to your knowledge?
17 facilities based on its claimed status as a 17 A. Activities? I'm not sure. Like what
18 religious corporation to your knowledge? 18 would happen? What you would be referring to?
19 MR. BAXTER: Again, I object as outside 19 Are you asking if we would limit activities? I
20 the scope. 20 don't know. I'm not sure.
21 MS. ROSENFELD: That's directly in the 21 Q. Is Yeshiva University's legal status
22 scope of topic 10. 22 as -- claimed legal status as a quote unquote
23 MR. BAXTER: 7? 23 religious corporation, has Yeshiva -- you know
24 MS. ROSENFELD: Topic 7. 24 what? I think this is not your question. I will
25 MR. BAXTER: How they use it after they 25 just withdraw it.
Page 187 Page 188
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2 Is it accurate that Yeshiva enters into 2 corporation and as well as its actual
3 contracts with the City of New York from time to 3 status.
4 time to provide services? 4 Q. Soif yougoto --
5 MR. BAXTER: Objection. Outside the 5 A. And I've never seen this before.
6 scope of the deposition. You don't have to 6 Q. Iunderstand. There's no question.
7 answer the question. 7 If you go to the second page of the document, it
8 MS. ROSENFELD: These are all going to 8 says this is an agreement between the City of New
9 be questions about Yeshiva's representations 9 York acting --
10 to -- public-facing representations about 10 A. Page 1 or page 2?
11 its legal status. 11 Q. Page 1 of the actual contract. It
12 MR. BAXTER: Ask the question again. 12 says, "This agreement effective July 1st, 2018
13 Back to number 1? 13 between the City of New York acting by and through
14 MS. ROSENFELD: Exhibit 25. 14 its Department of Health and Mental Hygiene and
15 (Plaintiffs' Exhibit 25, Contract 15  Yeshiva University, contractor, a not-for-profit
16 effective JU|y 1st, 2018, was so marked for 16 corporation," et cetera.
17 identification, as of this date.) 17 So this is a contract between the City
18 MR. BAXTER: Tell me what topic you're 18  through DOHMH and Yeshiva University to provide
19 asking questions under. 19 certain services. You can see at the end that the
20 MS. ROSENFELD: I think it goes probably 20  contract is executed by Mr. Lauer for Yeshiva
21 to 2 and also partially to 1. I mean these 21 University and by the Assistant Commissioner for
22 are issues about its public presentation of 22 the City.
23 its status. 23 A. Do you have what this is about?
24 So I would assume these are facts that 24 MR. BAXTER: I object. I don't think
25 would go to its claim to be a religious 25 this is the full document.
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2 THE WITNESS: Yeah. 2 scope.
3 Q. I believe it's the full document. 3 A. I think we need to know what this is
4 A. Itcan't be. 4 talking about before we talk about why we would be
5 Q. It's the agreement, and it's signed. 5 presenting ourselves in a certain way.
6 This is the agreement. 6 Q. If you can answer my question, you do
7 A. What are they agreeing to? 7 need to. So in this document is Yeshiva University
8 Q. So what I wanted to ask you, Rabbi Dr. 8 representing that it's a community-based
9 Kalinsky, is do you see at the top where it says 9 not-for-profit corporation?
10 Recitals, and it says, "Contractor is a 10 MR. BAXTER: Again, objection for lack
11 community-based not-for-profit corporation or other 11 of foundation and incomplete document.
12 public service organization"? 12 If you know, then you can answer. If
13 A. No. 13 you don't know, don't speculate.
14 Q. It's in the very top recital. 14 A. This may be a very specific -- I
15 A. "Contractor, which is community-based 15 wouldn't say that this references Yeshiva
16 not-for-profit corporation or other public service 16 University necessarily. I don't know what it's
17 organization." Okay. 17 talking about. Maybe it's about --
18 Q. And, in this case in this contract with 18 Q. Do you see on page 11 of the document
19 Yeshiva University, do you see that above? 19 that it's signed by Yeshiva University by Mr.
20 A. Yes. 20 Lauer?
21 Q. So from time to time has Yeshiva 21 A. Yes.
22 University represented that it's a community-based 22 Q. Okay. Does Yeshiva University change
23 not-for-profit corporation? 23 how it represents itself depending on the audience
24 MR. BAXTER: Objection. The document 24 to whom it's speaking?
25 speaks for itself, and it's outside the 25 A. I can't answer that question.
Page 191 Page 192
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2 Q. Well, as a legal entity, does Yeshiva 2 Exhibit 27.
3 University represent itself differently depending 3 (Plaintiffs' Exhibit 27, Application for
4 on whether it's speaking to a government funder, 4 grant, was so marked for identification, as
5 whether it's speaking to its students, whether it 5 of this date.)
6 is speaking to the Bundy Aid funders? 6 Q. Are you aware that Yeshiva University
7 A. So, again, if you want to differentiate 7 applied for grants from the Department of Homeland
8 between asking for aid and talking to students, you 8 Security for security cameras?
9 can use different language. One is going to be a 9 MR. BAXTER: Again objection as outside
10 legal technical term. One is going to be reality. 10 the scope.
11 Q. What about for its legal corporate 11 You can answer.
12 status? Does that change depending on who it's 12 A. Ithink so. It would be a worthwhile
13 speaking to? 13 thing to ask for. Was this for the university?
14 A. Idon't think the university speaks to 14 Is this for the high school?
15 its students about its legal corporate status. 15 Q. So, if you look at the second page which
16 Q. Okay, but what about with respect to 16 is Bates stamped by your lawyers YU 01085, it says
17 representations to government? Does Yeshiva 17 "Summary description of the project.”
18 University change how it describes its legal status 18 Do you see the first two sentences
19 depending on who it's speaking to, whether city, 19 provide a description of the grantee as Yeshiva
20 state or federal government? 20 University?
21 A. I assume whoever fills out forms is 21 A. I see the first sentence. That's the
22 being honest in filling them out appropriately 22 first time I'm seeing it described in those exact
23 representing the university and representing what 23 words.
24 needs to be done. 24 Q. Okay. Well, would you agree that the
25 Q. So I'll show you what has been marked as 25 university has become one of the world's premier
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2 centers for the academic study of Jewish culture, 2 University representing itself as a not-for-profit
3 religion, philosophy and tradition? 3 corporation?
4 A. Amongst other things. 4 A. I wouldn't categorize it as that.
5 Q. And on the front page, did you speak 5 Q. You disagree with the categorization of
6 with Ronald Nahum, director of finance and 6 whoever filled out this form made?
7 administration, to prepare for your deposition 7 A. No, I didn't say that either. Again, I
8 today? 8 didn't speak to the person who filled out the form.
9 A. Not in the recent week. I do know who 9 There's two boxes. They filled out one of them to
10 he is, and I have spoken to him in the past, but 10 apply for the grants. It could be this person is
11 not in the last week or so. 11 not familiar with the other terminology of
12 Q. Okay. Have you ever spoken to him to 12 sectarian. I think, as we discovered, it's a very
13 get ready for today's deposition? 13 unclear word.
14 A. No. 14 So whoever it is of these four people, I
15 Q. Do you see here that somebody checked 15 wouldn't define university on this piece of paper.
16 the box on here not-for-profit? There's two 16 Q. This is a representation made to obtain
17 choices, sectarian entity and not-for-profit, on 17 money from the federal government, right?
18 page 1084. 18 A. Um-hum.
19 A. Um-hum. 19 Q. It has to be accurate, right?
20 MR. BAXTER: I'm just going to object. 20 A. Itis accurate.
21 This is an incomplete form. 21 Q. Okay. In the beginning of the
22 But go ahead. 22 deposition when I asked you who you had spoken to,
23 Q. Do you know who made that selection? 23 one of the people that you mentioned is somebody
24 A. No. 24 who I believe you said is responsible for
25 Q. Is this another example of Yeshiva 25 institutional research. I may be misstating that
Page 195 Page 196
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2 name. 2 would be able to create that report.
3 A. He's maybe the director or assistant -- 3 Q. And so did he create a report for you
4 associate director. I don't know exactly his 4 that showed how much Bundy Aid had been received by
5 title. You're referring to David Palmer? 5 Yeshiva University?
6 Q. Yes. What is the division or 6 MR. BAXTER: Objection to form.
7 department or group that he works in? 7 A. It was a discussion about what he does
8 A. David Palmer is a faculty member, and he 8 for Bundy funding.
9 also works for the Provost in the Department of 9 Q. And so can you just describe what he
10 Institutional Research. 10 said to you and what you said to him about the
11 Q. Okay. The Department of Institutional 11 Bundy funding that you haven't already testified
12 Research. 12 about today?
13 A. Yeah, but he's not, I don't think he 13 A. Sure. If Irecall, I just asked him, so
14 runs the department being that he doesn't do it 14 I need to know information on Bundy. He said sure.
15 full-time, but he runs a lot of, crunches a lot of 15 We apply. We fill out the forms. I think at one
16 the numbers for the institution. 16 point they were paper forms. Then they became more
17 Q. Okay, and what specifically did you 17 digital forms. He fills them out as appropriate
18 discuss with him that was helpful or that was 18 and obviously representing it's accurate data.
19 needed for you to prepare for today's deposition? 19 Q. Okay. Did you and he speak at all about
20 A. He was the one who crunches the number 20 this element of the topic that related to its
21 for the Bundy funding, for the graduates. That's 21 religious corporate status and Bundy Aid?
22 the institutional research. That area is his area. 22 A. Are you referring to --
23 He'll work with the registrar's office and look at 23 Q. -- the topic.
24 the end of the year to see how many students 24 A, --19?
25 completed X amount of degrees, and he's the one who 25 Q. I'm actually referring to topic 6 in the
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Page 197 Page 198
1 KALINSKY 1 KALINSKY
2 original notice, which was about the university's 2 involved in creating it, so I should be somewhat
3 status as a religious corporation for purposes of 3 familiar.
4 obtaining Bundy Aid, and my question was whether 4 Q. Okay. If you'd please turn to page 6
5 you had spoken to this individual about that aspect 5 using the document numbering.
6 of the notice? 6 A. Okay.
7 A. If Irecall, I asked him what are the 7 Q. So in that first sort of introductory
8 procedures for receiving Bundy Aid. He told me 8 paragraph, it says, the last sentence of the
9 there are forms. We fill out the forms. We didn't 9 paragraph, "YU will grow its enroliment by building
10 go through specifics every single line all the 10 and extending its intellectual brand, retaining the
11 things that he needs to fill out, and he did not 11 hearts and minds of the Modern Orthodox community
12 know about any additional forms about the religious 12 while expanding beyond our traditional
13 characterization. 13 constituency."
14 (Recess taken) 14 What does this mean when the strategic
15 BY MS. ROSENFELD: 15 plan talks about expanding beyond Yeshiva
16 Q. Rabbi Dr. Kalinsky, I'm handing you 16 University's traditional constituency?
17 Pathways to Our Future, which is Exhibit 26. 17 A. IfIrecall and also can -- I believe
18 (Plaintiffs' Exhibit 26, Pathways to Our 18 this has to do with looking at trajectory to the
19 Future, Yeshiva University's strategic plan 19 more Yeshivish community, to the more Hasidic
20 2016 to 2020, was so marked for 20 community and to build programs for that
21 identification, as of this date.) 21 constituent beyond the traditional Modern Orthodox
22 Q. Did you review this document, Yeshiva 22 community, and we actually did that.
23 University's strategic plan 2016 to 2020, to 23 The Wurzweiler School of Social Work has
24 prepare for your deposition? 24 a program, a collaboration with the Sara
25 A. Yes. Irefreshed my memory. I was 25 Schenirer -- I'm not sure what the last --
Page 199 Page 200
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2 Institute or something, and we've recruited many 2 to get into Brooklyn, New York and recruit in those
3 more students from the more Yeshiva community, 3 high schools, and they're not traditional in that
4 Hasidic community, to the social work school. 4 we don't traditionally recruit from there, but now
5 In cyber security, we're now recruiting 5 we're going to go in there and recruit those
6 students from Lakeland, New Jersey to come take our 6 students, all aligned in the mission and things of
7 cyber security graduate program. 7 that sort.
8 Q. And so when the document speaks about 8 Q. Okay. Thanks. You can set that aside.
9 traditional and new markets at 2B? 9 I am handing you what has been marked as
10 A. 2B. One second. "Increase student 10 Plaintiffs' Exhibit 29.
11 enroliment in all schools." Yeah. Traditional is 11 (Plaintiffs" Exhibit 29, List of
12 used in terms of a secular word here, I think. 12 lobbying activities performed by Yeshiva
13 Q. Butis the new markets referring to the 13 University's lobbyists as reported to New
14 same group that you just spoke about before? 14 York State, was so marked for
15 A. TIthink so. Again, this is a strategic 15 identification, as of this date.)
16 plan. The university was trying to figure out ways 16 Q. Are you aware that Yeshiva University
17 to expand enrollment in our graduate schools. That 17 hires lobbyists, and its lobbyists are required to
18 was the goal. 18 report their lobbying activity to the public?
19 So, if we viewed ourselves as the 19 MR. BAXTER: Objection, outside the
20 middle, the Modern Orthodox, the traditional, it 20 scope.
21 could be new markets also. I don't know what the 21 MS. ROSENFELD: Well, I'm going to get
22 traditional brand of a Ferkauf student was or is. 22 there.
23 You could say the same thing for undergraduate. 23 A. Idon't know so much about this
24 Maybe in 2016 we didn't have a lot of 24 document.
25 students from Brooklyn, New York. Now we're going 25 Q. Okay. I'm not asking about the
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Page 201 Page 202
1 KALINSKY 1 KALINSKY
2 document. I am just asking you in general, are 2 ask a question, and you answer the question.
3 you aware that Yeshiva University has lobbyists 3 A. Yeah. I mean it would be the same
4 that lobby? 4 things that I said for other things that we
5 A. For our interests, yes. 5 represent ourselves as.
6 Q. Okay, and what this document is, whether 6 Q. Okay. So, in particular, though, you're
7 or not you've seen it before, is a list of lobbying 7 not aware of how Yeshiva University characterizes
8 activities performed by Yeshiva University's 8 itself for purposes of registering its lobbying
9 lobbyists as reported to New York State. 9 activities, is that correct?
10 So my question is does Yeshiva 10 A. Right.
11 University report in connection with its lobbying 11 Q. Okay. You can set that aside. Are you
12 activities that it is a religious corporation under 12 aware of whether Yeshiva University has reported to
13 any New York law? 13 City Council, Borough President or any of the
14 A. Idon't know. 14 lobbying targets in here that it characterizes
15 Q. And do you know if the lobbying 15 itself as a religious corporation under New York
16 reporting requirements for religious corporations 16 law?
17 are different for religious corporations or other 17 A. No. Idon't know.
18 entities? 18 Q. I'm handing you what has been marked as
19 A. Idon't know. I didn't prepare this 19 Plaintiffs' Exhibit 28.
20 piece. I don't know. 20 (Plaintiffs' Exhibit 28, Document headed
21 Q. Well, this is just another aspect of 21 Religious Institution Certification Form,
22 Yeshiva University's outward-facing reporting. 22 was so marked for identification, as of this
23 So -- 23 date.)
24 A. Again, but I would speculate if I could. 24 Q. Rabbi Dr. Kalinsky, why don't you take a
25 MR. BAXTER: Don't speculate. Let her 25 minute and review this document, and let me know
Page 203 Page 204
1 KALINSKY 1 KALINSKY
2 when you have had a chance to review it. I will 2 asks certain questions about the institution, for
3 ask you some questions. 3 example, the name, the address. Do you see that?
4 Have you had a chance to skim the 4 A. Yes.
5 document? 5 Q. Then question 3 asks if the religious
6 A. Ithink I have the basic idea. 6 institution with the New York State Department of
7 Q. Okay. So my first question, just 7 Education -- I'm sorry. Withdrawn. The question
8 generally, are you aware that colleges and 8 at 3A asks, "If the institution is owned,
9 universities may register as religious institutions 9 controlled, operated and maintained by a religious
10 with the New York State Department of Education for 10 organization lawfully operating as a nonprofit
11 the purpose of receiving Title 4 funding for 11 religious corporation," and then defines that as
12 financial aid from the federal government? 12 religious organization. Do you see that?
13 A. Now I understand this document. Yeah. 13 A. Yes.
14 Q. Okay, and so, in your designated role as 14 Q. And then it also asks at attachment A,
15 corporate representative, are you aware of whether 15 which is the second page, do you see it says at the
16 Yeshiva University has registered as a religious 16 top attachment A?
17 institution with the New York State Department of 17 A. Yes.
18 Education? 18 Q. So then it says that, to register as a
19 A. I'm not aware. 19 religious institution, it has to also submit this
20 Q. Do you know if Yeshiva University has 20 certification form from the organization that owns,
21 registered as a religious institution with the New 21 operates, controls, maintains it. Do you see
22 York State Department of Education? 22 that?
23 A. Tdon't know. 23 A. Okay. Yeah.
24 Q. If you look at page 1, it's titled 24 Q. And if you turn to the back of that
25 Religious Institution Certification Form, and it 25 page, it says that the religious organization has
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Page 205 Page 206
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2 to provide documentation -- 2 New York State's Religious Corporations Law as
3 A. Where does it say religious 3 asked in question 5 in the document in front of
4 organization? 4 you?
5 Q. I'm sort of paraphrasing. It says, 5 A. I'm not sure about the legal definition.
6 "Attach a copy of documentation establishing that 6 Q. Well, you have been designated to answer
7 the religious organization is lawfully operating as 7 this precise question.
8 a nonprofit religious corporation pursuant to New 8 A. Really?
9 York State's Religious Corporations Law." 9 Q. Yes. So the question is does Yeshiva
10 Do you see that? 10 University operate pursuant to New York State's
11 A. Yes. 11 Religious Corporations Law?
12 Q. Okay. So does Yeshiva University 12 A. My understanding, I feel like this
13 operate under New York State's Religious 13 question was asked like hours ago, so I'm just not
14 Corporations law? 14 sure if it's different than what it was then. We
15 MR. BAXTER: Obijection, calls for a 15 operate as a religious corporation, and we're
16 legal conclusion. 16 incorporated as an education corporation with the
17 But go ahead. 17 State of New York.
18 A. Do we have documentation saying this is 18 Q. Well, this uses New York State's
19 your question? 19 Religious Corporations Law, capital R, capital C,
20 Q. No. My question is does Yeshiva 20 capital L, correct?
21 University operate under New York State's Religious 21 A. Yes.
22 Corporations Law? 22 Q. Does Yeshiva University operate under
23 A. We are a religious corporation 23 New York State's Religious Corporations Law,
24 incorporated under an education corporation. 24 capital R, capital C, capital L?
25 Q. So does Yeshiva University operate under 25 A. Idon't know.
Page 207 Page 208
1 KALINSKY 1 KALINSKY
2 Q. Okay. Do you know if Yeshiva University 2 asking.
3 operates as a nonprofit religious corporation 3 Q. Because why?
4 pursuant to New York State's Religious Corporations 4 A. Idon't know where that would be
5 Law? 5 documented as a New York State Religious
6 MR. BAXTER: Same objections. 6 Corporation Law. I said we're a religious
7 A. The wording in here is a little bit, 7 corporation incorporated under the education law.
8 religious corporation, and then you have "pursuant 8 Q. So can we agree that Yeshiva University
9 to New York State's Religious Corporations Law." 9 is not incorporated under New York State's
10 We discussed already a few times the 10 Religious Corporations Law?
11 capital R Religious Corporation. I do not believe 11 A. With a capital R. Yes.
12 we're incorporated -- we're incorporated as an 12 Q. And can we, and, with respect to its
13 education with the State of New York, but we are a 13 operations as a -- okay. Withdrawn.
14 religious corporation. I don't think that has 14 So is Yeshiva University controlled
15 changed in anything that we've said or that I've 15 within the meaning that is on the front page, if we
16 seen. 16 look at 3A?
17 Q. So this document is asking if a 17 A. Yes.
18  religious organization is operating pursuant to New 18 Q. So this would be the document that a
19 York State's Religious Corporations Law. 19 college or university registering as a religious
20 So my pretty straightforward question to 20 institution with New York State Department of
21 you is does Yeshiva University operate pursuant to 21 Education for purposes of receiving federal
22 New York State's Religious Corporations Law as you 22 financial aid would have to fill out.
23 see it in front of you in this document? 23 Is Yeshiva University an institution,
24 A. Idon't think we can attach a copy of 24 I'm sorry, is Yeshiva University controlled by an
25 documentation. That's what this question is 25 institution that operates under the Religious
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1 KALINSKY 1 KALINSKY
2 Corporations Law? 2 to the board. I don't know. It's defining the
3 MR. BAXTER: Objection. 3 institution. I would think that would be -- I
4 Go ahead. 4 would assume that would be important discussion
5 A. Yeah. This is again a nuanced reading 5 before being just signed on a piece of paper.
6 of the word "controlled," and I'll restate I think 6 Q. Do you make any distinction between
7 what I mentioned before. 7 being a religious institution or a religious
8 We don't operate under control of the 8 corporation?
9 religion here. We are a religious institution. 9 A. In my understanding, there's not much of
10 We are a religious corporation. We have many 10 a distinction.
11 faculty members who are rabbis who influence the 11 Q. So for you those phrases are essentially
12 decisions of the university. It would be hard to 12 interchangeable?
13 necessarily that they have complete control in a 13 A. I would use, in my speaking, I would use
14 controlling type of way where they would be forcing 14 the word "institution" because people don't use the
15 people to do certain things. 15 word "corporation" in talking about recruiting
16 Q. Do you know if Yeshiva University 16 students, talking about a Yeshiva. Yeshiva would
17 intends to fill out this religious institutions 17 be described more of an institution, but, in
18 certification form? 18 talking about our corporate manner, we would say
19 A. Tdon't know. 19 definitely religious in that way as well.
20 Q. Who would know the answer to that? Who 20 Q. So, if somebody asks you to explain the
21 would be in charge at Yeshiva of making decisions 21 difference between your perception of being a
22 about whether to certify and submit this form or 22 religious corporation and a religious institution,
23 not? 23 is there any difference that you would draw?
24 A. Idon't know if it's one person who 24 A. One is more of a legal term, but, just
25 would decide. I don't know. This may have to go 25 talking to neighbors and to young people who
Page 211 Page 212
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2 wouldn't necessarily know the distinction, I don't 2 in with amendment, amended, but it has continued,
3 know. 3 continuing that tradition and that philosophy of
4 Q. Are you aware of any document that 4 the Yeshiva, that's where I would understand our
5 exists prior to the filing of this lawsuit where 5 origin of saying that we are a religious
6 Yeshiva University refers to itself as a religious 6 corporation.
7 corporation? 7 Q. But, in order to prepare for today's
8 A. Anything dated earlier that said we are 8 deposition, did you review any documents that
9 a religious corporation that I would have seen? 9 predate the filing of this lawsuit that refer to
10 Prior to preparing for this, I don't think in 10 Yeshiva University using the term "religious
11 corporate terms, meaning if you ask me what are we? 11 corporation"?
12 We're Yeshiva University. What's Yeshiva 12 A. That predate this deposition or predate
13 University? Yeshiva University. 13 or any documents?
14 Q. So for purposes of preparing for this 14 Q. Well, let's start with have you ever
15 deposition, did you review any documents that 15 seen any documents to prepare for this deposition
16 predate the filing of this lawsuit and refer to 16 that refer to Yeshiva as a religious corporation?
17 Yeshiva University as a religious corporation? 17 A. I would have to look back if there are
18 A. Other than the fact that RIETS, Rabbi 18 any filings, but off the top of my head I'm not
19 Isaac Elchanan Theological Seminary, when it was 19 sure. I would say it's definitional to Yeshiva
20 incorporated in 1897 as a seminary, it wasn't 20 University. In the first word, Yeshiva University,
21 incorporated as a religious corporation, even 21 Yeshiva means religious corporation.
22 though no one would argue whether that is a 22 Q. Okay. So the answer to the question of
23 religious corporation or not, and that being 23 whether you've ever seen a document that refers to
24 continued, so that any further documents that we've 24 Yeshiva University as a "religious corporation" is
25 seen the charter says it's education has continued 25 I'm not sure. Is that right?
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2 A. Correct. 2 research.
3 Q. And, prior to being asked to testify in 3 Q. And what did you speak to David Palmer
4 this deposition and preparing for this deposition, 4 about?
5 have you ever heard anybody refer to Yeshiva 5 A. Bundy Aid.
6 University as a "religious corporation"? 6 Q. Okay. I'm going to ask the reporter to
7 A. Definitely religious institution. That 7 show you Exhibit 19. Do you remember this document
8 for sure. Again, prior to this, I don't think I 8 from earlier in your deposition?
9 thought of the word "corporation" with Yeshiva 9 A. Yes.
10 University. 10 Q. And did you ask Mr. Palmer if he had
11 MS. ROSENFELD: I don't have any more 11 ever seen this document?
12 questions. Thank you for your time today. 12 A. Yes.
13 THE WITNESS: Sure. 13 Q. And what was his response?
14 MR. BAXTER: I have just a couple of 14 A. He had not seen it.
15 questions. 15 MR. BAXTER: Okay. No further
16 MR. BAXTER: I'm going to ask the court 16 questions.
17 reporter to show the witness Exhibit 20. 17 MS. ROSENFELD: Thank you very much.
18 EXAMINATION BY MR. BAXTER: 18 MR. BAXTER: Thank you.
19 Q. Do you remember this document from 19 (Time noted: 4:30 p.m.)
20 earlier in your deposition? 20
21 A. Yes. 21
22 Q. And you testified that you spoke to 22 Subscribed and affirmed to
23 David Palmer again do you remember? 23 before me this day of , 2021.
24 A. Yes. Associate. Now I see here his 24
25 title is associate director of institutional 25
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11 by blood or marriage, to any of the parties in this Exhibit 4 President Berman's statement to 28
i i P 13 board of trustees
12 matter and thgt I am in no way interested in the 14 Exhibit 5. veshiva University employee 32
13 outcome of this matter. handbook
14 IN WITNESS WHEREOF, I have hereunto 15
! Exhibit 6 Mission statement of Yeshi 35
15 set my hand this 30th day of November, 2021. 16 e Univ':fls?tr;s alement of Teshiva
16 17 Exhibit 7 Bylaws of Yeshiva University 37
18 Exhibit 8 December 15, 1967 articles of 37
17 incorporation amended charter
18 JOSEPH R. DANYO 19 -
Exhibit 9 Document Bates stamped YU 02560 69
19 20 through 2589 and YU 02747
20 through YU 02752
21
21 Exhibit 10 Pages from Yeshiva University 71
22 22 Career Center Class of 2018
23 Post-Graduation Destination
23 Survey
24 24 Exhibit 11 Yeshiva University 75
25 Undergraduate Dress Code
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2 Exhibit 12 List of current board of 8 2 Exhibit 29 List of lobbying activities 200
3 University website performed by Yeshiva
4 Exhibit 13 Petiti_on dat_ed O_ctober 9, 1969 94 3 University's |obby|sts as
5 gﬁ;ﬁ:p'va University to amend reported to New York State
6 Exhibit 14 Schedule E 105 4
7 Exhibit 15 Document Bates stamped YU 02981 141 Exhibit 28 Document headed Religious 202
8 through 2985 5 Institution Certification Form
Exhibit 16 Charter of RIETS dated 148 6 ~000~
9 February 27, 1970 7
10 Exh!b!t 17 Document dated March 2019 150 8
11 Exhibit 18 Document dated October 25, 2021 150
12 Exhibit 19 Blank application for 162 9
- participation in Bundy Aid 10
Exhibit 20 Document 164 1
14 12
Exhibit 21 Excerpt from bond issuance 166 13
15 documents for DASNY to Yeshiva
University 14
16 15
. Exhibit 22 Document Bates stamped YU 01301 169 16
Exhibit 23 Document Bates stamped YU 01171 179 17
18 through YU 01173 18
19 Exhibit 24 Document Bates stamped 1355 181 19
through 1356
20 20
Exhibit 25 Contract effective July 1st, 187 21
21 o 2018 o 22
22 Exhibit 27 Application for grant 192
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24 2016 to 2020 25
25
Page 219
1 SIGNATURE PAGE OF YOSEF KALINSKY
2 Page Line Should be Changed to Read
3 _See attached errata sheet
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19 I, YOSEF KALINSKY, hereby certify that I have
read the transcript of my testimony taken under oath and that
20 the transcript is a true and complete record of my testimony,
and that the answers on the record as given by me are true
21 and correct.
22
YOSEF KALINSKY
23 Sworn to before me
this____ day of , 2021
24
25 Notary Public
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Errata Sheet of Yosef Kalinsky for November 23, 2021 Deposition Transcript

Page Line Should be Changed to Read

5 24 “‘Azireli” should read “Azrieli”

6 2 “‘Azireli” should read “Azrieli”

18 19 “Azireli” should read “Azrieli”

40 16 “Kolinsky” should read “Kalinsky”

44 22 “Kolinsky” should read “Kalinsky”

56 10-11 “outside individuals” should read “aside from individuals”

61 18-19 “‘Roshei High Yeshiva” should read “Rosh HaYeshiva”

62 6 “‘undergrad of” should read “undergraduate”

62 9 “‘Roshei High Yeshiva” should read “Rosh HaYeshiva”

62 11 “Stone” should be deleted

80 13 “‘Azireli” should read “Azrieli”

81 25 “to be in kosher” should read “to eat kosher”

83 17 “‘Roshei High Yeshiva” should read “Rosh HaYeshiva”

111 21 “Mr. Melgar” should read “Mr. Kluger”

111 25 “Mr. Melgar” should read “Mr. Kluger”

133 16 Change “a religious” to “an education”

134 19 Insert “dual” before “curriculum” so that it reads “dual curriculum”

134 23 Change “pros” to “prose”

139 19-20 Delete “or a religious school”

145 2 Add “Torah Studies” after “Undergraduate”

145 4 Delete “UTS”

168 11 Change “Morganstern” to “Morgenstern”

191 9-10 Change “legal technical term” to “formal technical term”, change
“reality” to “informal”

199 6 Change “Lakeland” to “Lakewood”

204 8 Move quotation mark to “is,” from “If’

209 13 Insert “say” before “necessarily”

211 13 Italicize “Yeshiva”
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