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l. Introduction

The district court improperly dismissed the caséoie Plaintiff was given
an opportunity to complete discovery and presestcidise. The Complaint
demonstrated that Trinity’s claims were plausildad thus Trinity should have
been allowed to present its case.

The Department’'s policy and actions discriminatetwieen religious
organizations and excessively entangles the state meligion. While the
Department claims that Missouri has a strong istere maintaining a high
separation between church and state, it has allavednimum of fifteen other
religious organizations, including churches, tatipgrate in the scrap tire program.
Yet it has prohibited Plaintiff from participatirig the program. These policies
and actions evidence preference of certain relgyimnganizations over others and
are unconstitutional.

The Department defends its actions claiming thegt entitled to give aid to
certain religious organizations that are not “coled” by a church. But the
determination as to whether such an institutiosufficiently “controlled” by a
religious creed itself excessively entangles thaestwith religion. Under the
Department’s policy, fifteen other religious orgeations, including churches,
were allowed to participate in the scrap tire paogr Under this same policy,

other religious organizations, such as St. Louisvehsity, have been allowed to

Appellant’s Brief p. 1
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receive state aid despite being a religious orgdioiz. Plaintiff should have been
allowed to pursue discovery to support its claihet the Department violated the
Equal Protection, Free Exercise and Establishmé&ntsés.

[I.  The Department discriminates between religiourganizations.

The Department’s actions, and Missouri policy adifted in Article |, § 7
of the Missouri Constitution, discriminate betwemfigious organizations. The
Department claims to be serving its interest innt@ning a high separation
between church and state by not allowing daycdras dre run by a church to
participate in its scrap tire progranseeAppellee Brief 13. But the Department
has allowed many religious organizations to pgéte in the scrap tire program,
as well as given direct aid to religious organm@agi in other programs.

For example, the Department has permitted a minirotififteen religious
organizations to participate in its scrap tire pamgs: The Department disclosed
during discovery that other religious entities hageeived scrap tires through the
grant program. After further investigation, Trinitgcated a document entitled

“Prior Recipients of Scrap Tire Surface Materialibfished on the Department of

! SeeJA 141 (Motion for Reconsideration). The distciurt improperly denied
Plaintiff’'s Motion to Amend its PleadingsSee Zutz v. Nelsp601 F.3d 842, 850-
51 (8th Cir. 2010) (stating that in ruling on pgstigment motions to amend,
courts “may not ignore the Rule 15(a)(2) consideratthat favor affording parties
an opportunity to test their claims on the ments.This case is different than
Parnes v. Gatewaf000, Inc, 122 F.3d 539, 550-51 (8th Cir.1997), cited by th
district court. Parnesdealt with a Rule 9(b) fraud claim that requiredgh&ned
pleading, and was dismissed after the summary jedgjstage.

Appellant’s Brief p. 2
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Natural Resources website, http://www.dnr.mo.gowt Nst one or two religious

organizations, but at least fifteen religious ofigations — including several

churches — have received scrap tires. These ratsgieclude:

1.

2.

8.

9.

First Christian Church Daycare

Christian Chapel Academy

Heartland Tabernacle, First Baptist Church of Belto
St. Joseph School

St. Joseph School PTO

First Baptist Church

St. Stanislaus School

Grace Child Care Corner

New Covenant Academy

10.Tri-County Christian School

11.St. Patrick’s School

12.St. Therese Church of the Diocese of Kansas City

13.First Christian Church dba Noah’s Ark Children Gant

14.St. Peter’s School

15.Torah Prep, Division of Torah Center Midwest, Inc.

SeeJA 159 (Attachment 1 to Motion for ReconsideratiRequesting Leave to

Amend Complaint), JA 193-204 (Exhibit B “Prior Rpi@nts of Scrap Tire Surface

Appellant’s Brief p. 3
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Material.”) Each one of these organizations is tlyeeligious and controlled by a
church, as is evidenced from their websit8seJA 205-212 (Attachment 1 to
Motion for Reconsideration, Exhibit C “Prior Rea@pits of Scrap Tire Surface
Material Websites.?

In addition, Missouri has given aid to other ra&ligs organizations,
including St. Louis University. SeeSaint Louis University v. Masonic Temple
Association of St. Loui220 S.W.3d 721 (Mo. en banc 2007) (upholdingestead
to university whose by-laws stated, “[SLU] has begerated and governed by
[Jesuits] and enjoys a long, rich history and tradias a Catholic university and
as a Jesuit university. Its trustees acknowledgie. University's operations will
be conducted, in harmony with this history and itrad, and that ... [tlhe
University will be publicly identified as a Catholiuniversity and as a Jesuit

university.”)

? The district court dismissed the case on a mdtiodismiss, before the close of
discovery, on the eve of depositions, and beforensary judgment motions were
to be filed. This is not a situation where Pldingiat on its legal theories and
inexcusably failed to amend its pleadingSee also Bills v. U.S. Steel LLEG7
F.3d 785 (8th Cir. 2001) (holding that court didt mbuse its discretion to not
allow amendment of pleadings when plaintiff hadrba@arned of the flaw in his
pleading and refused to amend the pleading whie was open). Plaintiff should
have been given leave to amend its complaint to tadde claims. But even
Plaintiff’'s original complaint is sufficient to matiain a claim that the Department
discriminated amongst religious organizations aaingffs claimed that the
Department violated Article |, 8 7 of the Missouonstitution requiring the
Department to determine whether an organizatiosufficiently controlled by a
church to violate this sectiorbeeComplaint,  72-78.

Appellant’s Brief p. 4
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This record of direct aid to some religious orgatians, including churches,
demonstrates that Missouri prefers some religioosifgs over othersSee Larson
v. Valente456 U.S. 228, 244 (1982) (“The clearest commantth@fEstablishment
Clause is that one religious denomination cannotofieially preferred over
another”).

The Department argues that Trinity did not raise drgument of preference
among religious organizations beloBeeAppellee’s Brief, 37. But this argument
was raised below. During the hearing on Defendaxttion to Dismiss, Plaintiff
argued that Missouri was showing favoritism by wiltgg some religious
organizations to receive funding and not oth&selA 253-54;see alsd’laintiff's
Response to Motion to Dismiss, 7 (in arguing tleg Department violated the
Equal Protection Clause, stated “Missouri canmgu@ on one hand that it has a
compelling governmental interest to maintain a hegparation between church
and state such that it will not allow a learningtee to participate in a government
program that provides recycled tires, while on tteer hand allowing public
financing of a Catholic University whose missiondabylaws state a blatantly
religious purpose.”); Complaint 72 (“The Deparitie policies and actions that
prohibit organizations from participating in ther&g Tire Program that are ‘owned
or controlled by a church, sect, or denominationetifions’ and where such grant

would ‘directly aid any church, sect or denominatiof religion’ are hostile to

Appellant’s Brief p. 5
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religion.”); § 92(“Missouri’'s Blaine Amendment states that ‘no prefece shall be

given to nor any discrimination made against anyrcih, sect or creed of religion,

or any form of religious faith or worship.”; 1 93The Department’s policies and
actions in prohibiting Plaintiff from participatingn the Scrap Tire Program
because it is a church discriminates against Miaimtcause it is a church, in

violation of Missouri’'s Blaine Amendment.); Motidar Reconsideration, JA 141.
And if the district court felt that this argumemés not properly pled, then it

should have given Plaintiff leave to amend its ctzimp so that its claims could be

properly heard. SeeZutz 601 F.3dat 850-51 (stating that in ruling on post

judgment motions to amend, courts “may not ignohe tRule 15(a)(2)

considerations that favor affording parties an oppoty to test their claims on the

merits.”).

The Department cannot justify its policy and awsidhat have resulted in
various religious organizations participating inetlscrap tire program while
prohibiting Trinity from participating.

lll.  The Department’s Policy excessively entanglethe state with religion,
resulting in hostility to religious beliefs and vidates the Establishment
Clause.

The Department’s policy of allowing some religiaurgianizations to receive

state aid, but not others, depending on the pamasss of religion, excessively

entangles the state with religion and violates Hstablishment Clausé&ee St.

Appellant’s Brief p. 6

Appellate Case: 14-1382 Page: 11  Date Filed: 07/16/2014 Entry ID: 4176030



Louis University 220 S.W.3d at 726 (“[a] key question is whetheligion so
pervades the atmosphere of the university thas iini essence under religious
control or directed by a religious denominationRjissouri has allowed religious
organizations to receive state aidSeeid., see alsoJA 141 (Motion for
Reconsideration).

The Department defends this decision to allow aoertreligious
organizations to receive state aid on the theosy fuch organizations are not
“controlled” by a church.SeeAppellee Brief 22 But such a distinction requires
the state to become excessively entangled witlgioali in violation of the
Establishment Clause and is hostile to religiomalfzing the pervasiveness of
religiosity in an organization violates the Estabinent Clause. The Tenth Circuit
confronted this exact question @olorado Christian University v. Weaves34
F.3d 1245 (10th Cir. 2008). In that case, the éStat Colorado provided
scholarships to eligible students who attendedcaredited college in the state, but
prohibited scholarships to schools the state deefpevasively sectarian.” To
determine whether a school was “pervasively seuitdristate officials examined
whether the policies enacted by school trusteegradtoo closely to religious
doctrine, whether all students and faculty shasmgle “religious persuasion,” and
whether the contents of college theology coursadee to “indoctrinate.” See

Colorado Christian Uniy.534 F.3d at 1250.

Appellant’s Brief p. 7

Appellate Case: 14-1382 Page: 12  Date Filed: 07/16/2014 Entry ID: 4176030



Here, Missouri permits funding of some religiouganizations, such as St.
Louis University and the fifteen other religiougganizations participating in the
scrap tire program, while others are not allowedeteive any government funds.
The distinguishing test is whether “religion so yagtes the atmosphere of the
university that it is in essence under religiousitoal or directed by a religious
denomination.” 220 S.W.3d at 726. This test rexpithe Department to become
excessively entangled with religion. As a restlie Department has allowed a
minimum of fifteen organizations to participatetire scrap tire program, but has
determined that Trinity cannot. Trinity should kaleen allowed to present its
case that such a policy excessively entangled tdte svith religion and its case
was improperly dismissed.

IV. Plaintiff has stated a claim under the Missour Constitution.

The Department’s actions of enforcing its laws gmulicies to prohibit
Trinity from participating in the Scrap Tire Prograviolates Article |, § 7 of the
Missouri Constitution. Article I, 8 7 of the Misso Constitution states,

That no money shall ever be taken from the pub&adury, directly

or indirectly, in aid of any church, sect or denoation, or in aid of

any priest, preacher, minister or teacher the@®fsuch; and that no

preference shall be given to nor any discriminatizede against any

church, sect or creed or religion, or any form eligious faith or
worship.

Standard statutory construction rules require titoi®nal provisions to be

read in harmony with other sectionSee Frye v. Leyy2013 WL 1914393, at *4

Appellant’s Brief p. 8
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(Mo. App. S.D. May 9, 2013)Boone Cnty. Court v. Staté31 S.W.2d 321, 324
(1982). Here, Article I, 8 7 prohibits state mosdyeing given “in aid of” any
church, but also prohibits “discrimination made iagaany church....” Read in
harmony with each other, this constitutional pransprohibits state aid to a
church. But outside of state aid, the state cadmmriminate against churches.
Thus, the state is prohibited under this provisfaom simply giving money
directly to a church. But this provision does pathibit the state from contracting
with churches.SeeKintzele v. City of St. Loui847 S.W.2d at 695 (upholding sale
of land to a religious university). The differenoetween the state contracting with
a church and the state just giving money to a d¢hisca question of fact that
involves the interplay of contract law. A “conttacs the mutual exchange of
considerations.See Frye v. Speedway Chevrolet Cadjlld2zl S.W.3d 429, 438
(Mo. Ct. App. 2010) (“Generally speaking, therefafea contract contains mutual
promises, such that a legal duty or liability ipmsed on each party as a promisor
to the other party as a promisee, the contractbdaderal contract supported by
sufficient consideration.”)

For example, irKintzele the court rejected a claim that a sale of land to
religious university violated Missouri’'s No Prefape Clause even though the

facts demonstrated that (1) the University wascéasian organization, (2) the City

Appellant’s Brief p. 9
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had spent over $1,624,617 to acquire the propbtty(3) sold it to the sectarian
university for $535,800. The court held that itsveavalid sale under the law.

The Department argued, “[tlhe holding Kintzeld had nothing to do with
mutual considerations between the University ardGity.” SeeAppellee Brief
17. The Department has a flawed understandingwtract law anKintzele A
valid contract between two parties is an agreenwnére there are mutual
considerations flowing to both parties. If oneestbes not have any obligations
under the contract, then it is not a contr&eeSumners v. Serv. Vending.Cb02
S.W.3d 37, 41 (Mo.App. S.D.2003) (stating thatsitan elemental principle of
contract law that a contract “that contains mugu@mises imposing some legal
duty or liability on each promisor is supportedgufficient consideration to form a
valid, enforceable contract.”)

The court inKintzelerecognized this basic contract principle. In dsstng
64th St. Residences, Inc. v. City of New YdriN.Y.2d 268 (1958), involving
similar issues, the court said, “ ‘[S]ince thisesa anexchange of considerations
and not a gift or subsidy, no ‘aid to religion’ilvolved and a religious corporation
cannot be excluded from biddingKintzele v. City of St.ouis, 347 S.W.2d 695,
700 (Mo. 1961) (emphasis added).

Reading Article |, 8 7 to prohibit aid to a rebgis organization, but also

prohibiting discrimination against religious orgzemions when it comes to

Appellant’s Brief p. 10
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contracting with the state, harmonizes the diffesmttions of this provision. Thus
the issue in this case is whether the mutual cemsitbns of the parties are
sufficient to consider the scrap tire program at@mt between the parties, or
direct aid. Do the facts of this program cons#itdirect aid or simply the mutual
consideration between contracting parties?

The Department cites several cases where theschavie found direct aid.
SeeAppellee Brief, 19-20. But those cases are furetdally different than this
situation as those cases did not involve the exghain considerationsSee Paster
v. Tussey512 S.W.2d 97 (state funds purchased textboéle¥st v. Hoegenl63
S.W.2d 609 (Mo. 1941) (state took over parochidlost and brought it into the
public school system and funded it as suthgVey v. Hawkins258 S.W.2d 927
(Mo. 1953) (use of public funds to transport studeto parochial schools);
Luetkemeyer v. KaufmanB864 F Supp. 376 (W.D. Mo. 1973) (bus transpatati
for public schools but not private schoolByusca v. Missouri ex rel. State Board
of Education 332 F.Supp. 275 (E.D. Mo. 1971) (First Amendmdoes not
require public assistance to secular and religgoh®ols).

Rather, this case is more analogous to the cakesevthe courts have not
found direct aid, such dsintzele and Americans United In any event, Trinity
should have been given the opportunity to pursseadiery and present its case

that the obligations it incurred under the progiee more analogous to the mutual

Appellant’s Brief p. 11
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exchange of considerations approved in these caghsy than the cases involving
direct aid, and thus Article 1,8 7 was violated.
V.  The Department violated the Free Exercise Clause

The Department’s policies and actions violate finee Exercise Clause as
they target religion for disparate treatment. Atestviolates the Free Exercise
Clause when either a regulation is not neutral ewegally applicable or when it
targets religion specifically. See Church of the Lukumi Babalu Aye v. City of
Hialeah 508 U.S. 520, 531-47 (1993) (striking down lavdeinthe Free Exercise
Clause without considering whether it imposed astautiial burden on religion);
Tenafly Eruv Ass’n v. Borough of Tenaf809 F.3d 144, 170 (3d Cir. 2002)
(“Under Smith. . . there is no substantial burden requirememrwgovernment
discriminates against religious conductgrtmann v. Stones8 F.3d 973, 979 n.4
(6th Cir. 1995) (because the challenged law isneaiiral or generally applicable,
Trinity “need not demonstrate a substantial buraden the practice of their
religion.”); Midrash Sephardi, Inc. v. Town of Surfsi@é6 F.3d 1214, 1232 (11th
Cir. 2004) (“After Smith it remains true that a law that is not neutragjenerally
applicable must undergo strict scrutiny.”)

The Department argues that the Free Exercises€lamas not violated in
light of Locke v. Davey540 U.S. 712 (2004)SeeAppellee Brief 28. But this case

involves fundamentally different facts than werdssue inLocke,which should

Appellant’s Brief p. 12
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not apply here. Ihocke the Supreme Court upheld a Washington statute tha
prohibited state scholarships for students studiongecome clergySee540 U.S.

at 725. The holding was explicitly limited to tissue of funding for “the religious
training of clergy.” Id. at 722, n. 5, 722-24. The Court explained tteaharrow
holding reflected long-standing historical concemeer public funding of the
clergy. The statute in question did not apply éme@yal religious studies. In fact,
the statute “permit[ted] students to attend pemagireligious schools, so long as
they [were] accredited.ld. at 724. The Court recognized the limited appiloca

of the state’s Establishment Clause interest:

Justice Scalia notes that the state’s “philosophpraference” to

protect individual conscience is potentially withdmit, seepost,at

1318; howevethe only interest at issue here is the State’s intest

in not funding the religious training of clergy. Nothing in our

opinion suggests that the State may justify any ietest that its

“philosophical preference” commands.”

Id. at 722 n. 5 (emphasis added).

Locke does not endorse blatant discrimination againstigioels
organizations. 540 U.S. at 724 (noting that the lander scrutiny permitted
students to attend pervasively religious schoold take devotional theology
courses).

Missouri’'s prohibition in this case is fundamdiytadifferent than the

prohibition which was upheld ibocke There is no chance that recycled tires will

be used for religious instruction or for religioegercise. This is in marked

Appellant’s Brief p. 13
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contrast to Washington’s prohibition ockeon the funding of devotional studies
for theology students which would be directly uded religious instruction and
exercise.

Missouri does not have a compelling interest iroidmg an illusory
Establishment Clause violation. But Missouri dbase a significant interest to
prevent discrimination against religious groups Oliver v. State Tax Commission
of Missourj 37 S.W.3d 243 (Mo. 2001) (en banc), the coud,sai

In Widmar there unquestionably was the use of state fagliby a

religious organization, which might violate a laéreading of the first

clause of article I, section 7, of the Missouri Gmtion. But the
overriding requirement of the federal constitutisrihat the religious
organization not be discriminated against on th&sbaf the content

of its activities, and in this case the Missourn8utution is consistent

with this principle.

Id. at 252 (upholding constitutionality of “So helgr@od” oath).

In sum, Missouri does not have a compelling gowvemtal interest to
prevent a church from participating in a seculaycéed tire program on the same
terms and conditions as all other organizationsis Tase does not involve state
monies for training clergy, paying for religiousuedtion, or buying religious
textbooks.

VI. The Department violated the Equal Protection Cause

This is a classic case of treating similarly sikdagpeople differently in

violation of the Equal Protection Clause. Plafmgfsimilarly situated both to non-
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religious day cares and to other religious day sareThe Plaintiff, secular
daycares, and the fifteen other religious day cgresn scrap tire grants all run
day cares in Missouri. Yet these other non-religiday cares and fifteen religious
day cares are permitted to participate in the stiragprogram while Trinity is not.
The Department has no valid reason to prohibitnfaifrom participating in the
scrap tire programSee City of Cleburne v. Cleburne Living Ctr., In€/3 U.S.
432, 439 (1985) (striking down law that treatedugrdiome inhabitants on less
than equal terms than othersge also Larson v. Valen#56 U.S. 228, 244 (1982)
(“The clearest command of the Establishment Claissdhat one religious
denomination cannot be officially preferred oveotuer”).

The Department contends that it is required tordignate against Plaintiff
because Article I, § 7 requires it to not give #odreligious organizationsSee
Appellee Brief 13. But if this were true, then whid the Department allow a
minimum of fifteen other religious organizations participate in the scrap tire
program?

The Department argues that rational basis is pipeopriate standard as the
Free Exercise Clause was not violat&keAppellee Brief 30. However, the Free
Exercise Clause was violated, and so strict sor@pplies. Seesupra,at 12. But
the Department’s actions fail even rational basisew. The Department has no

valid reason to allow fifteen other religious orgaions to participate in the scrap

Appellant’s Brief p. 15
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tire program, but not allow Plaintiffs on the thgat is controlled by a church.
City of Cleburne473 U.S. at 439 (applying rational basis to strlown law that
discriminated against group home inhabitantge also Larsor456 U.S. at 244
(prohibiting favoring one religious denominationeoanother).

VII. The court should have allowed the pleadings tdbe amended.

The District Court stated that Trinity failed toepent evidence that Missouri
has deviated from its interest of maintaining ahiegparation of church and state.
SeeOrder, 13 (“Trinity has failed to identify any eence that might support its
claim, nor has it shown that a state could evdeibits interest in complying with
its own laws”).

Trinity did not believe it had to present evidemeats Complaint as to this
iIssue, as it sufficiently pled that the Departméiat not have a valid interest to
deny Trinity participation in its Programs and titatas permitting other similarly
situated groups to participat&eelA, 9 (“Defendant has allowed other similarly-
situated non-profit organizations to participate the Scrap Tire Program.”)
(“Defendant does not have a compelling governmemtiarest to justify such
disparate treatment of Plaintiff”) (“Excluding Pt from the Scrap Tire
Program because the Learning Center is connectedctaurch is not rationally

related to a legitimate governmental interest.”).
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But in light of the court's order, Trinity soughtdve to amend the
Complaint to add allegations that Missouri, and thepartment, have acted
contrary to its alleged purpose, including theekft examples it learned through
discovery where the Department allowed religiougaaizations to participate in
the Program.SeelA, 1509.

The court abused its discretion in not allowingnify to amend its
complaint to add these allegationSee Zutz v. Nelsp601 F.3d at 850-51 (courts
“may not ignore the Rule 15(a)(2) consideratiorat ttavor affording parties an
opportunity to test their claims on the merits.Here, the case had not progressed
to the summary judgment stage, nor was Trinity igigay warning that it needed
to amend its pleadings as was done in the abowes.cas

As to the futility grounds cited by the court, besa Trinity has stated a
claim for relief, amending the complaint would rwg futile. See Cornelia I.
Crowell GST Trust v. Possis Med., In§19 F.3d 778, 782 (8th Cir.2008) (stating
that denial of a motion for leave to amend on tlasid of futility “means the
district court has reached the legal conclusion tha amended complaint could
not withstand a motion to dismiss under Rule 1Bbdf the Federal Rules of Civil
Procedure.”)

To the extent the district court believed that Rififailed to properly plead

that the Department's policy and actions excesgiwitangled the state with
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religion, or that the Department violated the Egedtection Clause by allowing
some religious organizations to receive state adlreot others, then it should have
allowed Plaintiff leave to amend its pleadings.

CONCLUSION

The District Court erred in weighing the evidensed concluding that
Trinity had not pled a claim for relief. Trinityheuld have been allowed to pursue
its claims and have them decided based upon tliemee. The District Court’s

opinion should be reversed and this case remanded.
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