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SUMMARY AND REQUEST FOR ORAL ARGUMENT

Appellant Trinity Lutheran Church, Inc. (“Trinity"$ought to participate in
the neutrally available Playground Scrap Tire SefdMaterial Grant Program
(“Scrap Tire Program” or “Program”) to help make litearning Center playground
safe. The Missouri Department of Natural Resoui®ekd Waste Management
Program (“Department”) rejected Trinity’s applicatibecause the learning center
is affiliated with a church.

Allowing Trinity to participate in the Program doest violate Article I, 8§ 7
of the Missouri Constitution. This provision daest apply to transactions where
there is an exchange of considerations. Becausgtylwould have incurred
significant obligations under the program, the pdiges it would have received
would not have been “in aid of’ the church. The Bement’s actions and policy
of excluding pervasively religious organizationslates the Establishment Clause
as it excessively entangles the state with religchscriminates amongst religious
denominations and is hostile to religion. The Dapant’s actions and policy also
violates the Free Exercise Clause as they tardigiom for disparate treatment.
Finally, they violate the Equal Protection Clausg tbeating some religious
organizations differently than other similarly sited organizations.

Trinity requests 20 minutes for oral argument daetite complex legal

issues involved.
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CORPORATE DISCLOSURE STATEMENT

Trinity is a 501(c)(3) non-profit corporation, attilis does not issue stock.
Trinity Lutheran Church of Columbia, Inc. does halve a parent corporation or

any publicly held company that owns 10% or moréso$tock.

Appellant’s Brief — Page ii
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JURISDICTION STATEMENT
This Court has jurisdiction to hear this appealkspant to 28 U.S.C. §1291.
The District Court dismissed this case in its @tyiron September 26, 2013.
Trinity timely filed a Motion for Reconsiderationeuesting Leave to Amend
Complaint on October 23, 2013, which was deniedl@amuary 7, 2014. Trinity

timely filed the notice of appeal on February 4120

STATEMENT OF ISSUES

1. Article I, 87 of the Missouri Constitution does nptohibit transactions
where there is an exchange of consideration. UtigeiProgram, Trinity
would have been obligated to store the recyclegs ton their property,
advertise the Program, teach the benefits of regychnd promote the
program to other organizations. Did the Dist@curt err in dismissing the
case without allowing Trinity to present evidendmtt these obligations
constituted an exchange of consideration for stirap?

* Americans United v. Rogers38 S.W.2d 711 (Mo. 1976) (en banc)

» Kintzele v. City of St. Loui847 S.W.2d 695 (Mo. 1961) (en banc)

2. The Establishment Clause of the U.S. Constitutiaribits state action that
excessively entangles the state with religion, gmefsome religious
denominations over others or is hostile to religiblere, the Department’s
policy of prohibiting pervasively religious orgaations from participating

Appellant’s Brief p. 1
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in the Program excessively entangles the state mgitgion, prefers some
religious denominations over others, and is hodtilereligion. Did the
Departments policy violate the Establishment Clause

« Colorado Christian University v. Weayei34 F.3d 1245 (10Cir. 2014)

» Larsonv. Valente456 U.S. 228 (1982)

3. The Free Exercise Clause of the United States @atnsh prohibits the
state from targeting religion for disparate treatmeHere, the Department’s
policy targets pervasively religious organizatidios disparate treatment,
thus treating them differently from other religiowganizations and
similarly situated secular organizations. DoesDiepartment’s targeting of
pervasively religious organizations violate thegFexercise Clause?

e Church of the Lukumi Babalu Aye v. City of Hiale&88 U.S. 520, 531-
47 (1993)

« Colorado Christian University v. Weayei34 F.3d 1245 (10Cir. 2014)

* Tenafly Eruv Ass’n v. Borough of Tenaf809 F.3d 144, 170 (3d Cir.
2002)

« Midrash Sephardi, Inc. v. Town of Surfsi®6 F.3d 1214, 1232 (11
Cir. 2004)

4. The Equal Protection Clause of the United Statess@ation requires that

similarly situated persons be treated similarhhe Department has allowed
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secular and religious day cares to participat@enscrap tire program. But it
prohibited Trinity from participating in the prograbecause it is controlled
by a church. Did the Department violate the Edeuatection Clause by
treating Trinity differently than secular and otheligious day cares?
» City of Cleburne v. Cleburne Living Ctr., Ind.73 U.S. 432, 439 (1985).
» City of New Orleans v. Duke$27 U.S. 297, 303 (1976)
» United States v. Batcheldet42 U.S. 114 (1979)
STATEMENT OF THE CASE
Trinity filed a Complaint seeking injunctive amkclaratory relief against
the Department’s policy that prohibits pervasivedigious organizations from
participating in the Program. Trinity is a chutblat runs a learning center open to
the entire community without discrimination. Altgh its application scored fifth
out of forty-four applicants, it was denied thehtigo participate in the program
solely because the Department determined thatetlmihg center was controlled
by a church. Trinity claimed that the Departmemdicy violated the Equal
Protection, Free Exercise, Establishment, and Bpeech Clauses of the United
States Constitution, as well as Article 1, Secftfonf the Missouri Constitution.
The Policy, which requires the state to determirteetiver an organization is

pervasively religious, excessively entangles statth religion, discriminates
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among religious organizations, targets religiom &sispect class, and operates as a
punishment for religious speech.

The Department moved to dismiss the Complaint,eurtéederal Rule of
Civil Procedure 12(b)(6) for failure to state aieiaand the District Court granted
the Motion and dismissed the case with prejudice.

Trinity moved for reconsideration pursuant to Rif€a), 59(e) and 60(b) of
the Federal Rules of Civil Procedure, and askedcthet to reconsider its Order
dismissing the case with prejudice, to reopen #szcand to grant Trinity leave to
amend its complaint. Specifically, the court erbydweighing the sufficiency of
the evidence in ruling on a 12(b)(6) motion to dssrinstead of taking the well-
plead facts as true. Trinity should have beenwadth to conduct discovery and
present its evidence that the state’s interesbisaufficient in this case to prohibit
Trinity from participating in the scrap tire progra Furthermore, Trinity sought
leave to amend the complaint to add facts thatDbpartment had, on at least
fifteen other occasions, allowed religious orgamaes, including churches, to
participate in the scrap tire program.

The court denied this motion for reconsideratianJanuary 7, 2014.

On February 4, 2014, Trinity timely filed an appeethis Court.

Appellant’s Brief p. 4
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Factual History

The Learning Center was established as a not-fafrttrganization in 1980
with the mission of providing quality pre-schooluedtion and day care for
families in the Boone County, Missouri and surraagdareas. (Joint Appendix
(“JA”), 3). In 1985, the Learning Center mergedhwirinity Lutheran Church,
and is now operated by the Churdd.

The enrollment policy of the Learning Center iptovide equal opportunity
for students. It admits students of any sex, regl®r, religion, national and ethnic
origin to all the rights, privileges, programs, aactivities generally accorded or
made available to students at the Learning Cenlrat 4. It provides a safe,
clean, and attractive school facility in conjunatizvith an educational program
structured to allow a child to grow spiritually, yscally, socially, and cognitively.
Id.

While the Learning Center is a licensed educati@eater and is in the
process of becoming accredited as an early childllealmcation program, it is also
a ministry of the Church and incorporates dailyigieh and developmentally
appropriate activities into a school and optioratahre programld. Through the
Learning Center, the Church teaches a Christiatdwaogw to its studentsld.

The Learning Center provides a playground fositglents, but the surface

of the playground consisted of pea gravel and gralss The Learning Center
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sought to improve the safety of the surface arga@playground by participating
in the Scrap Tire Program. The Scrap Tire Program, by the Department,
provides scrap tires to qualifying organizations tbeir playgrounds. This
program not only allows grant recipients to provsadée surfacing for playgrounds,
but encourages the use of re-cycled tires, thuscied the landfills and benefiting
the environmentld.

Nonprofit day care centers and other nonprofiitiestare eligible to submit
applications.|d. at 5. But participation in the program requiaesepting various
obligations. For example, a participating orgatiimamust store the recycled tires
on their property (that would otherwise fill Missos landfills). Id. at 49-50. The
organization must also promote Missouri’'s Scrag Hrogram through the media,
teach students about the benefits of recycling @othote the program to other
organizations.ld. at 5.

All of the applicants for the program are gradeddal on how well they will
accomplish these obligations, and the Departments#s the organizations who
will best accomplish the Department’s interegtk. at 6.

The Learning Center sought to participate in td&2Scrap Tire Program to
remove and replace the pea gravel surfacing oplatggrounds with a recycled
pour-in-place rubberized product. But the Depanintes a policy that prohibits

organizations from participating in the Scrap TReogram if the applicant is
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owned or controlled by a church, sect, or denormonatf religions, if the grant
would directly aid any church, sect or denominatdmreligion, if the applicant’s
mission is not secular in nature, or if the gramuld not be used for secular
purposes.ld. at 5.

Phil Glenn, a representative of the Church, cdaathdkim Tschirgi, a
planner for the Department, concerning this praigbi Ms. Tschirgi informed
Mr. Glenn that while the Department did not refumgplications from any
organizations, if the organization scored high @mown the application to
otherwise qualify for a grant, the application nidjave to be forwarded to the
Department’s legal office for review to determirigieility. Id.

The Church’s application received 640 total pqgiaisd ranked fifth out of
44 applicationsld. at 6. Although fourteen projects were funded @12, the
Department denied the Church’s applicatidd. In a letter from Chris Nagel, the
Director of the Solid Waste Management Program[@partment stated,

Thank you for the time and effort you have takerréspond to the

Missouri Department of Natural Resource’s recenterofg of

financial assistance through the 2012 PlaygrounaEire Surface

Material Grants. The department appreciates yoamdar in

explaining how the former “Trinity Lutheran Childearning Center”

was merged into the surviving corporation “Trinitytheran Church

of Columbia, Missouri, Inc.” back in the 1980s. w#ver, after

further review of applicable constitutional limiats, the department

IS unable to provide this financial assistancedliyeto the church as

contemplated by the grant application. Please tiwdé Article I,
Section 7 of the Missouri Constitution specificalyovides that “no

Appellant’s Brief p. 7
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money shall ever be taken from the public treasualiyectly or
indirectly, in aid of any church, sect or denomiomtof religion...”

Id.

Article 1, Section 7 of the Missouri Constituticiates,

That no money shall ever be taken from the pub&adury, directly

or indirectly, in aid of any church, sect or denoation of religion, or

in aid of any priest, preacher, minister or teaghereof, as such; and

that no preference shall be given to nor any digoation made

against any church, sect or creed of religion,ror farm of religious

faith or worship.

SeeV.A.M.S. Const. Art. 1,8 7.

The sole reason for the denial of the Learningt€é&napplication is it is
affiliated with a churchld. at 7.

Trinity desires to participate in future grantsrfr the Missouri Department
of Natural Resources, including future Scrap TiregPams. Id. at 7. The
Learning Center has additional playgrounds oraitdifies that are in need of safer
surfacing. But due to the Department’s actions @oitties, including its actions in
denying Trinity’s application, the Learning Centeginnot participate in future
programs.Iid.

Procedural History
The District Court granted the Department’'s MottorDismiss. The court

rejected Trinity’'s argument that Article 1, Secti@nof the Missouri Constitution,

only prohibited “aid” to religious organizationsytbdid not prohibit quid pro quo
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transactions with religious organizations - tratisas where mutual
considerations ran to both parties of the transactiTrinity contended that this
interpretation is consistent with how Missouri dsunave analyzed this provision,
citing Americans United v. Roger§38 S.W.2d 711 (Mo. 1976) (en banc) (“In
essence, the [quid pro quo] argument presents rédxetigal suggestion that upon
the enrollment of a student the selected instib it it public or private, must find
additional funds (over and above the tuition or daary fee), and that it is at least
debatable whether or not encouraging the creafiguach additional obligations is
constitutionally proscribed for the reason it isard’ of an institution.”);see also
Kintzele v. City of St. Louis347 S.W.2d 695 (Mo. 1961) (en banc) (rejecting
Missouri Establishment Clause claim that sale oblipuland to a religious
university was unconstitutional as it was an “exudie of considerations” and thus
not aid to a religious corporation).

But the District Court rejected this argumentdiimg that Missouri courts
have never endorsed this concept, and that sucimtarpretation would run
contrary to the long standing rule of Missouri deuo not allow aid to religious
organizations. See Order, 7 (“the Missouri Supreme Court has, on ikt
occasions, strictly interpreted Section 7 to prahgublic funding of religious
institutions.”)

The court noted, correctly, that the Missouri &umpe Court has adopted the
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pervasively religious test to determine if stateé aiblates Article |, Section 7 of
the Missouri Constitution. “In particular, the Mauri Supreme Court determined
that ‘[a] key question is whether religion so pelea the atmosphere of the
university that it is in essence under religiousitoal or directed by a religious

denomination.” Seeid. at 9 (quotingSt. Louis University v. Masonic Temple
Association of St. Loui220 S.W.3d 721, 726 (Mo. 2007)).

Although the court stated that Missouri had a higkrest in maintaining a
strict separation between church and state, that cod acknowledge the
deviations that Missouri has made from that inter€®r instance, it noted that the
Missouri Supreme Court upheld St. Louis Universigeiving public financing
even though it was a Jesuit Catholic Universityhe Tcourt also recognized that
“Thirty years earlier inAmerican Unitedthe Missouri Supreme Court upheld a
tuition grant program to students who attended iputs private colleges after
finding that the institutions needed to have indel@mt boards and policies of
academic freedom. It stressed that student ateedat private colleges and
universities ‘does not have the same religious itapibns or significance’ found
in elementary or secondary schoolsld. at 10 (quotingAmericans United538
S.w.2d at 720-21.)

In response to the argument that Missouri hasatledi from its alleged

interest of maintaining a high separation betwdmimrah and state, the court held
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that where schools are involved, the religious ethan question were not
controlled by a church or religious creeflee idat 10. Additionally, the schools
in American Unitecand St. Louis Universityvere institutions of higher education.
While the court admitted that the Missouri congitim makes no explicit
distinction between institutions of higher educatiand primary or secondary
schools, the Missouri courts have on several ocnasionsidered it to be a factor
in allowing aid to religious organization§ee idat 11. The court explained,

This distinction between institutions of higher edtion and primary

or secondary schools emphasizes the Missouri S@r€ourt’s

concern with thedegree of controla church, creed, or religious

domination [sic] may have over the administratior@nagement, and
curriculum development at a schoolWhen that degree of control

was so great that the school was, in essence, 8gras a proxy or

brand of the church,the Missouri Supreme Court has consistently

held that public aid, direct or indirect, would ingpermissible.

Id. at 11 (emphasis added).

The court rejected Trinity's free exercise claioiting the state’s high
interest in not funding religious organizations.eT@ourt said: “Even assuming
that providing a tire scrap grant to Trinity wouhdbt violate the Establishment
Clause, this Court cannot conclude that the exmtuesf a religious preschool from
this aid program is constitutionally suspect unther Free Exercise Clause in light
of the longstanding and substantial concerns athoett payment of public funds

to sectarian schools.”See id at 23. In response to Trinity’s argument thaisit

entitled to conduct discovery as to whether théeStanterest has waned, the court
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said, “Trinity has failed to identify any evidentteat might support its claim, nor
has it shown that a state could ever forfeit itenest in complying with its own
laws.” Id. at 13.

The court dismissed Trinity’s Equal Protectionimafinding that since
there was no free exercise claim, rational basslavapply to the equal protection
claim. See idat 29. The court concluded, “From the allegationthe Complaint,
it is clear that the decision to exclude religimnganizations from participation in
the Tire Scrap Program withstands rational basigeeve” Id. at 30. “Whether
characterized as ‘substantial’ or ‘compelling’, thatiestablishment concerns that
motivated this decision, based on Trinity’s ownegéltions, at least bears ‘a
rational relationship between the disparity of tngent and some legitimate
governmental purpose.’Td. at 30 (citingLocke v. Davey540 U.S. 712 (2004) and
Leutkemeyer v. Kaufman®64 F. Supp. 376, 386 (W.D. Mo. 1973)).

The court dismissed Trinity’s Establishment Cladlsem, finding there was
no hostility towards religion in the State’s acsomand that “neutrality” is not the
sole test in Establishment Clause clairBge idat 31.

The Court likewise dismissed Trinity's free speetdims, saying: “[tlhere
Is simply no basis for concluding that the Tire &crProgram is designed to
provide an open forum encouraging diverse viewsfgrivate speakers.’ld. at

34.
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Trinity moved for reconsideration, arguing thatéese the alleged interests
of the state are relevant to these claims, Tristpuld be allowed to provide
evidence that Missouri has deviated from that ederin recent years. For
example, the State allowed fifteen churches toi@pate in the recycled tire
program. If the state still had a high interestpmohibiting any aid to religious
organizations, then why would it have allowed #ftechurches to participate in the
recycled tire program? Furthermore, how can theestven pass a rational basis
review of denying Trinity participation in a scrape program when it has allowed
fifteen other religious day cares to participatéhi@ program?

The court denied the motion to reconsider, statfiipe Court concluded
that Trinity could not succeed on the merits, rdtgms of what evidence might be
adduced through discovery, because its legal teeaither did not exist or were
contrary to established law.”

Trinity also moved the court to reconsider on greund that the court
improperly engaged in weighing the evidence on @éiando dismiss. The court
disagreed: “Regardingt. Louis Universitythe Court discussed at length the
numerous factual circumstances that rendered tee distinguishable from the
present one. This did not, as Trinity contendsowam to an evaluation of the
evidence, but rather a legal conclusion regardmggrelevance of this opinion to

the allegationsn Trinity's Complaint.” Id. at 5 (citations omitted)(emphasis in
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original).

In the court’s view, “The issue here was not whethrinity had actually
presented evidence to support its claims, but ratieefact that Trinity had failed
to identify any evidence that, even in theory, nilgé revealed through discovery
and would give rise to an actionable clainid’ at 6.

The court also denied Trinity’s motion to Amene @omplaint to add facts
revealed through discovery to the Complaint indngatMissouri has previously
awarded tire scrap grants to churches and othgrae$ organizations. See id at
6. The court denied this motion because, accortbnipe court, Trinity did not
give a reason as to why it waited until after tlasecwas dismissed to add these
facts to the complaint, and also because any amemgnn the court's view,
would be futile. According to the court, “Trinityas failed to identify any valid
legal theory under which Missouri would need to vghthe existence of a
compelling interest in order to justify the decrsinot to award a grant to Trinity.
Accordingly, even with this additional allegatioftinity’s Complaint would be
subject to dismissal for failing to state a claingée idat 7.

SUMMARY OF THE ARGUMENT

Trinity sought to participate in the Playground &xiTire Surface Material
Grant Program to improve the safety of its playgichu Although its application

scored fifth out of forty-four applicants, it waerded the right to participate in the
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program solely because the learning center isia##d with a church. The
Department’s policy is that any applicant that @ntcolled by a pervasively
religious organization cannot participate in theacTire Program.

The Department’s policy and actions violate Adit] 8 7 of the Missouri
constitution that, while prohibiting public mondyat is “in aid of” a church, also
prohibits discrimination against churches. Becatise Scrap Tire Program
involves mutual considerations going to both partie does not involve public
moneys “in aid of” a church as that term has beterpreted by Missouri courts.
Conversely, prohibiting the Department from pap&ting in the program solely
because the Learning Center is affiliated with arch discriminates against
churches. The District Court erred by dismissihg tase and not allowing the
Department to present evidence that the mutualiderations flowing to both
sides sufficiently removed this transactions frortidde |, § 7’s prohibition.

The Department’s policy that prohibits pervasivedjigious organizations
from participating in the Program violates the BBshment Clause of the United
States Constitution. Such a policy excessivehamgles the state with religion
because a key inquiry under this analysis is totwktent the institution adheres to
religious doctrine or to what extent religion peates the institution. This inquiry
also inevitably leads to discrimination amongsigiels organizations as some

religious organizations will pass the pervasivegfigious test, likeSt. Louis
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University, and some will fail. The District Court erred 8gmissing the case and
not allowing Trinity to present evidence as to hibe state excessively entangles
itself with religion and how such a policy has fésa in discrimination amongst
religious groups. For example, fifteen other ielg institutions, including
churches, have been allowed to participate in tieSTire Program. JA, 159.

The Department’s policy violates the Equal PravectClause as it treats
churches dissimilarly from other day cares andniear centers. The Department
claims it is entitled to treat Trinity differentlgiting Missouri’s high interest of
separation of church and state. But Missouri hasnaltiple occasions deviated
from this interest indicating it is not so “highfter all. For example, it allowed
public funding of a Catholic Jesuit University. dliowed scholarships to go to
parochial schools. It has allowed public bondsfib@ance religious hospitals.
Fifteen religious organizations have been allon@gdrticipate in the Program.
JA, 159. But because the court dismissed this oager Federal Rule of Civil
Procedure 12(b)(6), Trinity was not allowed to prds evidence negating
Missouri’s alleged high interest in separating chuand state. And regardless of
whether a rational basis test, strict scrutiny,aonther heightened scrutiny is
employed, Trinity should have been permitted tosem¢ evidence it obtained

through discovery regarding Missouri’s true intéfaghis case.
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The Department’s policy violates the Free Exerd¥ause as it targets
religion as a class for disparate treatment. Pbigcy does not target all religious
groups, but only those groups that are considengérvasively religious.”
Consequently, a Catholic Jesuit University is aldwo receive state aid, but a
learning center run by a church cannot. The Ris€ourt erred by dismissing this
claim and not allowing Trinity to present evidenmed make its case that the
Department’s policy violated the Free Exercise €4au

ARGUMENT
l. TRINITY HAS STATED A CLAIM.

The Department’s actions of enforcing its laws gulicies to prohibit
Trinity from participating in the Scrap Tire Prograviolates Article |, § 7 of the
Missouri Constitution, as well as the Establishmefqual Protection and Free
Exercise Clauses of the United States Constitution.

A. Standard of Review

This court reviews de novo the grant of a motiordismiss under Federal
Rules of Civil Procedure 12(b)(6), and must takdaalts alleged in the complaint
as true. Owen v. Gen. Motors Corp533 F.3d 913, 918 (8th Cir.2008). “To
survive a motion to dismiss, a complaint must contafficient factual matter,

accepted as true, to ‘state a claim to relief thatausible on its face.’ Ashcroft v.
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Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544,
570 (2007)).

Concerning the District Court’s refusal to allowinity to amend the
complaint, the Court should apply a “different adesations” standard that
includes both an abuse of discretion standard adelraovo standard. Parnes v.
Gateway2000, Inc, 122 F.3d 539, 550-51 (8th Cir.1997), this Capplied the
“different considerations” standard and affirmed ttenial of a motion for leave to
amend a complaint dismissed under Rule 9(b) (wrediires heightened pleading
for fraud claims) because plaintiffs “failed to pite any valid reason for failing to
amend their complaint prior to the grant of sumnmadgment against them.See
also Zutz v. Nelsqr601 F.3d 842, 850-51 (8th Cir. 2010) (stating thauling on
post judgment motions to amend, courts “may natoig the Rule 15(a)(2)
considerations that favor affording parties an oppoty to test their claims on the
merits.”); Bills v. U.S. Steel LLC267 F.3d 785 (8Cir. 2001) (holding that court
did not abuse its discretion to not allow amendneémieadings when plaintiff had
been warned of the flaw in his pleading and refusedmend the pleading while
case was open)Cf. United States ex rel. Hebert v. Dizpn@p08 WL 4538308, at
*4 (5th Cir. Oct.10, 2008) (unpublished) (“the cmegations for a motion under
Rule 59(e) are the same as those governing a matidar Rule 15(a).”) (applying

Rosenzweig v. Azurix CorB32 F.3d 854, 865 (5th Cir.2003gNAPP, Ing v.
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Ford Motor Co, 532 F.3d 496, 507 {6Cir. 2009) (applying Rule 59 and Rule 60
principles standards, although the dismissal wasrsed anyway).

As to a court’s decision to not allow a post judgin@otion to amend based
on futility grounds, the Court should apply a devmatandard as this is a legal
guestion. See Cornelia I. Crowell GST Trust v. Possis Matt,,b519 F.3d 778,
782 (8th Cir.2008) (stating that denial of a motfonleave to amend on the basis
of futility “means the district court has reachdtk tlegal conclusion that the
amended complaint could not withstand a motionisgndss under Rule 12(b)(6) of
the Federal Rules of Civil Procedure.”)

B. The Department violated the Missouri Constitutian, Article I, § 7.

The Department’s actions in discriminating agaihshity because of its
religious classification violated Missouri's estahiment clause, found in Article I,
§ 7 of the Missouri Constitution. Article |, Sewxt 7 states:

That no money shall ever be taken from the pub&adury, directly

or indirectly, in aid of any church, sect or denoation of religion, or

in aid of any priest, preacher, minister or teathereof, as such; and

that no preference shall be givenrior any discrimination made

against any churchsect or creed of religion, or any form of religgo

faith or worship.

SeeV.A.M.S. Const. Art. 1, 8§ 7 (emphasis added).
This Article has two prohibitions that work togeth On one hand, no

money can be taken from the public treasury “in @iicany church”. But at the

same time, this Article prohibits “any discrimir@ti made against any church ....”
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The Article does not prohibit any and all publicmeg going to a church, but only
public money “in aid of” any church. In fact, pidmonies have gone to churches
and religious organizations with the blessing & #tate on different occasions.
See Americans United v. Roges88 S.W.2d 711 (Mo. 1976) (en banc) (upholding
Missouri’s financial assistance program that alldweoney to pay for student’s
tuition at religious colleges)St. Louis University v. The Masonic Temple
Association of St. Loui220 S.W.3d 721 (Mo. 2007) (upholding public fioany
of Catholic, Jesuit university with a religious si@n statement and religious by-
laws). If it were true that no state money couldrebe spent to aid a church, then
no fire or police protection could be provided tehaurch. But no court has gone
so far as to ban any and all state money goingctauech.

1. The Recycled Tire Program involves mutual

considerations and thus any money to a receiving
institution is not “in aid of” the institution.

Americans United v. Roger$38 S.W.2d 711 (Mo. 1976) (en banc) and
Kintzele v. City of St. Loui347 S.W.2d 695 (Mo. 1961) (en banc) reason that
when state monies are given to a religious ingbiiutn an exchange of mutual
considerations, they are not given “in aid of” anadh. Kintzeleinvolved the sale
of land by the St. Louis Land Clearance for Redgwelent Authority to St. Louis
University. The plaintiff argued that the sale vimas for “fair value” and thus was

an “illegal and unconstitutional contribution oflghe lands to a University."ld. at
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697. The court rejected a challenge that this satéated the Missouri
establishment clausesee id at 697, viewing the sale as an “exchange of
considerations” and thus not as aid to a religmarporation. See id

The Court cited favorably to a New York Court opgeals caseq4th St.
Residences, Inc. v. City of New Y,04kN.Y.2d 268 (1958). That case also dealt
with the sale of land to a religious school andhallenge to such sale as being aid
to a religious institution. The court rejectedstargument, pointing out “since this
sale is an exchange of considerations and not @aiggubsidy, no ‘aid to religion’

Is involved and a religious corporation cannot kelwded from bidding.”ld. at
277.

In Americans Unitedthe Missouri legislature passed a law allowing fo
tuition grants to students at public and privateosts. Seventeen of fifty-seven
universities were affiliated with a churclsee idat 715. The plaintiffs argued that
tuition grants to religious schools violated Miss@uestablishment clausesee id

at 720-21. The court rejected this argument:

It is argued, additionally, by those defending pinegram that tuition
and fee payments made by a student do not reprgsamis “in aid
of” or “help to support or sustain” an institutiolt.is submitted that
such payments: “. . . were not gifts or donationghe students to the
institutions, but were the quid pro quo in retumr fwhich the
institutions were contractually required to makeaikble the
opportunities for the students to obtain a colledacation * * * No
institution made a “profit” on the tuition fees edeed, whether paid
in part by a recipient of an award from the Missqogram, from
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some Federal program, or by the student out obhis pocket. All

gualified institutions are not-for-profit organigats, and the record

shows that the cost to each institution of furmghto its students their
educational opportunities is always far greatenttime amount of the

tuition received.” In essence, the argument preseéné practical

suggestion that upon the enrolilment of a studemt ¢$elected

institution, be it public or private, must find ational funds (over and

above the tuition or mandatory feand that it is at least debatable

whether or not encouraging the creation of such ational

obligations is constitutionally proscribed for theeason it is in ‘aid’

of an institution.

Id. at 721 (emphasis added) (the Court also recogrtize holding inKintzele
where it upheld a sale of land to a church as Eachange of considerations’ and
thus not aid to a religious corporation.”)

Thus the “no aid” provision of Article 1, § 7 i®timplicated if there is an
“exchange of considerations” between the statetlamdeligious institution.

Here, no state monies are going to aid Trinitythees program requires an
exchange of considerations. The Learning Centest ratrange to purchase the
recycled tires from a vendor, and the money cay golto material and delivery
costs. Meanwhile, the Learning Center must paptakr expenses, including the
installation of the recycled tires. JA, 49-50. akidition, the Learning Center takes
on the additional obligation of storing the recycleres on their property (that
would otherwise fill Missouri’s landfills). They nsti also promote Missouri’s

Scrap Tire Program through the media, teach stadabbut the benefits of

recycling and promote the program to other orgdimma. See id Thus, the
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Learning Center must undergo obligations and exentself to receive this
material that not only helps reduce pollution (thaiding the state), but also
provides a safer playground for children within ghate (again, aiding the state).

The District Court cited many state cases whergshiri courts have struck
down programs where religious institutions werediesh SeeOpinion, 7-10. But
those cases are fundamentally different than tkustgon as those cases did not
involve the exchange of consideration§ee Paster v. Tusseyl2 S.W.2d 97
(state funds purchased textbookdgrfst v. Hoegenl63 S.W.2d 609 (Mo. 1941)
(state took over parochial school and broughtta the public school system and
funded it as such¥cVey v. Hawkins258 S.W.2d 927 (Mo. 1953) (use of public
funds to transport students to parochial schobisgtkemeyer v. Kaufman&64 F
Supp. 376 (W.D. Mo. 1973) (bus transportation foblg schools but not private
schools);Brusca v. Missouri ex rel. State Board of Educati8dB2 F.Supp. 275
(E.D. Mo. 1971) (First Amendment does not requivblig assistance to secular
and religious schools).

Because participating in Scrap Tire Program ineslthe exchange of
considerations, payments under the program are“inotid of’ a religious
institution. The District Court erred in dismisgirthis claim without allowing

Trinity to offer evidence supporting its claims.
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2. Barring Trinity from participating is discriminaory.

By prohibiting Trinity from participating becauseé is a church, the
Department discriminated against churches in \imhabf Article I, 8 7. There is
no question in this case that Trinity was deniedi@pation in the program solely
because it is affiliated with a church. The Depamt's actions in administering
the Program classified individuals and groups oe Kkasis of religion. The
Department admitted that Trinity otherwise quatifitor the program, but was
precluded from participating in the program solecause it was affiliated with a
church. SeeJA, 6-7. The Department has given grants to athailarly situated
learning centers that are not a part of a churhe id 9. Religion was the sole
distinguishing characteristic prohibiting Trinityom participating in the program.
Thus, the Department has discriminated againsicbiesrin violation of Article I, 8
7 of the Missouri Constitution.

C. The Department violated the Establishment Clause

The Department’s actions and Policy violate theaBsgshment Clause of the
United States Constitution as they require theestat become excessively
entangled with religion, discriminate amongst religg organizations, and they are

hostile towards religion.
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1. Excessive entanglement

As the District Court correctly found, Article 8, 7 does not prohibit all aid
to religious organizations: just aid to organizasidhat are controlled by a church.
SeeOrder, 9. The Missouri Supreme Court3hn Louis Universityset out the
proper test. See220 S.W.3d at 726. In that case, the court deteunthat “[a]
key question is whether religion so pervades th@aphere of the university that
it is in essence under religious control or dirdchy a religious denomination.”
Id. at 726.

Analyzing the pervasiveness of religiosity in amgamization violates the
Establishment Clause because it excessively emaitigé state with religion. The
Tenth Circuit confronted this exact questionGolorado Christian University v.
Weaver 534 F.3d 1245 (b Cir. 2008). In that case, the State of Colorado
provided scholarships to eligible students whonakéel an accredited college in the
state, but prohibited scholarships to schools ttetesdeemed “pervasively
sectarian.” To determine whether a school was ‘g&wely sectarian,” state
officials examined whether the policies enactedsihool trustees adhere too
closely to religious doctrine, whether all studematsd faculty share a single
“religious persuasion,” and whether the contentscollege theology courses

tended to “indoctrinate.’See Colorado Christian Univs34 F.3d at 1250.
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The court concluded that this practice violated tstablishment Clause
“because ... in addition to imposing a far greatexdbn on affected students, [the
program] has two features that were not presentaoke and that offend
longstanding constitutional principles: the Colaradexclusion expressly
discriminates among religions, allowing aid to se@n’ but not ‘pervasively
sectarian’ institutions, and it does so on the $asicriteria that entail intrusive
governmental judgments regarding matters of raligibelief and practiceld. at
1256.

Here, Missouri permits funding of some religiouganizations, such as St.
Louis University, while others are not allowed &xeive any government funds.
The distinguishing test is whether “religion so yagtes the atmosphere of the
university that it is in essence under religiousitoal or directed by a religious
denomination.”Id. at 726.

2. Discriminates between religious denominations

As the court pointed out iColorado Christian University applying a
pervasively religious test results in discriminatioamongst religious
denominations.See534 F.3d at 1256. The same is true here where selgious
organizations are allowed to receive governmentifum while others are not.
Preferring some religious denominations over otheotates the Establishment

Clause. See Larson v. Valenté56 U.S. 228, 244 (1982) (“The clearest command
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of the Establishment Clause is that one religicarsothination cannot be officially
preferred over another”). The District Court errbg dismissing Trinity’'s
Establishment Clause claim and not allowing Trimgtyoursue its claim.

3. Hostility to religion

The federal Establishment Clause also prohibagesaction that disfavors
religion as a classSee Rosenberger v. Rector and Visitors of Uniwadf 515
U.S. 819, 845-846 (1995) (warning against the “fafk fostering a pervasive bias
or hostility to religion, which could undermine theery neutrality the
Establishment Clause requiresBpard of Ed. of Westside Community Schools v.
Mergens 496 U.S. 226 (1990) (“if a State refused to leligrous groups use
facilities open to others, then it would demonstrabt neutrality but hostility
toward religion. ‘The Establishment Clause does lim@inse government to treat
religion and those who teach or practice it, simplyirtue of their status as such,
as subversive of American ideals and thereforeestittp unique disabilities.™)

Here, the Department is demonstrating hostilitydligion by singling out
religious groups for discrimination when there s msk that allowing religious
groups to participate would violate any constitnéib prohibition against aiding
religion. This type of hostility violates the Eklishment Clause. See also
Everson v. Board of Educatip830 U.S. 1, 18 (1947) (“State power is no more to

be used so as to handicap religions, than it fawor them.”). The singling out of
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religion as a suspect class serves no governmaméakbst under these facts, is

hostile to religion, and violates the federal EBsdiment Clause.

The District Court found that there was no anirtaygards religion involved

in this case.SeeOrder, 24. The same argument was rais€dalorado Christian

Universityand rejected:

race:

Finally, the state defendants argue that they nmsgrichinate in favor
of some religions and against others so long as diecrimination is
not based on “animus” against religion—by which ythemean
religious “bigotry.” There is no support for this any Supreme Court
decision, or any of the historical materials begmm our heritage of
religious liberty.

Colorado Christian University534 F.3d at 1260.

To prove its point, the court in Colorado citedthe cases involving

Even in the context of race, where the nondiscr@tam norm is most
vigilantly enforced, the Court has never requiredoop of
discriminatory animus, hatred, or bigotry. The ént to discriminate”
forbidden under the Equal Protection Clause is Ipdtee intent to
treat differently.

Id.

The court concluded by stating that the touchstoneconstitutional

analysis is government neutrality:

To be sure, where governmental bodies discriminateof “animus”
against particular religions, such decisions areainpt
unconstitutional. But the constitutional requiremenof government
neutrality, through the application of “generallgpdicable law[s],”
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not just of governmental avoidance of bigotry. IfsE Amendment

protections were limited to “animus,” the governmeould favor

religions that are traditional, that are comforéalalr whose mores are

compatible with the State, so long as it does rubtoait of overt

hostility to the others. That is plainly not whhetframers of the First

Amendment had in mind.

Id.

In sum, the Department’'s policy and actions herglate the federal
Establishment Clause as they excessively entahglestate with religion, prefer
some religious organizations over others, and astill to religion in general.

The District Court erred by dismissing this case.

D. The Department violated the Equal Protection Clase of the
United States Constitution.

Prohibiting Trinity from participating in the SgqraTire Program, while
allowing other secular daycares and learning ceni@rparticipate, violates the
Equal Protection Clause of the United States Cmtistn. The Equal Protection
Clause grants each person the right to “equal gtiote of the laws.” U.S. Const.
amend. XIV, § 1. In general, if a law distinguisieetween two or more classes of
individuals, the government must articulate a raldoasis for doing sdee City
of Cleburne v. Cleburne Living Ctr., Inel73 U.S. 432, 439 (1985) (striking down
law that treated group home inhabitants on less éumal terms than others). But

If a law distinguishes among individuals on theibad a “suspect classification,”
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such as race or religion, the government is helthéomore exacting standard of
strict scrutiny. City of New Orleans v. Duke$27 U.S. 297, 303 (1976).

Religion is a suspect classification. The U.S.r8o@ Court and this Court
have held that laws that distinguish on the basiseligion are subject to this
higher standard. See United States v. Batcheldéd42 U.S. 114, 125 n. 9 (1979)
(“The Equal Protection Clause prohibits selectiveforcement based on an
unjustifiable standard such as race, religion,tbeoarbitrary classification.”City
of New Orleans v. Dukegl27 U.S. 297, 303 (1976) (“Unless a classifigatio
trammels fundamental personal rights or is drawmnupnherently suspect
distinctions such as race, religion, or alienagé it. gets rational basis scrutiny);
Patel v. U.S. Bureau of Prisons15 F.3d 807, 816 (8th Cir. 2008) (“Religion is a
suspect classification.”see alsdHarbin-Bey v. Rutter420 F.3d 571, 576 (6th Cir.
2005) (“religious freedom” is a “fundamental rigtghd thus subjecting violations
thereof to strict scrutiny)Abcarian v. McDonald 617 F.3d 931, 938 (7th Cir.
2010) (stating that religion is a suspect clasation); Abdulhaseeb v. Calbone
600 F.3d 1301, 1322 n.10 (10th Cir. 2010) (“Relmjis a suspect classification”).

The Department’s actions in this case classifretividuals and groups on
the basis of religion. The Department admitted tha Church otherwise qualified
for the grant, but was precluded from participaimghe program solely because it

was a church.Id. at 6-7. The Department has given grants to osimararly
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situated learning centers that are not a partabfusich. See idat 9. Religion was
the sole distinguishing characteristic prohibitifrgnity from receiving a grant.

A state violates the Equal Protection Clause efvéndiscriminates against
all religious organizations equally. This is besauwimilarly situated persons
cannot be treated dissimilarly based on a suspessification or involving a
fundamental right. For example, it is no defertsart equal protection claim that
the state requires all persons of a certain racgtémd separate schoolSee, e.g.,
Brown v. Board of Educatior8d47 U.S. 483 (1954). Likewise, it is no defefme
the Department to claim that it is discriminatirgpanst all churches equally. The
Equal Protection Clause is implicated because tharing Center is similarly
situated to non-religious daycares, but is treateequally because of its religious
classification.

Consequently, the Department’s actions in proimdgpitthe Church from
participating in the Scrap Tire Program must semveompelling governmental
interest and be narrowly tailored to achieve thaerest. See id.at 440;
Sherbrooke Turf, Inc. v. Minnesota Dept. of Tran8g5 F.3d 964 (8Cir. 2003)
(applying strict scrutiny analysis to a equal pctten claim based on suspect

classification).
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1. The Department does not have a compelling governtakn
interest.

The Department does not have a compelling govemtahenterest to
prohibit Trinity from participating in the Scrap r& Program. The Scrap Tire
Program provides grants so that children at dag¢céearning centers, schools, and
other like places throughout the state can plagae playgrounds. This is not a
program where the money from the state will buygrelis textbooks, pay for
religious indoctrination or provide for the traigiof clergy.

The Department argues that Missouri’s intereghia case is to maintain a
high degree of separation of church and states dtgument is not appropriate on
a motion to dismiss because it involves the deteaitron of a a factual issue that is
subject to discovery. The government does not lsagempelling interest when it
acts contrary to that intere§ee Church of the Lukumi Babalu Aye, Inc., v. @ity
Hialeah, 508 U.S. 520 (1993) (finding that the city didt iave a compelling
interest to prevent the ritual slaughter of animatsen it allowed the killing of
animals for various other reasons, including mesthering);Fraternal Order of
Police Newark Lodge No. 12 v. City of NewatK0O F.3d 359 (1999) (holding that
city did not have a compelling interest to prohimiiceman to have beards when
it allowed policemen to have beards for other reasmcluding medical reasons).

In addition,Luetkemeyer v. KaufmanB64 F Supp. 376 (W.D. Mo. 1973)

does not support such blatant hostility towardsgia@h. In Luetkemeyerthe
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school district provided bus transportation fordstnts to public schools. But the
Plaintiff in that case wanted to force the staterovide transportation to private
schools. Seeid. at 378 (“The basic questions presented are whéleeState of
Missouri, once it determines to provide bus tramspion only to public school
students, is compelled by the Constitution of thntédl States to also provide like
transportation to students who attend a parocloiabd ....") It is one thing to
bring a cause of action to force the state to pl®wa service that it is not otherwise
providing (busing for private schools). But itviholly another matter for the state
to provide a secular program, open it to public pridate organizations, but then
specifically exclude only religious organizationsuetkemeyeonly stands for the
proposition that a private citizen cannot force #tate to provide busing for
students to religious private schools simply beeatialso provides busing for the
public school studentsSee id

In contrast, the State here has not limited they®dire Program to only
public organizations and playgrounds, but has op&ngp to private organizations
as well. Plaintiffs cannot force their way intgpegram providing things only to
state-run organizations. But when the state affively opens it up to other
private, non-state organizations, it cannot disigrate among them as it has done

here.
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In addition, the court ihuetkemeyelimited the reach of the state’s interest
in maintaining a high separation between churchstate. The court limited its
application to not include any violations of condional rights such as those in
Sherbert v. Verner374 U.S. 398 (1963pr Wisconsin v. Yoded06 U.S. 205
(1972). See Luetkemey,ed64 F.Supp. at 386SherbertandYoderboth dealt with
laws that specifically targeted religion. Bherbert the court invalidated the
application of a law that denied unemployment biéned a claimant who had
refused employment because her religious beliedbipited her from working on
Saturdays.See374 U.S. at 413. livoder the Court struck down the application
of a law that prohibited the Amish’s religious prae of placing their children on
the farm after they graduated the eighth graflee406 U.S. at 215. Similar to the
laws struck down ir¥oderand Sherbert the application of the law here targets
religion and precludes Trinity from participating & secular program based solely
on its religious classification.

In sum,Luetkemeyedoes not give the state cart blanche approval rigr a
and all discrimination against religious organiaasi in the pursuit of a high
separation between church and state. For instahoeyd Article I, 8 7 prohibit
911 from responding to any calls from a church beeasuch service is direct aid
from the state to a church? Should this law palpolice or the fire department

from providing services to a religious organiza#tlornOf course not. See, e.g.,
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Americans United v. Roger§38 S.W.2d 711 (Mo. 1976) (en banc) (“The Court
has not been blind to the fact that in aiding @gm@ls institution to perform a
secular task, the State frees the institution’suases to be put to sectarian ends. If
this were impermissible, however, a church coult b protected by the police
and fire departments, or have its public sidewagtkn repair. The Court never
has held that religious activities must be disanamed against in this way.™)
(citing Roemer v. Board of Public Works of Marylad@6 U.S. 736 (1976)). The
dicta in Luetkemeyerconcerning the state’s interest in maintaining ghhwall
between church and state only extends to its fathet a person cannot force the
state to provide transportation services to prigaieools when the state has only
chosen to provide transportation for public schools

In addition, to the extent that Missouri had a petling governmental
interest to maintain a high separation betweenathand state in 1973 (the date of
the Luetkemeyedecision), its recent actions favoring church atadeinteraction
have diminished that interest to the point it cdnbe used to justify the
Department’s actions here. I8aint Louis University v. Masonic Temple
Association of St. Loui220 S.W.3d 721 (Mo. en banc 2007), a religioutege
sought to use Missouri state increment financingaestruct an arena for sporting
events, graduation ceremonies, and other useslstildents and community. The

Masonic Temple Association of St. Louis (“Masonidiled an action to stop the

Appellant’s Brief p. 35

Appellate Case: 14-1382 Page: 44  Date Filed: 04/28/2014 Entry ID: 4148190



public financing under Article I, section 7 of tiMissouri Constitution, arguing
that St. Louis University (“SLU”) was a universitpntrolled by a religious creed,
church or sectarian denominatio8ee idat 726.

Article | of SLU’s bylaws stated:

[SLU] has been operated and governed by [Jesuntseajoys a long,

rich history and tradition as a Catholic universéggd as a Jesuit
university. Its trustees acknowledge ... the Ursitgis operations will

be conducted, in harmony with this history anditrawl, and that:

a. The University will be publicly identified as @atholic
university and as a Jesuit university.

b. The University will be motivated by the morgbirgual and
religious inspiration and values of the Judeo—Qians
tradition.

c. The University will be guided by the spiritualcaintellectual
ideals of the [Jesuits].

d. The University, through the fulfillment of itsoporate
purposes, by teaching, research and community cgenis,
and will be, dedicated to the education of menwachen, to
the greater glory of God, and to the temporal aechal well
being of all men and women.

Id. at 727-28.

In addition, SLU’s mission statement includederehces to “the greater
glory of God,” “God’s creation,” “spirit of the Gpsls,” and a statement: “As a
Catholic, Jesuit university, [SLU’s mission] is nwated by the inspiration and
values of the Judeo-Christian tradition and is gdidby the spiritual and

intellectual ideals of the [Jesuits]3ee idat 728.
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Yet despite these facts, the court held that gistate monies to such an
organization did not violate Missouri’s constitutioSee id Missouri cannot argue
on one hand that it has a compelling governmemi@rest to maintain a high
separation between church and state such thall ihetiallow a learning center to
participate in a government program that proviégeycled tires, while on the other
hand allowing public financing of a Catholic Unigsgy whose mission and bylaws
state a blatantly religious purpose. Missouri cdnmave a compelling
governmental interest when it acts in direct cahttgon to that interestSeee.g,
Fraternal Order of Police170 F.3d at 366 (stating that the police departiae
medical exception to a no-beard rule underminedRbpartment’'s supposedly
compelling interest in fostering a uniform appeasn

The Department argued below that Article |, 8 & presumptively
constitutional. But when the law in question speally targets religion as a
suspect class and subjects those in that classdondination, the presumption of
constitutionality, if one exists, is easily overaaniocke v. Davey540 U.S. 712
(2004), does not support presumptive constitutignal First, Locke simply
allowed a state to continue a practice that refd¢historic and substantial state
interest[s]”. SeeColorado Christian University534 F.3d at 1255 (“The opinion
[in Lockd suggests, even if it does not hold, that theeStdatitude to discriminate

against religion is confined to certain ‘historizdasubstantial state interest[s],” and
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does not extend to the wholesale exclusion of imlg institutions and their
students from otherwise neutral and generally alsdl government support.”)
(citing Locke 540 U.S. at 725). But here, Missouri has dedidtem this alleged
interest and Trinity should have been given theoomity to pursue its claim that
this interest is no longer a compelling governmieintarest.

But furthermore,Locke does not stand for the proposition that a statute
targeting religion is presumptively constitutionahstead, the facts and holding of
Locke show why the Department does not have a compelimgrest to
discriminate against churches in a secular prodjteproviding recycled tires.

In Locke the Supreme Court upheld a Washington statute ptwibited
state scholarships for students studying to becdergy. See540 U.S. at 725.
The holding was explicitly limited to the issuefohding for “the religious training
of clergy.” Id. at 722, n. 5, 722-24. The Court explained tteaharrow holding
reflected long-standing historical concerns ovdsligufunding of the clergy. The
statute in question did not apply to general religi studies. In fact, the statute
“permit[ted] students to attend pervasively religgeschools, so long as they [were]
accredited.”ld. at 724. The Court recognized the limited appiicaof the state’s
Establishment Clause interest:

Justice Scalia notes that the state’s “philosophpraference” to

protect individual conscience is potentially withdimit, seepost, at

1318; howevethe only interest at issue here is the State’s intest
in not funding the religious training of clergy. Nothing in our
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opinion suggests that the State may justify any ietest that its
“philosophical preference” commands.”

Id. at 722 n. 5 (emphasis added).

Locke does not endorse blatant discrimination againstigioeis
organizations. 540 U.S. at 724.

Missouri’'s prohibition in this case is fundamdiytadifferent than the
prohibition which was upheld ibocke There is no chance that recycled tires will
be used for religious instruction or for religioegercise. This is in marked
contrast to Washington’s prohibition ockeon the funding of devotional studies
for theology students.

Missouri does not have a compelling interest iroidmg an illusory
Establishment Clause violation. But Missouri dbase a significant interest to
prevent discrimination against religious groups Oliver v. State Tax Commission
of Missourj 37 S.W.3d 243 (Mo. 2001) (en banc), the coud,sai

In Widmar there unquestionably was the use of state fagliby a

religious organization, which might violate a laéreading of the first

clause of article I, section 7, of the Missouri Gmtion. But the
overriding requirement of the federal constitutisrihat the religious
organization not be discriminated against on th&sbaf the content

of its activities, and in this case the Missourn€utution is consistent

with this principle.

Id. at 252 (upholding constitutionality of “So helgr@od” oath).

In sum, Missouri does not have a compelling gowvemtal interest to

prevent a church from participating in a seculaycéed tire program on the same
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terms and conditions as all other organizationsis Tase does not involve state
monies for training clergy, paying for religiousuedtion, or buying religious
textbooks.
2.  The Department’s actions are not narrowly tailored.

Additionally, prohibiting a learning center fromanpicipating in a secular
governmental grant program is not narrowly tailotedachieve whatever interest
the State asserts. Recycled tire scraps cannoisé@ for religious instruction.
There is nothing inherently or implicitly religiousbout providing a safe
playground for Missouri’s children to enjoy. Thuase is not like.ockewhere the
state aid was actually going to fund the trainihglergy. See540 U.S. at 722-24,
This case is not even likditchell where the state lent educational materials and
equipment, such as library books, computers, amdpoter software, and also
slide and movie projectors, overhead projectorigvigon sets, tape recorders,
VCR'’s, projection screens, laboratory equipmentpsnalobes, filmstrips, slides,
and cassette recordings to parochial schodBee530 U.S. 793, 803 (2000)
(plurality). While one might see how an overheadjgrtor might be used by a
parochial school for religious instruction, it isconceivable that recycled tires
could be used for religious instruction. Discrinting against churches from
participating in a recycled tire program is not roaldy tailored to achieve

whatever interest the State asserts.
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E. The Department violated the Free Exercise Clausef the United
States Constitution.

The Department’s actions violated the Free Exer€ifause of the United
States Constitution as they targeted Trinity sobegause of religion and so were
not neutral nor generally applicabléseeU.S. Const. amend | (“*Congress shall
make no law respecting an establishment of religimn prohibiting the free
exercise thereof.”) (emphasis added). A state ta@slahe Free Exercise Clause
when either a regulation is not neutral or gengiagtiplicable or when a law targets
religion specifically. See Church of the Lukumi Babalu Aye v. City ofé#igl508
U.S. 520, 531-47 (1993) (striking down law undee three Exercise Clause
without considering whether it imposed a substahiimden on religion)Tenafly
Eruv Ass’n v. Borough of Tenaflg09 F.3d 144, 170 (3d Cir. 2002) (“Und&mith
. . . there is no substantial burden requiremeneénvgovernment discriminates
against religious conduct”Hartmann v. Stone68 F.3d 973, 979 n.4 (6th Cir.
1995) (because the challenged law is not neutrg@eoerally applicable, Trinity
“need not demonstrate a substantial burden on taetipe of their religion.”);
Midrash Sephardi, Inc. v. Town of Surfsi®6 F.3d 1214, 1232 (11Cir. 2004)
(“After Smith it remains true that a law that is not neutragenerally applicable
must undergo strict scrutiny.”)

The Department’s actions in enforcing Article |, 78 of the Missouri

Constitution against Trinity targeted Trinity foisgarate treatment solely because
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of religion. JA, 6-7. There is no question that for the Learning Center being
connected to a church, it could have participatethe program.See id Trinity’s
application received 640 total points, and ranké&t dut of 44 applications.See
id. Fourteen projects were funded that yedBee id In rejecting Trinity’s
application, the only reason given was the factajyglicant was a church, and that
Article I, 8 7 of the Missouri Constitution prohibd state aid to churche&ee id
Thus, the Department’'s actions must pass striaitiggr to be constitutional,
which, as explained above, they do not.

.  LEAVE SHOULD HAVE BEEN GRANTED TO AMEND THE
COMPLAINT

The District Court stated that Trinity failed toepent evidence that Missouri
has deviated from its interest of maintaining ahiegparation of church and state.
SeeOrder, 13 (“Trinity has failed to identify any eence that might support its
claim, nor has it shown that a state could evdeibits interest in complying with
its own laws”).

Trinity did not believe it had to present evidemeats Complaint as to this
Issue, as its pleadings sufficiently plead that Diepartment did not have a valid
interest to deny Trinity participation in its Pragns and that it was permitting
other similarly situated groups to participat8eeJA, 9 (“Defendant has allowed
other similarly-situated non-profit organizatiore participate in the Scrap Tire

Program.”) (“Defendant does not have a compelliimyegnmental interest to
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justify such disparate treatment of Plaintiff’) &&uding Plaintiff from the Scrap
Tire Program because the Learning Center is coedetd a church is not
rationally related to a legitimate governmentatiast.”).

But in light of the court's order, Trinity soughtdve to amend the
Complaint to add allegations that Missouri, and thepartment, have acted
contrary to its alleged purpose, including theekft examples it learned through
discovery where the Department allowed religiougaaizations to participate in
the Program.SeelJA, 1509.

The court abused its discretion in not allowingnify to amend its
complaint to add these allegations.See Zutz v. Nelsp01 F.3d 842, 850-51
(8th Cir. 2010) (stating that in ruling on post gmient motions to amend, courts
“may not ignore the Rule 15(a)(2) consideratiorat tlavor affording parties an
opportunity to test their claims on the merits.This case is different thaParnes
v. Gateway2000, Inc, 122 F.3d 539, 550-51 (8th Cir.1997), cited by tourt.
Parnesdealt with a Rule 9(b) fraud claim that requiredgh&ened pleading, and
was dismissed after the summary judgment st&ge also Bills v. U.S. Steel LLC
267 F.3d 785 (8 Cir. 2001) (holding that court did not abuse iisctetion to not
allow amendment of pleadings when plaintiff hadrba@arned of the flaw in his

pleading and refused to amend the pleading whide @zas open). Here, the case
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had not progressed to the summary judgment stagewas Trinity given any
warning that it needed to amend its pleadings asdeae in the above cases.

As to the futility grounds cited by the court, besa Trinity has stated a
claim for relief, amending the complaint would ¢ futile. See Cornelia I.
Crowell GST Trust v. Possis Med., In§19 F.3d 778, 782 (8th Cir.2008) (stating
that denial of a motion for leave to amend on thasid of futility “means the
district court has reached the legal conclusion tha amended complaint could
not withstand a motion to dismiss under Rule 1) the Federal Rules of Civil
Procedure.”)

CONCLUSION

The District Court erred in weighing the evidenmed concluding that
Trinity had not pled a claim for relief. Trinityheuld have been allowed to pursue
its claims and have them decided based upon tliemee. The District Court’s

opinion should be reversed and this case remanded.
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