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INTRODUCTION

The Commission’s brief sends two distinct messages to judges. In a chilling forecast,
the Commission leaves no doubt that if it has its way, no judge who holds Judge Neely’s reli-
gious beliefs about marriage can remain on the bench once the public learns of those beliefs.
According to the Commission, any judge who believes as Judge Neely does must hide the very
convictions that animate her life. But in a surprising twist, the Commission effectively con-
cedes that its removal efforts violate the Wyoming and U.S. Constitutions. By admitting that
strict scrutiny applies, and by making clear that it cannot satisfy narrow tailoring, the Commis-
sion has all but expressly declared that this Court cannot affirm its recommendation.

STATEMENT OF THE FACTS

The Commission inaccurately portrays the facts in a number of ways. First, contraty to
the Commission’s claim, se¢e Resp’t Br. at 23-24, the state does not pay Judge Neely or any oth-
er part-time circuit court magistrate when they solemnize marriages. Neely Dep. at 43 (C.R.
503). Second, Judge Haws did not testify that officiating at same-sex weddings was an “essen-
tial function” of Judge Neely’s magisterial role. Resp’t Br. at 4-5. Instead, his testimony—
where he discussed his thoughts 7f solemnizing same-sex marriages “#urned out to be a necessary
essential function of the job,” Haws Dep. at 86 (C.R. 367) (emphasis added)—showed that he
never determined it was essential. See also Pet’r Br. at 12-13. Third, the Commission cites Judge
Neely’s deposition to support its claim that after Mr. Donovan published his initial article, sto-
ries about Judge Neely “appeared in three other publications in Sublette County and generated
at least two subsequent editorials.” Resp’t Br. at 7. But Judge Neely’s testimony expressly re-

futes that: she stated that the same article appeared in both the Sublette Examiner and the



Pinedale Roundup (newspapers owned and operated by the same company) and that Mr. Do-
novan wrote two subsequent editorials. Neely Dep. at 33-34 (C.R. 500-01); Pet’t Br. at 16-17.

STANDARD OF REVIEW

Most issues disputed in this case involve the interpretation of constitutional principles
or the Code. The Commission admits that when this Court “interpret[s] its own rules” in the
Code or resolves “[i]ssues of constitutionality,” it does so under a “de #ovo” standard of review.
Resp’t Bt. at 10. Nevertheless, the Commission asserts that its factual “findings and recom-
mendations are entitled to a ‘significant degree of deference.”” Id. at 9. But as Judge Neely has
alteady explained, the Commission’s factual findings are not entitled to deference because they
arose out of summary judgment rather than an evidentiary heating. See Pet’t Br. at 24. Moreo-
ver, the Commission’s removal recommendation is not entitled to deference because it is
based on an erroneous understanding of the law and it is not suppotted by any explanation pus-
potting to justify removal. See F.E.C. . Democratic Senatorial Campaign Comm., 454 U.S. 27, 37
(1981) (noting that the “thoroughness” and “validity . . . of an agency’s reasoning are factors
that bear upon the amount of deference to be given [it]”).

ARGUMENT

I The government cannot remove Judge Neely from her municipal judge posi-
tion.

A. Judge Neely did not violate the Code in her position as a municipal
judge.

In her brief, Judge Neely established that she did not violate the Code as a municipal
judge because municipal judges do not have any authority to solemnize mattiages. Pet’r Br. at

28. The Commission does not deny this. It is thus established that Judge Neely did not violate

the Code in her municipal judge position.



B. Removing Judge Neely from her municipal judge position would violate
her religious liberty under the Wyoming Constitution.

1 Removing Judge Neely from her municipal judge position would
violate Article 1, Section 18’s mandate that no petson be removed
from office because of her religious beliefs. '

Judge Neely demonstrated that the Commission’s efforts to remove her as a municipal
judge violate Atrticle 1, Section 18. Pet’r Br. at 31-34. The Commission’s brief, either through
silence ot concession, confirms this. Notably, the Commission does not deny that temoving
Judge Neely from a municipal judge position in which she does not have authority to solem-
nize martiages would declare her unable to hold judicial office solely because of her religious
beliefs. See Pet’r Br. at 31-32. Yet temoval in this situation would violate Article 1, Section 18’s
prohibition on rendering a person “incompetent to hold any office of trust . . . because of his
opinion on any matter of religious belief whatever.” Wyo. Const. art. 1, § 18. Because that sec-
tion is “plain and unambiguous,” and because the Commission does not argue (much less
show) that it is ambiguous, the Court need not engage in further construction or entertain the
Commission’s “in pari materia” argument to conclude that Article 1, Section 18 protects Judge
Neely. See Resp’t Br. at 35 (“If the language is plain and unambiguous, there is no need for
construction.”) (quoting Cathcart v. Meyer, 2004 WY 49, q 39, 88 P.3d 1050, 1065 (Wyo. 2004)).

Moreover, the Commission admits that “in construing the state constitution,” this
Coutt’s “fundamental purpose is to ascertain the intent of the framers.” Resp’t Br. at 35 (quot-
ing Catheart, 2004 WY 49, 9 39, 88 P.3d at 1065). Judge Neely has shown, through her discus-
sion of the constitutional debates about Wyoming’s Mormon population, that the framers in-
tended to forbid the state from invoking religious beliefs about martiage to disqualify their fel-

low citizens from public office (including the judiciaty). Pet’r Bt. at 32. Because the Commis-

3



sion does not deny this, this Coutt should conclude that the framers’ intent confirms what the
plain language says: that the state cannot remove Judge Neely from her municipal judge posi-
tion because of her religious beliefs and expression about marriage.

In responding to Judge Neely’s claim under Article 1, Section 18, the Commission’s “in
pati materia” atgument is deeply flawed. See Resp’t Br. at 33-42. Among other things, it would
violate the doctrine of expressio unius est exclusio alterins. See Catheart, 2004 WY 49, 9 40, 88 P.3d
at 1066. The framers included only one limitation on-the “.liberty of conscience” guaranteed in
Article 1, Section 18—that those rights cannot “excuse acts of licentiousness or justify practic-
es inconsistent with the peace or safety of the state.” Wyo. Const. art. 1, § 18. Reading in the
general and amorphous exception that the Commission seeks would attribute to the framers a
limitation on conscience rights that they cleatly did not intend.

Finally, the Commission does not argue that Judge Neely’s religious beliefs or her
peaceful expression of them constitutes “licentiousness” or “practices inconsistent with the
peace or safety of the state.” Id The Court should thus conclude that Article 1, Section 18
prohibits the state from removing Judge Neely.

2. Removing Judge Neely from her municipal judge position would

violate the Wyoming Constitution’s general protection for the free
exercise of religion.

Judge Neely has demonstrated that Atrticle 1, Section 18 and Article 21, Section 25 of
the Wyoming Constitution provide extremely broad protection for religious exercise. Pet’r Bt.
at 34-39. Again, the Commission does not deny this. It instead ignores Judge Neely’s argu-
ments and claims that under an “in pari materia” construction, the general equality provisions

in the state constitution override Judge Neely’s specific tights under the free-exercise provi-



sions. See Resp’t Br. at 33-42. That thoroughly misguided argument, however, which is further
examined below, see infra at 15-17, is particularly misplaced when discussing Judge Neely’s re-
moval as 2 municipal judge. Because Judge Neely does not solemnize marriages in that capaci-
ty, it is untenable to suggest that allowing her to continue as a municipal judge would violate
the equality provisions of the Wyoming Constitution. If anything, the equality provision upon
which the Commission primarily relies—Article 1, Section 3—further establishes that the
Commission cannot remove Judge Neely as a municipal judge. That section forbids the state
from making any “political rights [of] privileges” (such as the right to hold office) hinge on a
“distinction of . . . any circumstance or condition whatsoever” (such as religious beliefs). See
Maxifield v. State, 2013 WY 14, q 35, 294 P.3d 895, 903 (Wyo. 2013) (concluding that Article 1,
Section 3 protects the right to hold office).! It tﬁus supports Judge Neely’s position.

Judge Neely has also shown that the Court should apply a two-patt test faithful to the
state constitution’s sweeping protection for religious exercise. Pet’r Br. at 34-41. The Commis-
sion does not attempt to explain why the Court should reject that test or why Judge Neely
cannot satisty it. The Court should thus apply that test and find that Judge Neely prevails un-
der it. Regardless, the Commission concedes that its actions “ate subject to strict scrutiny” un-
der the state constitution and that they “must be justified by a compelling interest most nar-
rowly drawn.” Resp’t Br. at 42. For the reasons explained in Judge Neely’s opening brief and
below, the Commission cannot satisfy that stringent standard. See Pet’r Br. at 44-49; infra at 6-

8.

1 Although that section allows distinctions based on “individual incompetency,” the Com-

mission has not shown that Judge Neely is incompetent to continue as a municipal judge.



C. Removing Judge Neely from her municipal judge position would violate
her free-exercise rights under the U.S. Constitution and her free-speech
rights under the Wyoming and U.S. Constitutions.

Judge Neely has demonstrated four reasons why the Commission’s removal recom-
mendation is subject to strict scrutiny under the federal constitution: (1) lack of neutrality and
general applicability; (2) an individualized governmental assessment; (3) a hybrid of constitu-
tional rights; and (4) content-based discrimination on speech. See Pet’r Br. at 42-44, 49-51. The
Commission does not respond to Judge Neely’s arguments on the first two points, and it ex-
pressly concedes Judge Neely’s position on the last two. Indeed, it admits that “strict scrutiny ap-
plies” because this application of the Code “raise[s] a hybrid of constitutional claims,” Resp’t
Br. at 47, and because the Rules at issue “cannot be §ustified without reference to the content
of the regulated speech™ and thus they discriminate based on content, #. (quoting Reed ». Town
of Gilbert, Arig., 135 S. Ct. 2218, 2227 (2015)). Strict scrutiny thus applies here.

The Commission claims that it has a compelling interest in “ensurfing] . . . the appeat-
ancé of justice and impartiality,” Resp’t Br. at 48, or stated differently, in “preserv(ing] public
confidence in the integrity of Wyoming’s juaiciary,” ud. at 45-46. Ignoring Judge Neely’s dis-
cussion of Republican Party of Minnesota v. White, 536 U.S. 765 (2002), see Pet’r Br. at 45, the
Commission block-quotes from Williams-Ynlee v. Florida Bar, 135 S. Ct. 1656 (2015), and sug-
gests that the mere incantation of judicial impartiality or integrity as a concept establishes a
compelling interest. Resp’t Br. at 44-45. The Commission, however, is incorrect. Although the
U.S. Supreme Court in Williams-Yulee held that an interest in protecting the appearance of im-
pattiality is compelling when a judicial code forbids the direct solicitation of funds, see 135 S.

Ct. at 1666-68, the Court in White held that such an interest is not compelling when a judicial



code prohibits expression about controversial legal matters, see 536 U.S. at 777-78. Because this
case, which involves Judge Neely’s expression about martiage and martriage solemnization,
falls into the latter category, the Commission has not established a compelling interest here. See
Pet’r Br. at 45. This is particularly true given that (1) the Commission has not produced any
evidence indicating that public confidence in judicial impartiality will be harmed by allowing
Judge Neely to remain on the bench and (2) all the evidence actually points in the other direc-
tion. See Pet’r Br. at 9-10, 59-61 (discussing relevant facts); Anderson Aff. § 5 (C.R. 901-02)
(LGBT citizen testifying: “it would be obscene and offensive to discipline Judge Neely”).

Nor has the Commission satisfied the narrow-tailoring requitement. Judge Neely has
shown that the Commission’s actions are not narrowly tailored because they ate substantially
underinclusive, se¢ Pet’r Br. at 45-48, and because existing recusal provisions already address
the Commission’s asserted concerns, see id. at 48-49. The Commission again ignores this and
advances only one implausible argument unsupported by any case citation—that its actions are
narrowly tailored because the Code regulates only “the conduct of . . . the judiciary.” Resp’t Br.
at 47. If, howevet, this were sufficient to establish narrow tailoring, it would produce two un-
tenable results: first, the state would awtomatically satisfy narrow tailoring when opposing any
constitutional claim ever raised by a judge; and second, the state would have nearly unlimited
power over the lives of judges and be able to ban any speech or conduct it pleases. Moteovet,
the Commission’s argument misunderstands its burden under narrow tailoring—it must show
that no “less restrictive alternative would serve the Government’s purpose” as applied to Judge
Neely. United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 813 (2000). Simply obsetving that

the Code applies only to judges does not even begin to satisfy that burden. Thus, the Court



should find, for the reasons that Judge Neely has explained, that the Commission has not satis-
fied the narrow-tailoting requitement. See Pet’r Br. at 45-49.

II. The government cannot remove Judge Neely from her position as a part-time
circuit court magistrate.

A. Judge Neely did not violate the Code in her magistrate position.
1. Judge Neely has no duty to solemnize martiages.

In arguing that Judge Neely and all other part-time circuit court magistrates have a
mandatory duty to perform mattiage ceremonies, see Resp’t Br. at 11-12, the Commission di-
rectly contradicts what it has already admitted—that “circuit court magistrates are not required
to perform any marriage ceremonies under Wyoming law.” Comm’n Resp. to Judge Neely’s
Regs. for Admis. No. 4 (C.R. 487); see also Soto Dep. at 153 (C.R. 438) (testifying that “Wyo-
mlng statutes don’t require any judge” or magistrate “to perform any mattiage”).

Ignoring this, the Commission relies on the phrase “shall have the powers” in the stat-
ute that outlines the powers available to part-time circuit court magistrates, and atgues that the
word “shall” connotes a mandatory duty to “[p]etform marriage ceremonies.” Wyo. Stat. § 5-
9-212(a)(3). That argument, however, conflicts with the plain statutory language. Saying that a
magistrate “shall have the powet[]” to “[plerform marriage ceremonies™ is very different from
saying that she “shall perform marriage cetemonies.” The former, which is at issue here, does
not require the magistrate to exetcise her power and thus affords her discresionary authority,
wheteas the latter obligates the magistrate to act and thus creates a mandatory duty.

Widespread case law agrees that the phrase “shall have the power” imbues a public of-
ficial with discretion. See, e.g., Consumer Advocate Div. v. Greer, 967 S.W.2d 759, 763 (Tenn. 1998)

(“[T]he clear impott of the statutoty language, ‘the authority shall have the powet,’ is that the

8



[government] has the power . . . if it chooses to exercise the authority. In other words, the lan-
guage used by the [legislature] implies discretion. Impottantly, the statute does not say that the
[government] ‘shall [petform the relevant action]’ . . . . Such language would clearly describe a
mandatory duty.”); Nimmer v. Strickland, 249 S.E.2d 233, 234 (Ga. 1978) (concluding that the
phrase “shall have authotity” is “permissive and not mandatoty language”); Pac. Lighting Serv.
Co. v. Fed. Power Comm’n, 518 F.2d 718, 720 (9th Cir. 1975) (concluding that the phrase “shall
have authority” means that the performance of the authorized function is “discretionary rather
than mandatoty”); N.L.R.B. ». Barrezt Co., 120 F.2d 583, 586 (7th Cir. 1941) (“Power to issue’
is different from ‘shall issue.” The difference is impottant. In one the [government’s] duty is
mandatory. It has no discretion. In the othet, the [government] has a discretion . .. .”); State v.
Beard, 27 N.E.2d 184, 185 (Ohio Ct. App. 1939) (concluding that the word “shall” in the
phrase “shall have power” “refers fo the power or authority vested . . . and not the exercising
thereof,” and explaining that “[t]he use of this power is not . . . mandatory”).

This interpretation is confirmed by related Wyoming statutes. See Jobnson v. City of
Laramie, 2008 WY 73, 9 7, 187 P.3d 355, 357 (Wyo. 2008) (“[A]ll statutes relating to the same
subject . . . must be considered and construed in harmony.”). The marriage-solemnization
statute provides that “[e]vety . . . circuit court . . . magistrate . . . zay petform the ceremony of
martiage.” Wyo. Stat. § 20-1-106(a) (emphasis added). And the statute that presctibes the pow-
ers available to full-time circuit court magistrates similarly states that “a full-time magistrate of -
the circuit coutt . . . zay’ perform the listed functions, which include “[plerforml[ing] marriage
ceremonies.” Wyo. Stat. § 5-9-208(c)(iii). Because it is implausible that the legislature intended

to afford discretion to full-time magistrates and impose 2 duty on part-time magistrates, that



statute reinforces the discretionaty nature of marriage solemnization.

The Commission’s “duty” argument not only conflicts with the statutory languagé, it
also would produce absutd results. See Rodriguez v. Casey, 2002 WY 111, 910, 50 P.3d 323, 326
(Wyo. 2002) (“[Statutory] [{ntetpretation should not produce an absurd result.”). It would
mean, for example, that a part-time magistrate who receives no money from the state for sol-
emnizing marriages, see Neely Dep. at 43 (CR. 503), has a duty to petform them whenever
asked. It would also mean that the many part-time magistrates who are uninterested in officiat-
ing marriages and flatly refuse to do so are, in the Commission’s words, committing a “derelic-
tion of duty.” Resp’t Br. at 12. And it would immediately outlaw the common practice of mag-
istrates who petform some weddings declining to perform others. See Pet’t Br. at 6-7.

- Unable to establish that all magistrates must solemnize all weddings, the Commission
suggests that Judge Neely is unique because, it claims, she “was appointed as a Circuit Court
Magistrate to perform civil mattiage ceremonies.” Resp’t Br. at 11. But this attempt to single
out Judge Neely fails to acknowledge that her most recent magistetial appointment gave her all
available powers and therefore was not limited to marriage solemnization. See 2008 Magistrate
Appointment Letter (C.R. 392). Nothing about that appointment putpotts to convert a power
that the law considers discretionaty into a mandatory duty.

In the end, the Commission’s insistence that Judge Neely has a duty to solemnize mat-
tiages setves only to highlight that it is targeting her because of her religious beliefs. For if, as
the Commission claims, it “is a dereliction of duty” for “a part-time magistrate to refuse to
perform marriage ceremonies,” Resp’t Br. at 12, the Commission has indicted itself for failing

to bring charges against Sublette County citcuit court magistrate Stephen Smith (who refuses
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to matty couples that are not his friends or family members, see Smith Dep. at 43-44 (C.R.
465)), or any of the other magistrates who decline to solemnize (all or some) marriages for
myriad secular reasons, see Pet’r Br. at 6-7 (citing relevant evidence).

2. Judge Neely did not violate Rule 2.3.

The Commission contends that Judge Neely violated Rule 2.3 by manifesting bias
based on sexual otientation. Resp’t Br. at 21. But its arguments, which are based on inaccura-
cies and an open attack on Judge Neely’s religioué beliefs, miss the mark.

For instance, the Commission repeatedly states that Judge Neely has shown bias by
denying same-sex couples “judicial services that she is paid by the State of Wyoming to admin-
ister equally to all.” Resp’t Br. at 23-24. This is not true. The state does not compensate part-
time circuit court magistrates like Judge Neely for their time spent solemnizing marriages.
Neely Dep. at 43 (CR. 503). And Judge Neely never denied anything to anyone.

Moreover, the Commission attacks Judge Neely’s religious beliefs as expressed in her
letter secking guidance from the Wyoming Judicial Ethics Advisoty Committee. Resp’t Br. at
23-24. But in assailing Judge Neely’s convictions, the Commission has mischaractetized what
she said and what she believes. Indeed, the Commission truncated Judge Neely’s quote to the
Advisory Committee, omitting the following sentences in which she affirms that she can and
will be impartial to everyone that comes before her, including members of the LGBT commu-
nity. 1/6/15 Letter at 1 (C.R. 873) (“Dées that mean I cannot be impartial on the bench when
[2] homosexual . . . comes before me with a speeding ticket? . . . No. Firmly, no.”). And the
Commission neglects to mention that Judge Neely dispelled any notion of prejudice against

gays and lesbians when she testified that although “[hjomosexual conduct™ is 2 “named sinf] in
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the Bible,” LGBT citizens “are no worse sinners than I am.” Neely Dep. at 60-61 (C.R. 507).

The Commission’s claim of sexual-orientation bias thus rests solely on Judge Neely’s
response to Mr. Donovan. But as Judge Neely has already explained, her respectful expression
of her religious beliefs regarding mattiage did not violate Rule 2.3. S¢¢ Pet’r Br. at 55-57.2

3. Judge Neely did not violate Rule 2.2.

The Commission argues that Judge Neely violated Rule 2.2 because she failed to up-
hold Gugzo v. Mead, 2014 WL 5317797 (D. Wyo. Oct. 17, 2014), and Obergefel] v. Hodges, 135 S.
Ct. 2584 (2015). See Resp’t Br. at 19. But Judge Neely has already refuted that argument as to
Guzzo, see Pet’s Br. at 26-27, and the same reasoning applies to Obergefell. See also infra at 16.

As support for its claim that Judge Neely refused to follow the law, the Commission re-
lies on Judge Neely’s telling Mt. Donovan that “when law and religion conflict, choices have
to be made.” Resp’t Br. at 22. Yet that vague comment, which did not state Judge Neely’s
opinion on what the law requires, does not come close to announcing an unwillingness to fol-
low the law. When Judge Neely said that, she was not sure what the law required of her. She
had previously sought guidance from Judge Haws, but he told her that they should wait for
further instruction before making any determination. Neely Dep. at 77 (C.R. 511). She subse-
quently concluded that the law did not require her to solemnize mattiages, particularly under
circumstances that would violate her faith. Thus, the Commission’s reliance on Judge Neely’s

“law and religion” comment fails to advance its arguments.

2 The Commission also asserts that Judge Neely’s response to Mr. Donovan manifested bias
based on gender, sex, and religion. Resp’t Br. at 23-24. But no evidence anywhere in the rec-

ord suggests that Judge Neely has shown bias against men, women, of religious groups.
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The Commission also asserts that Judge Neely violated Rule 2.2 because she did not
“petform a// duties faitly and impartially.” Resp’t Br. at 19. But mattiage solemnization is not a
required duty of part-time circuit court magistrates. Pet’r Br. at 56; see also id. at 25-27; supra at
8-10. Moreover, Judge Neely did not contravene the impartiality requirement because her ac-
tions do not constitute impermissible bias. Pet’r Br. at 57-58; see also id. at 56-57.

4. Judge Neely did not violate Rule 1.2.

The Commission tries to tebut Judge Neely’s showing that “no ‘fully informed reason-
able person’ would conclude that she acted improperly.” Resp’t Br. at 16. In doing so, the
Commission first contends that its members are “collectively the very definition of the reason-
able person” and implies that this Court should trubber-stamp their conclusions on appeal. Id.
at 17. If that were a valid atgument, however, all reasonableness determinations of the Com-
mission would be conclusive and unassailable. No law supports that.

Furthermore, the Commission seeks to evade the facts that undermine its “appearance
of improptiety” claim by denouncing the “fully informed reasonable person” standard, insist-
ing that such a standard “has only been applied by the Mississippi Supreme Court and
unfavored elsewhere.” Resp’t Br. at 17. That is patently false. See, eg, In re Larsen, 616 A.2d
529, 582-83 (Pa. 1992) (per curiam) (rejecting as “untenable the suggestion that” courts should
employ “a reasonable uninformed or misinformed person standard,” and explaining that ap-
pearances must be gauged with “reference to the full and true facts”). When courts apply the
“appearance of impropriety” language in provisions like Rule 1.2, “[tlhe leading view is that
[they] should review judicial behavior by its appearance to a reasonable petson following review of

the totality of the circumstances.” Leslie W. Abramson, Canon 2 of the Code of Judicial Conduct, 79
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Marq. L. Rev. 949, 956 (1996) (quotation marks omitted; emphasis added); se¢ a/so Raymond J.
McKoski, Judicial Discipline and the Appearance of Impropriety: What the Public Sees Is What the Judge
Gets, 94 Minn. L. Rev. 1914, 1944 (2010) (“The reasonable person employed by the judicial
ethics community . . . possesses all the facts.”). Even Alaska’s case law, which the Commission
touts, assesses “appearance of imptoptiety” by viewing “the cumulative effect of [the judge’s]
actions . . . in their totality.” In re Johnstone, 2 P.3d 1226, 1236-37 (Alaska 2000).

The majority of coutts also employ a fully informed reasonable person when evaluating
whether a judge’s impartiality might reasonably be questioned for purposes of disqualification
under ethics provisions like Rule 2.11. Se¢, eg., In re Jacobs, 802 N.W.2d 748, 752-53 (Minn.
2011) (collecting cases indicating that the teasonable person has “full knowledge of the facts
and circumstances™); State v. Jacobson, 747 N.W.2d 481, 485 (N.D. 2008) (“oﬁ the basis of all
the facts”); Bryce v. Episcopal Church in the Diocese of Colo., 289 F.3d 648, 659 (10th Cir. 2002)
(“knowing all the relevant facts”). Notably, this Court, in the judicial-disqualification context,
has recognized that the appropriate standard is the “reasonable person with knowledge of all
the facts.” Story v. State, 788 P.2d 617, 621 (Wyo. 1990). The same standard should apply when
construing Rule 1.2, and that fully informed reasonable person would exonetate Judge Neely.

In pressing its Rule 1.2 arguments, the Commission also suggests that Judge Neely
should be “sanctioned . . . for attempting to impose [het] personal religious and moral opin-
ions on litigants.” Resp’t Br. at 16. This argﬁment turns the facts on their head. By declining to
preside over weddings that conflict with her religious beliefs, Judge Neely ensured that she
would 7ot impose her views on martying couples. See Ward v. Polite, 667 F.3d 727, 735 (6th Cir.

2012) (concluding that a counseling student who, for religious reasons, refetred clients secking
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same-sex relationship counseling “aoidfed] imposing her values on gay and lesbian clients”).
The Commission ptimarily relies on State v. Pattno, 579 N.W.2d 503 (Neb. 1998), to support its
“imposing morality” atgument, but that case is inapposite because the judge there, unlike
Judge Neely, expressed his “religious views from the benck” and “rel[ied] upon [his] personé.l reli-
gious beliefs as  basis for a sentencing decision,” id. at 509 (emphasis added).

Lastly, the Commission faults Judge Neely for not addressing whether she “actfed] in a
manner that promoted confidence in the impartiality of the judiciary.” Resp’t Br. at 18. But as
Comment 1 to Rule 1.2 explains, determining whether a judge has “eroded” “[p]ublic confi-
dence in the judiciary” hinges in large part on whether the judge engaged in “improper con-
duct [of] conduct that creates the appearance of impropriety.” W.CJ.C., R. 1.2 ecmt. 1. So by
showing that she did not create an appearance of impropriety, se¢ Pet’r Br. at 58-61, Judge
Neely has already addressed the “public confidence” component of Rule 1.2.

5. Judge Neely did not violate Rule 1.1.

The Commission’s arguments under Rule 1.1 do not add anything beyond the issues
already addressed. So for the reasons explained above, Judge Neely did not violate Rule 1.1.

B. Removing Judge Neely from her magistrate position would violate her
religious liberty under the Wyoming Constitution.

As previously mentioned, the Commission presses an “in pati materia” interpretation
of the Wyoming Constitution, contending that the Constitution’s general equality provisions
trump Judge Neely’s specific tights under the religious-liberty provisions. Resp’t Br. at 33-42.
For at least three reasons, that 'argument cannot justify Judge Neely’s removal as a magistrate.

First, the equality provisions and the religious-liberty provisions point in the same di-
rection in}this case, together showing that the state cannot treat Judge Neely differently from
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other magistrates because of her faith. Other magistrates may refuse to solemnize mattiages,
including same-sex marriages, for a host of secular teasons, see Pet’r Bt. at 64 (summarizing
those reasons); Haws Dep. at 109 (CR. 372) (noting that Judge Haws declined to solemnize a
same-sex marriage for a scheduling reason); but Judge Neely cannot do the very same thing
because her motivation is religious. Religious-liberty and equality principles jointly condemn
that sort of religious bigotry.

Second, protecting Judge Neely’s constitutional rights by allowing het to remain a mag-
istrate would not violate the Constitution’s equality provisions. The U.S. Supreme Coutt’s de-
cision in Obergefell is instructive. Obergefell held that states must permit same-sex couples to ac-
cess “civil mattiage on the same tetrms and conditions as opposite-sex couples.” 135 S. Ct. at
2605. Because judges and magistrates have discretion when exercising their marriage-
solemnization authority, see Pet’r Br. at 25-26; supra at 8-10, no opposite-sex couple in Wyo-
ming has a right to demand that a paricular judge or magistrate setve as the celebrant for their
wedding. Equality thus dictates that W&oming’s same-sex couples do not have that right either.
Moteover, constitutional equality guarantees like those discussed in Obergefell require only that
the state provide same-sex couples access to civil marriages, 135 S. Ct. at 2605; they do not
mandate that the state infringe conscience rights of magistrates. Because the record hete con-
clusively establishes (and the Commission does not dispute) that no same-sex couple will be
hindered from marrying if Judge Neely is allowed to remain a magistrate, Pet’r Br. at 14-16, the
Court may rule for Judge Neely without contravening the Constitution’s equality provisions.
Furthermore, the state has many options going forward that would allow both Judge Neely to

temain a magistrate and the state to comply with the equality provisions. The Sublette County
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circuit court, for example, could ditect that all requests for its judge ot magistrates to solem-
nize a marriage must be routed through the court clérk, who would arrange for the judge or a
magistrate without a conflict (religious or otherwise) to serve as the wedding celebrant. Pet’r
Br. at 67. There is thus no conflict between the equality guarantees of the Wyoming Constitu-
tion and a ruling that permits Judge Neely to continue as 2 magistrate.

Thitd, it would violate a basic canon of construction to read the Wyoming Constitu-
tion’s general equality provisions to overtide its specific religious-freedom guarantees because it is
well established that “[a] specific provision . . . controls over an inconsistent general provision
pertaining to the same subject.” Thunderbasin Land, Livestock & Inv. Co. v. Cty. of Laramie Cty., 5
P.3d 774,782 (Wyo. 2000).

Anticipating the demise of its “in pari materia” argument, the Commission then aston-
ishingly atgues that even if Judge Neely is protected by Article 1, Section 18 and Article 21,
Section 25, those constitutional provisions do not prevail over the Code. Resp’t Br. at 41. But
it is axiomatic that state statutes and similar regulations like the Code are invalid to the extent
that they are applied to “violate[] limitations imposed by the [Wyoming] Constitution.” Bd. of
Cty. Cont’rs of Carbon Cty. v. Union Pac. R. Co., 171 P. 668, 668-69 (Wyo. 1918). As part of this
argument, the Commission relies on the state’s “police powet,” but again, the exercise of that
power “cannot come in ditect conflict with constitutional provisions.” Cross v. State, 370 P.2d
371, 374 (Wyo. 1962). Finally, the Commission’s argument misunderstands Judge Neely’s con-
stitational claims. Nothing about her argument claims that “the Court does not have the pow-
er to impose a code of judicial conduct.” Resp’t Br. at 42. Instead, she argues that applying the

Code to temove het under these circumstances would violate her constitutional tights.
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C. Removing Judge Neely from her magistrate position would violate her
free-exercise rights under the U.S. Constitution and her free-speech
rights under the Wyoming and U.S. Constitutions.

The Commission’s federal free-exercise and free-speech arguments do not differ from
the municipal judge context to the magistrate context. So for the reasons already explained, the
state cannot remove Judge Neely from her magistrate position.

II.  The Code provisions at issue, as applied to Judge Neely’s removal as a munici-

pal judge and as a magistrate, are impermissibly vague in violation of the Wyo-
ming and U.S. Constitutions.

The Commission’s vagueness arguments suffer from a foundational flaw: they fail to
recognize that Judge Neely challenges the Code not on its face, but only as applied to her in this
situation. The Commission also implies that vagueness violations occur in the ctiminal con-
text, but never in the disciplinary context. Resp’t Bt. at 52. Yet in Gentile v. State Bar of Nevada,
501 U.S. 1030, 1036, 1048-51 (1991), an attotney disciplinary case, the U.S. Supteme Court
found an ethics provision vague as applied to a lawyer who, much like Judge Neely, considered
the tules and “malde] a conscious effort at compliance,” 4. at 1051. Finally, the Commission
wholly fails to explain how Judge Neely could possibly have known (1) that her inability to sol-
emnize some newly recognized martiages in her voluntary magistrate position would cause her
to lose her municipal job ot (2) that the Commission would justify her removal as a magistrate
by ignoring plain statutory language and accepted practice in a baseless attempt to transform
the discretionary function of matriage solemnization into a mandatory duty.

IV. The advisory opinions that the Commission cites do not support removal.

The advisory opinions issued by judicial-ethics bodies in other states cannot bear the

weight that the Commission places on them. See Resp’t Br. at 24-31. To begin with, none of
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those opinions considers any of the constitutional issues raised in this case, and as a result,
they ate of limited value. Moteovet, contrary to the Commission’s claim, none of those opin-
ions “justifies [Judge Neely’s] removal.” Resp’t Br. at 31. In fact, the Washington order—
which involved a judge who, like Judge Neely, stated in response to a press inquity that his re-
ligious beliefs prevent him from solemnizing same-sex marriages—imposed “the least sevete
disciplinary action available” because, among othet reasons, the judge was trying to navigate an
unclear situation “when longstanding law was just changed.” Ir re Tabor at 8 (C.R. 217).

Even the Ohio opinion, which the Commission praises as “compelling,” Resp’t Br. at
30, and which is the most hostile towatd judges who hold Judge Neely’s religious beliefs, does
not support removal. It states that a judge who is unable to solemnize same-sex marriages may
need to disclose her beliefs and “disqualif[y] [hetself] in [cases] where the sexual otientation of
the parties is at issue,” but nowhere does it say that she must be removed from office. Ohio
Opinion 2015-1 at 5 (C.R. 239). Also, neatly all of the opinions implicitly denounce the Com-
mission’s efforts to remove Judge Neely from her municipal judge position (a position in
which she cannot perform weddings) by recognizing that judges who face a religious conflict
may decline to solemnize all martiages.

V. Article 5, Section 6 of the Wyoming Constitution does not support removing
Judge Neely as a municipal judge. :

The Commission seeks to justify Judge Neely’s removal as a municipal judge by claim-
ing that because “she is disqualified from her office as magistrate,” Article 5, Section 6 of the
Wyoming Constitution—which states that “[a] judicial officer removed from office is ineligible
for any judicial office”—prohibits her from holding any other office. Resp’t Br. at 12. This at-
gument encounters four insurmountable roadblocks.
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First, as already established, Judge Neely did not violate the Code as a magistrate; thus,
the predicate for the Commission’s argument fails. Second, Judge Neely has done nothing in
her capacity as a magistrate to warrant removal; this too destroys the premise of the Commis-
sion’s argument. “Removal is a drastic measure,” approptiate only when a judge engages in

>

misconduct that is “truly egregious,” “flagrant and severe,” or repeatedly violates the Code.
Cynthia Gray, A Study of State Judicial Discipline Sanctions, Am. Judicature Society, at 4 (2002),
available at http:/ /bitly/29p0evE; see also id. at 8-23 (cataloguing removal cases). Neither Judge
Neely’s respectful disclosure of her religious beliefs in response to a reportet’s question nor
her efforts (after unsuccessfully seeking guidance) to maneuver through a novel ethical issue
following a significant change in the law remotely approach that high standard. Third, because
applying Article 5, Section 6 of the Wyoming Constitution to remove Judge Neely would vio-
Jate the U.S. Constitution, see Pet’r Br. at 41-55, the federal Supremacy Clause forbids that ap-
plication of the state constitution, see U.S. Const. art. VI, cl. 2. Fourth, the Court should con-
clude that Judge Neely’s free-exercise and free-speech rights secured under Wyoming’s liberal-
ly construed Declaration of Rights, see Vasques, v. State, 990 P.2d 476, 485 (Wyo. 1999), must

prevail over Article 5, Section 6.

CONCLUSION

For the foregoing reasons, the Court should grant Judge Neely’s Petition.

Respectfully submitted this the 7th day of July, 2016.
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