CERTIFICATE OF SERVICE

I hereby certify that on the Z> day of September, 2015, I served the
foregoing ORDER ON THE MOTION FOR PROTECTIVE ORDER by placing a true
and correct copy thereof in the United States Mail, postage prepaid, and properly
addressed to the following:

Herbert K. Doby Patrick Dixon, Esq.

P.0. Box 130 Dixon & Dixon, LLP

Torrington WY 82240 104 South Wolcott, Suite 600
Casper WY 82601

James A Campbell

Kenneth J. Connelly
Douglas G. Wardlow
Alliance Defending Freedom
15100 N. 90" Street
Scottsdale AZ 85260

.

Mel C. Onehar ¥
Chair of Adjudicatory Panel for

Commission on Judicial Conduct & Ethics
PO Box 2645

Cheyenne WY 82003

Phone: 307-778-7792

126




BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

An inquiry concerning ) COMMISSION ON JUDICIAL

) CONDUCT AND ETHICS
The Honorable Ruth Neely C?M%gs%g) \ ﬁN JUDICIAL CONDUCT
Municipal Court Judge and ) D ETHICS
Circuit Court Magistrate ) Official Record
Ninth Judicial District ) FILIED —
Pinedale, Sublette County ) D;ffg' \C?/( / 7/ /2

) LI ST,

Wendy J. Soto

THE HONORABLE RUTH NEELY’S MOTION TO DISMISS THE NEW CLAIMS IN
THE COMMISSION’S AMENDED NOTICE OF COMMENCEMENT OF FORMAL
PROCEEDINGS

The Honorable Ruth Neely respectfully requests that the Commission dismiss the new
claims in the Amended Notice of Commencement of Formal Proceedings (“Amended
Notice”)—that is, the claims that Judge Neely violated Rules 2.4 and 3.6 of the Wyoming Code
of Judicial Conduct by her choice of counsel in this matter.'

By adding these claims to the Amended Notice, the Commission on Judicial Conduct and
Ethics (the “Commission”) threatens fundamental constitutional rights, including the rights of
citizens to hire counsel of their choosing, to associate with groups of their choosing, and to live

consistent with their sincerely held religious convictions. After the Commission initiated these

' Concurrent with this Motion to Dismiss, Respondent files her Verified Answer to the Amended
Notice. Because the governing rules do not cleatly explain the relationship between a Motion to
Dismiss and a Verified Answer, Respondent is exetcising caution and filing her Verified Answer
now, even though the Commission has yet to rule on this Motion to Dismiss, It is Respondent’s
intent that if there is a conflict between her filing of the Motion to Dismiss and the Verified
Answer, the Motion to Dismiss should take precedence, and that she will file an updated Verified
Answer once the Commission resolves her Motion to Dismiss,
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proceedings alleging that Judge Ruth Neely violated the Code of Judicial Conduct by expressing
her religious beliefs about marriage and her inability to perform same-sex marriages, Judge
Neely retained Herb Doby and Alliance Defending Freedom (“ADF”) as counsel to defend her,
ADF is a nationwide, nonprofit, nonpartisan legal organization that specializes in constitutional
law, provides free legal defense in civil-rights cases, and has won four cases before the United
States Supreme Court over the last five years alone.’

After Judge Neely made her selection of counsel, the Commission amended its Notice of
Coramencement of Formal Proceedings to allege that Judge Neely violated the Code of Judicial
Conduct merely by retaining ADF as her legal representative. While all the claims in the
Amended Notice lack merit and violate Judge Neely’s constitutional rights, the new claims
attack Judge Neely’s chosen means of defending herself in this matter and therefore jeopardize
the fairness of these proceedings moving forward. As a result, these new claims necessitate this
motion and require swift action from this tribunal.

Standard

A complaint must be dismissed when, accepting “the facts stated in the complaint as true
and view[ing] them in the light most favorable to the plaintiff,” the relief may not be granted.
Accelerated Receivable Solutions v. Hauf, 2015 WY 71, 9 10, 350 P.3d 731, 734 (Wyo. 2015).°

Furthermore, “a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’

? See &.g. Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218 (2015) (unanimously upholding ADF’s
client’s free-speech rights); Burwell v. Hobby Lobby Stores, Inc., 134 8. Ct. 2751, 2759 (2014)
(striking down federal burden’s on ADF’s client’s free-exercise rights); Town of Greece w.
Galloway, 134 8. Ct. 1811 (2014) (upholding a legislative prayer policy promulgated by a town
represented by ADF); Avizona Christian Sch. Tuition Org. v. Winn, 131 8. Ct. 1436 (2011)
(upholding a state’s tuition tax credit program defended by a faith-based tuition organization
represented by ADF).

In applying this standard, Judge Neely does not admit any facts or conclusions pled by the
Commission, but deems those facts to be true for purposes of this motion only.

2
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requires more than labels and conclusions, and a formulaic recitation of the elements of a cause
of action will not da.” Bell Azl Corp. v. T wombly, 550 U.S. 544, 555 (2007).*

Argument

I The Rule 2.4 and 3.6 Claims Should be Dismissed Because They Violate Judge
Neely’s Constitutional Rights to Counsel, to Associate, and to Exercise her Religion,

4. The Rule 2.4 and 3.6 Claims Violate Judge Neely’s Right to Counsel.

For over 100 years, courts have recognized that the Constitution protects the right to
counsel of one’s choosing in both criminal and civil litigation—indeed, this right is protected by
many constitutional provisions, including the First Amendment.’ As the Tenth Circuit has
summarized, “[t]he right to retain and consult with an attorney . . . implicates . . . clearly
established First Amendment rights of association and free speech.” DeLoach v. Bevers, 922
F.2d 618, 620 (10th Cir. 1990).

This right to counse] extends beyond retaining an attomey. It protects the right to retain
the attorney a party wants. “The right to counsel, safeguarded by the constitufional guarantee of
due process of law, includes the right to choose the lawyer who will provide that representation.”
McCuin v. Texas Power & Light Co., 714 F.2d 1255, 1257 (5th Cir. 1983). And the government

cannot override that choice unless it establishes “compelling reasons” to do so. Id. at 1263,

% “Because the Wyoming Rules of Civil Procedure are patterned after the Federal Rules of Civil
Procedure, federal court interpretations of their rules are highly persuasive in [Wyoming courts’]
interpretation of the corresponding Wyoming rules.” Lamar Qutdoor Advert. v. Farmers Co-Op
Oil Co. of Sheridan, 2009 WY 112, 12, 215 P.3d 296, 301 (Wyo. 2009); see also Graus v. OK
Investments, Inc., 2014 WY 166, § 14, 342 P.3d 365, 369 (Wyo. 2014) (similar).

3 Christopher v. Harbury, 536 U.S. 403, 415 1,12 (2002) (identifying cases that ground the right
to access courts and the right to counsel in Article IV Privileges and Immunities Clause, First
Amendment Petition Clause, Fifth Amendment Due Process Clause, and Fourteenth Amendment
Equal Protection and Due Process Clauses); United Mine Workers v. lllinois Bar Ass'n, 389 U.S.
217, 221-22 (1967) (grounding the right to counsel in “the freedom of specch, assembly, and
petition guaranteed by the First and Fourteenth Amendments™); Johnson v. City of Cincinnati,
310 F.3d 484, 501 (6th Cir, 2002) (grounding the right to counsel in the right to intimate
association in the Fourtecenth Amendment Due Process Clause).

3
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Moreover, in this case, the right to counsel has particular force because constitutional
defenses are at issue. In a long line of decisions, the United States Supreme Court has established
the First Amendment right of groups to provide free legal defense vindicating civil rights and the
corresponding constitutional right of individuals to employ these groups’ legal service.’
“Underlying [these cases] was the Court’s concern that [members of the public] receive
information regarding their legal rights and the means of effectuating them.™ Bates v. State Bar
of Ariz,, 433 U.S. 350, 376 n.32 (1977). “This concern applies with at least as much force to
aggrieved individuals as it does to groups.” /d.

As the Supreme Court said when invalidating a constraint on employing an ACLU
attorney, restrictions on groups that engage “in the defense of unpopular causes and unpopular
defendants” and that represent “individuals in litigation” defining “the scope of constitutional
protection” must overcome “exacting scrutiny.” Primus, 436 U.S. at 427-28, 432 (concluding
that a reprimand of an ACLU attorney by the Board of Commissioners on Grievances and
Discipline of the Supreme Court of South Carolina violated the First Amendment).

Under these principles, the Commission’s Rule 2.4 and 3.6 claims must also overcome
exacting scrutiny because they fault Judge Neely for her “engagenient of . . . the Alliance
Defending Freedom Organization.” (Amended Notice, § B.2). In other words, the Commission
alleges that Judge Neely violated ethical rules by retaining ADF as counsel, and through these

claims, the Commission tries to sever Judge Neely’s attomey-client relationship with ADF. But

S See, e.g., In re Primus, 436 U.S. 412, 414 (1978) (protecting the ACLU’s right to give legal
advice and solicit for lawsuits); United Mine Workers, 389 U.S. at 221-22 (1967) (protecting
union members’ right to hire an attorney to collectively assist them in asserting their legal
claims); NAACP v. Button, 371 U.S. 415, 429-30 (1963) (protecting the NAACP’s right to
advise litigants to seek and pay for assistance of certain attorneys). See also Owens v. Rush, 654
F.2d 1370, 1379 (10th Cir. 1981) (protecting the right to assist in “litigation vindicating civil
rights,” to “attend[] meetings on necessary legal steps,” and to “associat[e] for the purpose of
assisting persons seeking legal redress™).

4
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just like the ACLU and NAACP, ADF is a nonprofit legal advocacy group that seeks to protect
constitutional rights through free legal representation. By demanding that Judge Neely stop
receiving this representation, the Commission’s Rule 2.4 and 3.6 claims not only impair Judge
Neely’s First Amendment right to select her counsel, they also impair her First Amendment right
to participate in collective legal action that secks to vindicate constitutional freedoms.

Even worse, the Commission’s Rule 2.4 and 3.6 claims smack of bad faith, for the
Commission dragged Judge Neely into this legal proceeding and now tries to eliminate her legal
defense. Without ADF, Judge Neely may be unable to obtain free civil-rights legal defense from
another organization, much less one with significant constitutional expertise. Indeed, not many
(if any) constitutional-law specialists offer the free legal defense that ADF provides, particularly
in Wyoming’s relatively small legal community. So if the Rule 2.4 and 3.6 claims succeeded,
they would weaken, if not extinguish, Judge Neely’s legal defense.

The harm inflicted by the Commission’s Rule 2.4 and 3.6 claims are not confined to
Judge Neely. Under the Commission’s logic, no judge could hire a legal organization that
advocates against the state’s chosen ideology. The state could thus target any legal group it
dislikes in an effort to hinder its mission and prevent its clients from vindicating their
constitutional rights. Red states could target liberal groups like the ACLU, and blue states could
target conservative groups like the NRA. But in the end, litigants’ rights and our adversarial
system of justice would lose. Thankfully, though, the Constitution does not permit this result, for
it protects the right to offer and access civil-rights defense regardless of the “political or religious
affiliation of the members of the group which invokes its shield, or . . , the truth, popularity, or

social utility of the ideas and beliefs which are offered.” Button, 371 U.S. at 444-45.
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The chilling effect of the Commission’s position is not limited to clients who retain
nonprofit legal advocacy groups as their attorneys; it would also threaten the constitutional
liberties of individuals who hire solo practitioners and private firms. In the Amended Notice, the
Commission specifically references three of Judge Neely’s counsel by name. (Amended Notice,
1 A9, B.2). Supposedly, Judge Neely cannot retain these attorneys because of the legal
positions that they have advocated about same-sex marriage. (/2. at § A.10). But crediting that
claim would mean that neither could a Jjudge retain Chief Justice John G. Roberts, or any of the
three other United States Supreme Court Justices who, like him,' dissented from the Supreme
Court’s recent same-sex marriage ruling in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), should
one of them step down from the bench and enter private practice. Yet the mere fact that an
attorney has taken a legal position that the state dislikes does not deprive a judge of her right to
retain that attorney as counsel. If the law were otherwise, a judge’s right to choose not only
nonprofit legal groups, but also countless attormeys in private practice would be infringed.
Therefore, the Commission’s claims seeking to remove Judge Neely’s counsel are inherently
suspect and deserve the strictest constitutional scrutiny.

b. The Rule 2.4 and 3.6 Claims Violate J udge Neely’s Right to Freely Associate.

Besides attacking Judge Neely’s right to counsel, the Rule 2.4 and 3.6 claims allege that
she violated the Code of Judicial Conduct by her “affiliation with the Alliance Defending
Freedom Organization.” (Amended Notice,  B.2). The Amended Notice does not specify how
Judge Neely affiliated with ADF, but this motion will accept the Commission’s vague allegation
as true. Even so, this allegation still fails because the Commission cannot penalize Judge Neely

for affiliating with ADF. That violates her First Amendment right to free association,
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The First Amendment protects the right of citizens “to associate with others in pursuit of
a wide variety of political, social, economic, educational, religious, and cultural ends.” Roberts v.
U.S. Jaycees, 468 U.S. 609, 622 (1984). Thus, the government may not “impose penalties or
withhold benefits from individuals because of their membership in a disfavored group” unless
the govemnment satisfies the most stringent form of constitutional review. Jd. at 622-23.

In the legal context, this means that the state cannot deny an attorney “admission to the
Bar solely because of his membership in an organization.” Application of Stolar, 401 U.S. 23, 28
(1971). Nor can the state bar judges from associating with political parties. Republican Party of
Minnesota v. White, 416 F.3d 738, 754 (8th Cir. 2005) (invaliding Minnesota judicial cannon
barring partisan activities). Because it is well established that the state cannot bar judicial
association with a political party—the most partisan entity jmaginable—it necessarily follows
that the Commission cannot forbid Judge Neely from associating with a nonpartisan public-
interest group like ADF.

To be sure, First Amendment protections do not allow judges to do anything they please.
The state can mandate that judges recuse themselves in particular cases where they lack
impartiality. Id. at 755. Yet the Commission does not seek case-by-case recusal, but a blanket
removal of Judge Neely for associating with a nonpartisan legal organization.

Once again, the Commission’s claims reach too far and impinge too much on personal
iiberty. If those claims are allowed to proceed, the government could seek to remove judges for
associating with any group (like the Catholic Church, the Mormon Church, various Muslim
sects, local Boy Scout troops, and even the Republican Party) that believes in, or advocates for,
the time-honored understanding of marriage as a relationship that unites a man and a woman for

life and thereby connects children to both their mother and father. Even worse, the Commission’s
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logic empowers the Commission to penalize judges for associating with any group whose views
or advocacy it dislikes. Such unchecked powert is subject to abuse even against those who
currently wield it.

The Commission would do better to respect a diversity of associations and beliefs than to
punish judges for affiliating with particular groups. “The freedom to associate applies” not only
“to the beliefs we share,” but also “to those we consider reprehensible.” Gilmore v. City of
Montgomery, 417 U.S. 556, 575 (1974). Accordingly, protecting that right “tends to produce the
diversity of opinion that oils the machinery of democratic government and insures peaceful,
orderly change.” Jd. Because the Commission’s Rule 2.4 and 3.6 claims imperil this freedom,
they are subject to strict scrutiny.

c. The Rule 2.4 and 3.6 Claims Create an Impermissible Religious Test and Violate
Judge Neely’s Right to Exercise Her Religious Beliefs.

The United States and Wyoming Constitutions forbid the Commission’s newfound
prohibition on judges’ engaging legal counsel that hold certain religious beliefs about marriage,
In no uncertain terms, the Wyoming Constitution states that “no person shall be rendered
incompetent to hold any office of trust . , . because of his opinion on any matter of religious
belief whatever.” Wyo. Const. art. I, § 18; see also U.S. Const, art. VI, el. 3(“[N]o teligious Test
shall ever be required as a Qualification to any Office or public Trust under the United States.”).’
Here, the Commission maintains that a judge must be removed if she affiliates with an
organization that holds and advocates for particular religious views about marriage. Yet the

Constitution permits no such religious test for judges.

" The Commission cannot successfully argue that the absence of a right to government
employment means that there is no burden on Judge Neely’s constitutional rights. In a case such
as this, “[t]he fact . ., that a person is not compelled to hold public office cannot possibly be an
excuse for batring him from office by state-imposed criteria forbidden by the Constitution.”
Torcaso v. Watkins, 367 U.S. 488, 495-96 (1961).

8
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In Feminist Women’s Health Center v. Codispoti, 69 F.3d 399 (9th Cir. 1995), a party
sought recusal of a federal circuit judge based on his affiliation with the Catholic Church and its
religious belief about abortion. The motion to recuse was denied because it would impose a
religious tést on judges. As the published opinion explained: “The plaintiffs seek to qualify the
office of federal judge with a proviso: no judge with religious beliefs condemning abortion may
function in abortion cases. The sphere of action of these judges is limited and reduced. The
proviso effectively imposes a religious test on the federal judiciary.” Id. at 401. Notably, the
plaintiffs in that case sought only recusal from a particular case, and not “disqualification . . .
from all judicial office.” [d. at 400. The constitutional concerns are thus far greater here, for
while the plaintiffs there sought a religious test that would have curtailed a judge’s role, the
Commission here seeks a religious test that would eliminate a judge’s position.

Similarly, in Paulson v. Abdelnour, 145 Cal. App. 4th 400, 433, 51 Cal. Rptr. 3d 575, 600
(2006), the plaintiffs claimed that the City of San Diego violated the Establishment Clause by
retaining an attorney affiliated with a faith-based public-interest legal organization. The
California Court of Appeals rejected the claim, explaining that “we are troubled by the
proposition that a government entity or any individual appearing as an attorney before a court, on
any issue, may first be screened for their sectarian or nonsectarian background or motives before
being allowed to appear as an advocate.” The very inquiry into such a claim “lead[s] the judicial
system into claims of hostility to religion and potential violations of the proviso that no religious
test may ever be required of any individual to an office or public trust. (U.S. Const., art. VI,
clause 3.)” Id.

Not only do the constitutional prohibitions on religious tests forbid the Commission’s

Rule 2.4 and 3.6 claims, the Free Exercise and Establishment Clause provisions of the United
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States and Wyoming Constitutions do 5o as well. Those constitutional protections unequivocally
prohibit the Commission from targeting religious beliefs. For decades, the United States
Supreme Court has consistently affirmed that the Establishment Clause forbids state action that
“disapprove[s],” “inhibit[s],” or evinces “hostility” toward religion. See Edwards v. Aguillard,
482 U.S. 578, 585 (1987) (forbidding “disapprov(al]” of religion); Lynch v. Donnelly, 465 U.S.
668, 673 (1984) (“affirmatively mandatfing] accommodation, not merely tolerance, of all
religions, and forbid[ing] hostility toward any”); Comm, Jor Pub. Educ. & Religious Liberty v.
Nyquist, 413 U.S. 756, 788 (1973) (forbidding laws that “inhibi[t]” religion). State action must
be careful not to “foster[] a pervasive bias or hostility to religion, which could undermine the
very neutrality the Establishment Clause requires.” Rosenberger v. Rector & Visitors of Univ. of
Virginia, 515 U.S. 819, 846 (1995). In addition, free-exercise principles similarly forbid the
government from targeting religious beliefs. Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 531-32 (1993) (striking down a law that targeted a particular religious
practice); Emp’t Div., Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 877 (1990) (explaining
that the government cannot impose “special disabilities on the basis of religious views”).

The Commission’s Rule 2.4 and 3.6 claims contravene these constitutional principles.
The Commission has alleged that a judge violates the Code of Judicial Conduct merely by
retaining a faith-based legal group that exists “to keep the doors open for the Gospel by
advocating for religious liberty, the sanctity of life, and marriage and family.” (Amended Notice,
T A.10). Such unabashed hostility toward, and targeting of, religion runs directly counter to the

religious protections guaranteed in the federal and state constitution.

10
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IL The Commission’s Rule 2.4 and 3.6 Claims Fail Strict Scrutiny.

Government action that burden foundational constitutional rights “must advance interests
of the highest order and must be narrowly tailored in pursuit of those interests.” Church of the
Lulumi Babalu Aye, Inc., 508 U.S, at 546 (noting that “the compelling interest standard that we
apply . . . is not watered down but really means what it says”) (quotation marks and alterations
omitted). The compelling-interest test “look[s] beyond broadly formulated interests justifying the
general applicability of government mandates” and determines whether strict scrutiny “is
satisfied through application of the challenged law ‘to the person’—the particular claimant
whose sincere exercise of religion is being substantially burdened.” Gonzales v. O Centro
Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 430-31 (2006); see also Burwell, 134 S.
Ct. at 2779. Thus, the relevant government interest here is niot a generic interest in the integrity
of the judiciary; it is the Commission’s specific interest in prohibiting Judge Neely from
retaining ADF as her counsel. But the Commission has no compelling interest in intruding itself
into Judge Neely’s choice of counsel in this way.

Neither can the Commission satisfy the narrow-tailoring requirement of strict-scrutiny
analysis. The Commission has a number of other means to pursue its asserted interests in
maintaining judicial integrity without violating Judge Neely’s constitutional rights. For example,
the Commission could require judges to recuse themselves from matters that involve legal
organizations with whom the judges are affiliated. Notably, Code of Judicial Conduct Rule 2.11

already empowers the Commission to require recusal under these circumstances. And a lack of

11
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narrow tailoring exists where the govemment can adequately protect its interests through
already-existing means.® Accordin gly, the Commission cannot satisfy strict scrutiny here.
II.  The Commission Fails to State a Claim under Rule 2.4 or 3.6,

In addition to the constitutional violations discussed above, the Commission has also
failed to state a claim under Rule 2.4 or 3.6, Rule 2.4 prohibits a judge from being “swayed by
public clamor or fear of criticism® or permitting “family, social, political, financial, or other
interests or relationships to influence [her] judicial conduct or judgment.” But in ‘its Amended
Notice, the Commission has not pled any specific facts that allege a violation of this rule. See
Twombly, 550 U.S. at 555. Moreover, the Amended Notice also fails to plead sufficient facts
that, if proven, would establish a violation of Rule 3.6. A meére allegation of discriminatory
association is not enough. “[A] plaintiff's obligation to provide the ‘grounds’ of his
‘entitle[ment] to relief* requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action will not do.” /d. The Commission’s allegations do not rise
above the mere recitation of the elements of a claim under Rule 3.6.

Furthermore, there is no indication that Rule 3.6 was intended to implicate a judge’s
choice of counsel. The comments to Rule 3.6 make it clear that the Rule is primarily concerned
with a judgc’s membership (ADF docs not have members) in an invidiously discriminatory

organization that could impair public confidence in the integrity and impartiality of the

8 See, eg., Boardley v. U.S. Dep't of Interior, 615 F.3d 508, 524 (D.C. Cir. 2010) (finding that an
“all-encompassing” speech restriction was not narrowly tailored where “the [government] could
simply prohibit and punish conduct that . . . creates security or accessibility hazards™); Berger v,
City of Seattle, 569 F.3d 1029, 1043 (9th Cir. 2009) (en bane) (finding that a speech restriction
was not narrowly tailored where the government could have simply “enforce[d] its existing rules
against those who actually exhibit unwanted behavior”); Bery v. City of New York, 97 F.3d 689,
698 (2d Cir. 1996) (finding that a speech restriction was not narrowly tailored where “[t]here
exist[ed] specific sections of the Administrative Code which . . | already achieve the[]
[government’s] ends without such a drastic effect™).

12
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judiciary.® There is no indication that Rule 3.6 was crafted to prohibit a judge from retaining the
ACLU, NAACP, ADF, or any other nonprofit public-interest Tegal group based on the nature of
its legal advocacy on hotly contested issues.

Finally, it is untenable to suggest, a3 the Commission does, that ADF engages in
“invidious discrimination” by championing the idea that marriage is the unique, presumptively
procteative relationship that unites one man and one woman for life. (Amended Notice, 1 A.10,
B.1). In fact, the Supreme Court’s recent decision mandating same-sex marriage nationwide
forecloses that baseless argument by recognizing that “[t}his view [of marriage] long has been
held—and continues to be held—in good Jaith by reasonable and sincere people here and
throughout the world.” Obergefell, 135 S. Ct. at 2594; see also id. at 2602 (“Many who deem
same-sex marriage to be wrong reach that conclusion based on decent and honorable religious or
philosophical premises, and neither they nor their beliefs are disparaged here.”). Thus, the
Commission’s attempt to transform this good-faith and reasonable view of marriage into
irrational discrimination must be summarily rejected.

The Commission has thus failed to state a claim that Judge Neely violated Rule 2.4 or
3.6.

Conclusion
For the foregoing reasons, the Presiding Officer of the Adjudicatory Panel should dismiss

the Commission’s claims under Rule 2.4 and 3.6.

® Even if ADF were a religious membership organization, Comment 4 to Rule 3.6 provides that
“[a] judge’s membership in a religious organization . . . is not a violation of th[e] Rule.”
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Dated: September 16, 2015

Ko (el /4

Kenneth J. Connell}"U FJ

James A. Campbell*

Kenneth J. Connelly*
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Alliance Defending Freedom

15100 N. 90th Street

Scottsdale, Arizona 85260
jeampbell@ADFlegal.org
kconnelly@ADFlegal.org
dwardlow@ADFlegal.org

(480) 444-0020 Fax: (480) 444-0028

Herbert K. Doby

WSB#5-2252

P.O. Box 130
dobylaw@embargmail.com
Torrington, WY 82240

(307) 532-2700 Fax: (307) 532-2706

Attorneys for Respondent
*Out-of-State Certification Obtained
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CERTIFICATE OF SERVICE

T bereby certify that on the 16th day

by electronic mail on the following:

Patrick Dixon, Esq,

Dixon & Dixon, LLP

104 South Wolcott Street, Suite 600
Casper, WY 82601

pdixn@aol.com

of September, 2015, I served the foregoing Motion

Wendy J. Soto

Executive Director

Commission on Judicial Conduct & Ethics
P.O. Box 2645

Cheyenne, WY 82003
wendy.soto@wyoboards.gov
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING
An inquiry concerning )} COMMISSION ON JUDICIAL
) CONDVISE R ENTIEH
The Honorable Ruth Neely } D ETE}%&."'AL CONDUCT
) No 20143 5
Municipal Court Judge and ) ficial Record
Circuit Court Magistrate ) FILED,»
Ninth Judicial District )
Pinedale, Sublette County )

Wendy J. Soto

VERIFIED ANSWER TO AMENDED NOTICE OF
COMMENCEMENT OF FORMAL PROCEEDINGS

The Honorable Ruth Neely, Respondent, for her Verified Answer to the Amended Notice
of Commencement of Formal Proceedings (the “Amended Notice”) filed by the Commission on
Judicial Conduct and Ethics (the “Commission®), states and alleges as follows:'

1. Except as expressly admitted or otherwise specifically pleaded herein, Respondent
denies each and every allegation in the Amended Notice and puts the Commissioﬁ to
its strict proof thereof.

2. Respondent admits the allegations contained in Section A, Paragraph 1 of the

Amended Notice.

! Concurrent with this Verified Answer, Respondent files a Motion to Dismiss the claims that the
Commission added to the Amended Notice (but not the claims that the Commission alleged in
the original Notice). Because the governing rules do not clearly explain the relationship between
a Motion to Dismiss and a Verified Answer, Respondent is exercising caution and filing this
Verified Answer now, even though the Commission has yet to rule on the Motion to Dismiss. It
is Respondent's intent that if there is a conflict between her filing of the Motion ta Dismiss and
the Verified Answer, the Motion to Dismiss should take precedence, and that she will file an
updated Verified Answer once the Commission resolves her Motion 1o Dismiss.
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3. With respect to the allegations contained in Section A, Paragraph 2 of the Amended
Notice:
a. Respondent admits that former Circuit Court Judge John Crow appointed her as a
Circuit Court Magistrate with the authority to perform marriages;
b. Respondent admits that, upon his appointment to the bench, Circuit Court Judge
Curt A. Haws appointed Respondent as a Circuit Court Magistrate;
¢. Respondent admits that since her initial appointment in or around 2001, she has
petformed numerous civil marriage ceremonies as a Circuit Court Magistrate; and
d. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 2.
4. With respect to the allegations contained in Section A, Paragraph 3 of the Amended
Notice:
a. Respondent states that the case of Guzzo v. Mead, 2014 WL 5317797 (D. Wyo.
2014), speaks for itself: and
b. Respondent states that the remaining allegations contained in Séction A,
Paragraph 3 do not call for a response, but to the extent that a response is deemed
necessary, Respondent denies those allegations in their entirety.
5. With respect to the allegations contained in Section A, Paragraph 4 of the Amended
Notice:
a. Respondent admits that she was contacted by reporter Ned Donovan in December
2014;
b. Respondent admits that Ned Donovan made inquiries of her regarding the topic of

same-sex marriage;
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¢. Respondent admits that she informed Ned Donovan that solemnizing same-sex
marriages would violate her religious beliefs;

d. Respondent admits that she was quoted by Ned Donovan as saying: “When law
and religion conflict, choices have to be made. 1 have not yet been asked to
perform a same sex marriage”; and

¢. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 4.

6. With respect to the allegations contained in Section A, Paragraph 5 of the Amended

Notice:

a. Respondent admits that an article authored by Ned Donovan appeared in the
Sublette Examiner on December 11, 2014;

b. Respondent admits that the article included the language that is quoted in Section
A, Paragraph 4 of the Amended Notice;

¢. Respondent admits that similar reports may have appeared in other Ilocal
publications; and

d. Respondent is without sufficient information to respond fo the remaining
allegations contained in Section A, Paragraph 5 of the Amended Notice and
therefore denies those allegations.

7. With respect to the allegations contained in Section A, Paragraph 6 of the Amended

Notice:

a. Respondent admits that on or about January 15, 2015, J udge Haws suspended her

from performing marriage ceremonies; and
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b. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 6.

8. With respect to the allegations contained in Section A, Paragraph 7 of the Amended

Notice:

a. Respondent admits that she voluntarly refrained from performing marriage
ceremonties before Judge Haws suspended her from performing them;

b. Respondent states that the last marriage ceremony she performed occutred on
December 31, 2014; and

¢. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 7.

9. With respect to the allegations contained in Section A, Paragraph 8 of the Amended

Notice:

a. Respondent admits that, in response to an inquiry from the Commission, she cited
her First Amendment rights and reiterated that solemnizing same-sex marriages
would violate her religious beliefs; and

b. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 8.

10. Respondent admits the allegations contained in Section A, Paragraph 9 of the

Amended Notice.

11. With respect to the allegations contained in Section A, Paragraph 10 of the Amended

Notice:
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a. Respondent admits that Alliance Defending Freedom (“ADF™) describes itself on
its website as “an alliance-building legal organization that advocates for the right
of people to freely live out their faith”;

b. Respondent admits that ADF’s mission statement, as stated on its website, is “[t]o
keep the doors open for the Gospel by advocating for religious liberty, the sanctity
of life, and marriage and family”; and

¢. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 10.

12, Respondent denies each and every allegation contained in Section B, Paragraph 1 of
the Amended Notice.

13. Respondent denies each and every allegation contained in Section B, Paragraph 2 of
the Amended Notice.

14. Section C, Paragraph 1 of the Amended Notice does not call for a response.

15. Section D, Paragraph 1 of the Amended Notice does not call for a response.

First Affirmative Defense

The Amended Notice fails to state a claim upon which relief can be granted.

Second Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s freedom-of-expression rights protected by the First Amendment to the United

States Constitution.
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Third Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s freedom-of-expression rights protected by Article 1, Sections 20 and 21 of the
Wyoming Constitutjon.

Fourth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to the free exercise of religion protected by the First Amendment to the

United States Constitution.

Fifth Affirmative Defense
Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission

cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to the free exercise of religion protected by Article 1, Section 18 and Article
21, Section 25 of the Wyoming Constitution.
Sixth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, constitute a
religious test in violation of Article VI, Clause 3 of the United States Constitution.

Seventh Affirmative Defense
Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission

cites in Section B of the Amended Notice would, under these circumstances, constitute a
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religious test in violation of Article 1, Section 18 and Article 21, Section 25 of the Wyoming
Constitution.
Eighth Affirmative Defense
The provisions of the Wyoming Code of Judicial Conduct that the Commission cites in
Section B of the Amended Notice are vague and overbroad in violation of the First Amendment
and the Fourteenth Amendment to the United States Constitution.
Ninth Affirmative Defense
The provisions of the Wyoming Code of Judicial Condnet that the Commission cites in
Section B of the Amended Notice are vague and overbroad in violation of Article 1, Sections 6,
7, and 20 of the Wyoming Constitution.

Tenth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to equal protection of the law under the Fourteenth Amendment to the United

States Constitution.

Eleventh Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to equal protection of the law under Article 1, Sections 2, 3, and 34 of the

Wyoming Constitution,
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Twelfth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate the
Establishtnent Clause of the First Amendment to the United States Constitution,

Thirteen Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate the state
constitutional provisions that address the establishment of religion, including Atticle 1, Section
18 and Article 21, Section 25 of the Wyoming Constitution,

Fourteenth Alfirmative Defense

These proceedings violate Respondent’s right to due process protected by the Fourteenth
Amendment to the United States Constitution.
Filteenth Affirmative Defense
These proceedings violate Respondent’s right to due process protected by Article 1,
Sections 6 and 7 of the Wyoming Constitution,
Sixteenth Affirmative Defense
These proceedings and the Rules Governing the Commission violate the separation of
govemmental powers required by Article 2, Section I of the Wyoming Constitution.
Seventeenth Affirmative Defense
Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate

Respondent’s right to freedom of association protected by the First Amendment to the United

States Constitution.

149



Eighteenth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to freedom of association protected by Article 1, Sections 2,6,7,21, and 36
of the Wyoming Constitution.

Nineteenth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to counsel protected by the First, Sixth, and Fourteenth Amendments to the

United States Constitution.

Twentieth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Amended Notice would, under these circumstances, violate
Respondent’s right to counsel protected by Article 1, Sections 6, 7, and 36 of the Wyoming

Constitution.

Twenty-First Affirmative Defense
Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission

cites in Section B of the Amended Notice would, under these circumstances, constitute unlawful
retaliation in response to Respondent’s exercise of the constitutional rights referenced in the
prior affirmative defenses, including but not limited to Respondent’s rights protected under the

First and Fourteenth Amendments to the United States Constitution.
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DATED this 16th day of September, 2015,

By:

Respectfully Submitted,

A (el /i

Kenneth J. Co:melly "J

James A, Campbell*

Kenneth J. Connelly*

Douglas G, Wardlow*

Alliance Defending Freedom

15100 N. 90th Street

Scottsdale, AZ 85260
jeampbell@alliancedefendingfreedom.org
keonnelly@alliancedefendingfreedom.org
dwardlow@alliancedefendingfreedom.org
(480) 444-0020 Fax: (480) 444-0028

Herbert K. Doby

WSB # 5-2252

P.O. Box 130

Torrington, WY 82240
dobylaw@embargmail.com

(307) 532-2700 Fax: (307) 532-2706

Artorneys for Respondent
*Admitted Pro Hac Vice
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VERIFICATION OF ANSWER
[, Ruth Neely, the undersigned, do hereby swear and affirm, under penalty of perjury, that
the information contained in my Verified Answer to the Amended Notice of Commencement of

Formal Proceedings of the Commission on Judicial Conduct and Ethics is true and accurate.

gul
Dated this (5 ~day oléégfmm_/ i3
Signaturé

INSTRUCTIONS TO NOTARY

This form must be the product of an oath, not merely an acknowledgment. Before the
verification is signed you must:

1. Place the affiant under oath;
2. Ensure that the affiant understands that all assertions are sworn to as accurate and
that the affiant is subject to the penalty of perjury for any false statement; and
3. Have the verification signed in your presence.
STATE OF WYOMING )

. ) ss
county oF 2 Alette. )
Subseribed and swom to me this _[.5 = day of _Se pig r\_-.l;g 2,205 .

By IN\UTH MﬁéLY
Cd S bk

Notary Public_

My Commission Expires: - §-1%
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CERTIFICATE OF SERVICE

[ hereby certify that on the 16th day of September, 2015, I served the foregoing Verified
Answer by electronic mail on the following:

Patrick Dixon, Esq, Wendy J. Soto

Dixon & Dixon, LLP Executive Director

104 South Wolcott Street, Suite 600 Commission on Judicial Conduct & Ethics
Casper, WY 82601 P.O. Box 2645

pdixn@aol.com Cheyenne, WY 82003

i wendy.soto@wyoboards.gov

| o Coundlle [

l Kenneth J. Coffnelly/
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

COMMISSION ON JUDICIAL CONDUCT
AND ETHICS
No. 2014-27 Official Record

FILIED
D P 9/38/i%
'{,\__QM )0‘1
Wendy J. Soto [‘/

An inquiry concerning

The Honorable Ruth Neely

Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

S St v et Vet et v g

NOTICE OF CONFESSION OF MOTION TO DISMISS

WHEREAS, on or about August 28, 2015 the Commission on Judicial
Conduct and Ethics filed an Amended Notice of Commencement of Formal
Proceedings; and said Amended Notice set forth additional factual allegations in
Paragraph 10 and the footnote to Paragraph 10 and alleged the additional
violation of Rule 2.4 and Canon III, Rule 3.6 of the Wyoming Code of Judicial
Conduction;

WHEREAS on or about September 16, 2015 the Honorable Ruth Neely
filed a motion to dismiss the Amended Notice; and

WHEREAS, the parties are in agreement that the Commission on
Judicial Conduct and Ethics may withdraw these additional allegations.

COMES NOW the undersigned counsel for the Commission on Judicial
Conduct and Ethics and hereby concedes THE HONORABLE RUTH NEELY’S
MOTION TO DISMISS THE NEW CLAIMS IN THE COMMISSION’S AMENDED
NOTICE OF COMMENCEMENT OF FORMAL PROCEEDINGS. In so doing,
counsel represents to the Hearing Officer that the parties have conferred and

are in agreement that the matter may proceed to disposition upon the
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Commission’s Notice of Commencement of Formal Proceedings. Accordingly,
upon entry of the ORDER DISMISSING AMENDED CLAIMS, Judge Neely will
file an Amended Answer to the Notice of Commencement of Formal
Proceedings.

DATED this ;_.-2 Y day of September, 2015,

(’Patrick Dixon (Wyo. Bar #5-1504)
104 S. Wolcott, Suite 600
Casper, Wyoming 82601
(307) 234-7321
(307) 234-0677 (facsimile)
Disciplinary Counsel

CERTIFICATE OF SERVICE

I, Patrick Dixon, do hereby certify that on thes< [ day of September,
2015, I served the above and foregoing Notice of Confession of Motion to
Dismiss via email or U.S. mail, postage prepaid, as noted below:

VIA EMAIL VIA EMAIL
dobylaw@embargmail.com orchard@spencelawyers.com
Herbert K. Doby Melvin C. Orchard, III
Attorney at Law Presiding Officer/Hearing Officer
P.O. Box 130 The Spence Law Firm, LLC
Torrington, Wyoming 82240 Spence & McCalla
P.O. Box 548
VIA EMAIL kconnelly@adflegal.org Jackson, Wyoming 83001-0548
James A. Campbell
Kenneth J. Connelly VIA U.S. MAIL
Douglas G. Wardlow Wendy Soto, Executive Director
Alliance Defending Freedom Commission on Judicial Conduct
15100 N. 90th Street and Ethics
Scottsdale, Arizona 85260 P.O. Box 2645

~ ..__Cheyenne_i,- WY 82003

E

Patrick Dixon

Notice of Confession of Motion to Dismiss
Page 2 of 2
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS
STATE OF WYOMING
An inquiry concerning

The Honorable Ruth Neely No. 2014-27
Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

i

ORDER DISMISSING AMENDED CLAIMS

The matter having come on for hearing upon the motion of counsel for
Judge Neely, and being advised that the parties are in substantial agreement
with regard to the motion, the Hearing Officer hereby finds as follows:

NOW THEREFORE IT IS ORDERED that THE HONORABLE RUTH
NEELY’S MOTION TO DISMISS THE NEW CLAIMS IN THE COMMISSION’S
AMENDED NOTICE OF COMMENCEMENT OF FORMAL PROCEEDINGS be
and hereby is granted, that the new claims asserted in the August 28, 2015
AMENDED NOTICE OF COMMENCEMENT OF FORMAL PROCEEDINGS are
dismissed and that the matter shall proceed to disioosition upon the
Commission’s original NOTICE OF COMMENCEMENT OF FORMAL

PROCEEDINGS,
5 I

:
DATED this day of 0ctober{£ V%/ / l
il o \,Lo =

elvin C. Orchard, III
Presiding Officer/Hearing Officer

cc:  Patrick Dixon
Herbert K. Doby
Kenneth J. Connelly
Wendy Soto, Executive Director
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

An inquiry concerning ) COMMISSION ON JUDICIAL

) CONDUCT AND ETHICS
The Honorable Ruth Neel

d ; CONRIEE61@ON JUDICIAL CONDUCT

Municipal Court Judge and ) AND I;LTHICCS1
Circuit Court Magistrate ) Ofﬂ;‘; }{g of
Ninth Judicial District ) -
Pinedale, Sublette County ) [ : )

) Wendy J. Sot(ﬂ V

NOTICE OF MOTION AND MOTION TO CONTINUE HEARING

NOTICE IS HEREBY GIVEN that, as soon as the matter may be heard by
the Presiding Officer of the Adjudicatory Panel, Respondent Honorable Ruth
Neely will, and hereby does, move for an order continuing the hearing in this case
to a date to be determined by the Presiding Officer after consultation with the
parties. This motion is made upon the grounds that, under the current schedule,
there will be insufficient time to fully brief and decide Respondent’s contemplated
motion for summary judgment while simultaneously allowing Respondent
adequate time to prepare for the hearing.

Counsel for Respondent contacted counsel for the Commission, informed

him that Respondent intends to file a motion for summary judgment, and conferred
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about extending the date for the hearing to allow sufficient time to brief and decide
Requndent’s motion for summary judgment prior to the hearing date. Counsel for
the Commission would not agree to seck an extension jointly, compelling
Respondent to file this motion.

Under the current scheduling order, Respondent’s motion for summary
judgment is due on October 30, 2015. Under Wyoming Rule of Civil Procedure
6(c), the Commission will have 20 days after service of Respondent’s summary-
Judgment motion to serve a response, after which Respondent will have 15 days to
serve her reply. Respondent believes that the full amount of time allowed by the
default briefing schedule is necessary given the gravity and complexity of the
constitutional issues presented by this case, as well as the fact that the Commission
is attempting to remove Respondent from the bench. Respondent anticipates filing
her motion for summary judgment on the dispositive-motion filing deadline of
October 30. Accordingly, the motion will not be fully briefed until December 4,
which would be the second day of the hearing as currently scheduled. The
Presiding Officer would thus not be able to rule on the motion before the hearing.

This would deny Respondent the opportunity to resolve this matter in the
“just, speedy and inexpensive” manner afforded by the summary-judgment
process. Wy. R. Civ. P. 1; see also Wy. R. Civ. P. 56; Celotex Corp. v. Catrett,

477 U.S. 317, 327 (1986) (“Summary judgment procedure is properly regarded not
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as a disfavored procedural shortcut, but rather as an integral . . . to secure the just,
speedy and inexpensive determination of every action.”) (internal quotation marks
and citation omitted); lberlin v. TCI Cablevision of Wyoming, Inc., 855 P.2d 716,
719 (Wyo. 1993) (“A summary judgment is appropriate when the only issue is the
resolution of a question of law based upon a settled set of facts”). Indeed,
Respondent believes that this matter can be resolved through her summary-
judgment motion, and if she is correct, that would eliminate the expense and
inconvenience of holding a hearing and compelling the attendance of witnesses
from across the state at that hearing. Respondent wants to ensure that she has a full
opportunity to brief, and that the Adjudicatory Panel has a full opportunity to
consider, her motion for summary Jjudgment.

Moreover, even if a shorter briefing schedule were possible, and even if the
Adjudicatory Panel ruled on the summary-judgment motion expeditiously, the
motion would at best be resolved just a few days before the hearing. Thus, counsel
for Respondent would still need to prepare for a formal hearing in this matter—
which, among other things, will entail subpoenaing multiple witnesses,
coordinating witness travel to the place of the hearing, compiling exhibit and
witness lists, and potentially filing motions in limine. Not only would

Respondent’s counsel need to do this while simultaneously completing the
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summary-judgment process, counsel would need to prepare for a hearing without
even knowing whether the hearing will be necessary.

In sum, counsel for Respondent is proceeding diligently to prepare not only
its motion for summary judgment but also for the potential of a hearing. Given the
current timeline, counsel believes that good cause exists to continue the hearing
date so that the Adjudicatory Panel or Presiding Officer can fully consider
Respondent’s motion for summary judgment, which Respondent believes should

result in dismissal of the case without the need for a hearing.



Dated: October 8, 2015

7

Kefineth J. Connelly*

James A. Campbell*

Kenneth J. Connelly*

Douglas G. Wardlow*

Alliance Defending Freedom

15100 N. 90th Street

Scottsdale, Arizona 85260
jeampbell@ADFlegal.org
kconne]ly@ADFlegaI.org
dwardlow@ADFle gal.org

(480) 444-0020 Fax: (480) 444-0028

Herbert K. Doby

WSB#5-2252

P.O. Box 130
dobylaw@embargmail.com
Torrington, WY 82240

(307) 532-2700 Fax: (307) 532-2706

Attorneys for Respondent
*Out-of-State Certification Obtained
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CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of October, 2015, I served the foregoing
Motion by electronic mail on the following:

Patrick Dixon, Esq. Wendy J. Soto

Dixon & Dixon, LLP Executive Director

104 South Wolcott Street, Suite 600 Commission on Judicial Conduct &
Casper, WY 82601 Ethics

pdixn@aol.com P.O. Box 2645

Cheyenne, WY 82003
wendy.soto@wyoboards.gov

Vil

Kennett{ J, Connelly
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING
An inquiry concerning ) COMMISSION ON JUDICIAL
) CONDUCT AND ETHICS
The Honorable Ruth Neely )
) No.2014-27
Municipal Court Judge and )
Circuit Court Magistrate )
Ninth Judicial District )
Pinedale, Sublette County )
)

ORDER GRANTING MOTION TO CONTINUE HEARING

The matter having come on for hearing upon the motion of counsel for Respondent

Honorable

2015,

Judge Neely, and a telephonic hearing having been held on the matter on October

The following dates and deadlines will apply to further proceedings in this matter:

1.

The current discovery and dispositive motion deadline shall remain in place.
Accordingly, Counsel shall serve and file any dispositive motion on or before
October 30, 2015.

Counsel shall serve and file any responses to dispositive motions by November 19,
2015.

Counsel shall file any replies to dispositive motions by December 4, 2015.

Counsel shall exchange all exhibit and witness information, including providing any
exhibit or witness list in the format similar to that required by the federal court, on or

before (2 weeks prior to hearing date).
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5. The adjudicatory hearing will commence on (first day

of hearing) at 9:00 a.m. and continue as necessary through

(final day of hearing) in (location of

hearing), at (address for

the location of hearing).

SO ORDERED this day of October, 2015.

Mel C. Orchard III
Presiding Officer/Hearing Officer
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

COMMISSION ON JUDICIAL CONDUCT
AND ETHICS

No. 2014-27 Official Record
FII.I:

An inquiry concerning

The Honorable Ruth Neely

Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

Wendy J. Soto

NOTICE OF OPPOSITION TO MOTION TO CONTINUE

COMES NOW the Commission on Judicial Conduct and Ethics, by and
through its attorney Patrick Dixon and hereby gives notice of its opposition to
Judge Neely’s NOTICE OF MOTION AND MOTION TO CONTINUE HEARING.
This opposition is for the following reasons:

1. The matter is currently scheduled for hearing on December 3,
2015. The hearing date was established by HEARING ORDER dated June 19,
2015.  The conduct which gives rise to the Commission’s NOTICE OF
COMMENCEMENT OF FORMAL PROCEEDINGS occurred on or about
December 11, 2014. Thus, even if the hearing proceeds as scheduled it will
take at least a year after the alleged violations have occurred for the
Commission to take formal action. Because of the highly public nature of the
alleged ethical violations, the Commission has a compelling interest in
achieving resolution of the matter as soon as reasonably possible.

2. The HEARING ORDER which established the hearing date also
established a briefing and discovery schedule. Counsel for Judge Neely, like

counsel for the Commission, were given a full and complete opportunity to
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provide input on the schedule. Had counsel for Judge Neely believed that the
date established for the filing of dispositive motions did not leave adequate time
prior to the hearing, counsel should have raised that concern at the time of the
scheduling conference.

3. Again, counsel for Judge Neely have known of the date for filing of
motions since at least June 19, 2015. Nothing in the order precludes counsel
from filing their motions prior to October 30, 2015.

4, A continuance of the hearing date will inconvenience the A-panel
members and unreasonably delay the proceedings.

WHEREFORE the Commission requests that the MOTION TO CONTINUE
HEARING be denied and that the matter proceed to hearing as scheduled.

DATED this E day of October, 2015.

‘ Patrlck Dixon ( Wyo Bar #5-1504)
104 S. Wolcott, Suite 600
Casper, Wyoming 82601
(807) 234-7321
(307) 234-0677 (facsimile)
Disciplinary Counsel

Notice of Opposition to Motion to Continue 166
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CERTIFICATE OF SERVICE

I, Patrick Dixon, do hereby certify that on the i day of October, 2015, I
served the above and foregoing Notice of Opposition to Motion to Continue
via email or U.S. mail, postage prepaid, as noted below:

VIA EMAIL VIA EMAIL
dobylaw@embargmail.com orchard@spencelawyers.com
Herbert K. Doby Melvin C. Orchard, III
Attorney at Law Presiding Officer/Hearing Officer
P.O. Box 130 The Spence Law Firm, LLC
Torrington, Wyoming 82240 Spence & McCalla
P.O. Box 548
VIA EMAIL kconnelly@adflegal.org Jackson, Wyoming 83001-0548
James A. Campbell
Kenneth J. Connelly VIA U.S. MAIL
Douglas G. Wardlow Wendy Soto, Executive Director
Alliance Defending Freedom Commission on Judicial Conduct
15100 N. 90tk Street and Ethics
Scottsdale, Arizona 85260 P.0O. Box 2645

- Cheyenneé, WY. 82003
¥ZQ fJ‘

C’f"'/ 77
7

Patrick Dixon

Notice of Opposition to Motion to Continue
Page 3 of 3
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

An inquiry concerning ) COMMISSION ON JUDICIAL

) COBOMBMISSYOR HCRIDICIAL CONDUCT
The Honorable Ruth Neely ) AND ETHICS

) No. 2014-2¢5
Municipal Court Judge and ) II?I?[I Ilzlle)cord
Circuit Court Magistrate ) ’
Ninth Judicial District )
Pinedale, Sublette County )

Wendy ]. Sotq

VERIFIED AMENDED ANSWER TO NOTICE OF
COMMENCEMENT OF FORMAL PROCEEDINGS

The Honorable Ruth Neely, Respondent, for her Verified Amended Answer to the Notice
of Commencement of Formal Proceedings (the “Notice™) filed by the Commission on Judicial
Conduct and Ethics (the “Commission”), states and alleges as follows:

1. Except as expressly admitted or otherwise specifically pleaded herein, Respondent
denies each and every allegation in the Notice and puts the Commission to its strict
proof thereof,

2. Respondent admits the allegations contained in Section A, Paragraph 1 of the Notice.

3. With respect to the allegations contained in Section A, Paragraph 2 of the Notice:

a. Respondent admits that former Circuit Court Judge John Crow appointed her as a
Circuit Court Magistrate with the authority to perform marriages;
b. Respondent admits that, upon his appointment to the bench, Circuit Court Judge

Curt A. Haws appointed Respondent as a Circuit Court Magistrate;
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Respondent admits that since her initial appointment in or around 2001, she has
performed numerous civil marriage ceremonies as a Circuit Court Magistrate; and
Respondent denies each and every remaining allegation contained in Section A,

Paragraph 2.

4. With respect to the allegations contained in Section A, Paragraph 3 of the Notice:

a.

b.

Respondent states that the case of Guzzo v. Mead, 2014 WL 5317797 (D. Wyo,
2014), speaks for itself; and

Respondent states that the remaining allegations contained in Section A,
Paragraph 3 do not call for a response, but to the extent that a response is deemed

necessary, Respondent denies those allegations in their entirety.

5. With respect to the allegations contained in Section A, Paragraph 4 of the Notice:

a.

Respondent admits that she was contacted by reporter Ned Donovan in December
2014;

Respondent admits that Ned Donovan made inquiries of her regarding the topic of
same-sex marriage;

Respondent admits that she informed Ned Donovan that solemnizing same-sex
marriages would violate her religious beliefs;

Respondent admits that she was quoted by Ned Donovan as saying: “When law
and religion conflict, choices have to be made. I have not yet been asked to
perform a same sex marriage”; and

Respondent denies each and every remaining allegation contained in Section A,

Paragraph 4.

6. With respect to the allegations contained in Section A, Paragraph 5 of the Notice:
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Respondent admits that an article authored by Ned Donovan appeared in the
Sublette Examiner on December 11, 2014;

Respondent admits that the article included the language that is quoted in Section
A, Paragraph 4 of the Notice;

Respondent admits that similar reports may have appeared in other local
publications; and

Respondent is without sufficient information to respond to the remaining
allegations contained in Section A, Paragraph 5 of the Notice and therefore denies

those allegations.

7. With respect to the allegations contained in Section A, Paragraph 6 of the Notice:

a.

Respondent admits that on or about January 15, 2015, Judge Haws suspended her
from performing marriage ceremonies; and
Respondent denies each and every remaining allegation contained in Section A,

Paragraph 6.

8. With respect to the allegations contained in Section A, Paragraph 7 of the Notice:

a. Respondent admits that she voluntarily refrained from performing marriage

ceremonties before Judge Haws suspended her from performing them;

Respondent states that the last marriage ceremony she performed occurred on
December 31, 2014; and

Respondent denies each and every remaining allegation contained in Section A,

Paragraph 7.

9. With respect to the allegations contained in Section A, Paragraph 8 of the Notice:
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a. Respondent admits that, in response to an inquiry from the Commission, she cited
her First Amendment rights and reiterated that solemnizing same-sex marriages
would violate her religious beliefs; and

b. Respondent denies each and every remaining allegation contained in Section A,
Paragraph 8.

10. Respondent denies each and every allegation contained in Section B, Paragraph 1 of
the Notice.

11. Respondent denies each and every allegation contained in Section B, Paragraph 2 of
the Notice.

12. Section C, Paragraph 1 of the Notice does not call for a response.

13. Section D, Paragraph 1 of the Notice does not call for a response.

First Affirmative Defense

The Notice fails to state a claim upon which relief can be granted.
Second Affirmative Defense
Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s
freedom-of-expression rights protected by the First Amendment to the United States
Constitution.

Third Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s
freedom-of-expression rights protected by Article 1, Sections 20 and 21 of the Wyoming

Constitution.
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Fourth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s right to
the free exercise of religion protected by the First Amendment to the United States Constitution.

Fifth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s right to
the free exercise of religion protected by Article I, Section 18 and Article 21, Section 25 of the
Wyoming Constitution.

Sixth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, constitute a religious test in
violation of Article VI, Clause 3 of the United States Constitution.

Seventh Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, constitute a religious test in
violation of Article 1, Section 18 and Article 21, Section 25 of the Wyoming Constitution.

Eighth Affirmative Defense

The provisions of the Wyoming Code of Judicial Conduct that the Commission cites in
Section B of the Notice are vague and overbroad in violation of the First Amendment and the

Fourteenth Amendment to the United States Constitution.

wn
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Ninth Affirmative Defense

The provisions of the Wyoming Code of Judicial Conduct that the Commission cites in
Section B of the Notice are vague and overbroad in violation of Article 1, Sections 6, 7, and 20
of the Wyoming Constitution.

Tenth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s right to
equal protection of the law under the Fourteenth Amendment to the United States Constitution.

Eleventh Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate Respondent’s right to
equal protection of the law under Article 1, Sections 2, 3, and 34 of the Wyoming Constitution.

Twelfth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate the Establishment
Clause of the First Amendment to the United States Constitution.

Thirteen Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, violate the state constitutional
provisions that address the establishment of religion, including Article 1, Section 18 and Article

21, Section 25 of the Wyoming Constitution.
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Fourteenth Affirmative Defense

These proceedings and the Rules Governing the Commission violate Respondent’s right
to due process protected by the Fourteenth Amendment to the United States Constitution.

Fifteenth Affirmative Defense

These proceedings and the Rules Governing the Commission violate Respondent’s right
to due process protected by Article 1, Sections 6 and 7 of the Wyoming Constitution.

Sixteenth Affirmative Defense

These proceedings and the Rules Governing the Commission violate the separation of
governmental powers required by Article 2, Section 1 of the Wyoming Constitution.

Seventeenth Affirmative Defense

Applying the provisions of the Wyoming Code of Judicial Conduct that the Commission
cites in Section B of the Notice would, under these circumstances, constitute unlawful retaliation
for Respondent’s exercise of the constitutional rights referenced in the prior affirmative defenses,
including but not limited to Respondent’s rights protected under the First and Fourteenth

Amendments to the United States Constitution.
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DATED this 9th day of October, 2015,

By:

Respectfully Submitted,

7 0’/‘

Kefneth J. Connelly*

James A. Campbell*

Kenneth J. Connelly*

Douglas G. Wardlow*

Alliance Defending Freedom

15100 N. 90th Street

Scottsdale, AZ 85260
jeampbell@alliancedefendingfreedom.org
keonnelly@alliancedefendingfreedom.org
dwardlow(@alliancedefendingfreedom.org
(480) 444-0020 Fax: (480) 444-0028

Herbert K. Doby

WSB # 5-2252

P.O. Box 130

Torrington, WY 82240
dobylaw@embargmail.com

(307) 532-2700 Fax: (307) 532-2706

Attorneys for Respondent
*4dmitted Pro Hac Vice
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VERIFICATION OF ANSWER
I, Ruth Neely, the undersigned, do hereby swear and affirm, under penalty of perjury, that
the information contained in my Verified Amended Answer to the Notice of Commencement of

Formal Proceedings of the Commission on Judicial Conduct and Ethics is true and accurate.

.
Dated this / day of- Q‘@/ 5—
Kirel Loty

INSTRUCTIONS TO NOTARY

This form must be the product of an oath, not merely an acknowledgment. Before the
verification is signed you must:

L. Place the affiant under oath;
2. Ensure that the affiant understands that all assertions are sworn to as accurate and
that the affiant is subject to the penalty of perjury for any false statement; and
3. Have the verification signed in your presence.
STATE OF WYOMING )

' ) ss
COUNTY OF ¢ iq @’/_6_1 IQ )
ubscribed and sworn to me this Q?_@%day OFM .20 /-/5’

sy LTy NEELY ) |
(,'frd\' Sfmrdm

Notary Public

My Commission Expires: &~ ¢(- | g
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CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of October, 2015, I served the foregoing Verified
Amended Answer by electronic mail on the following:

Patrick Dixon, Esq.

Dixon & Dixon, LLP

104 South Wolcott Street, Suite 600
Casper, WY 82601
pdixn@aol.com

Wendy JI. Soto

Executive Director

Commission on Judicial Conduct & Ethics
P.O. Box 2645

Cheyenne, WY 82003
wendy.soto@wyoboards.gov

Kyﬁfeth I. Connelly
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An Inquiry Concerning
The Honorable Ruth Neely
Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS
STATE OF WYOMING

No. 2014-27

ORDER GRANTING MOTION TO CONTINUE AND RESETTING DEADLINES

This matter having come before the Presiding Officer on the Motion to Continue Hearing,
and the Presiding Officer, having reviewed the motion and the Opposition to the Motion to
Continue and having heard the arguments of the parties in a telephonic hearing on October 9,
2015, the Presiding Officer herby grants the Motion to Continue Hearing. The schedule in this
matter is reset as follows:

1.

2.

Lo

Counsel shall file any dispositive motions on or before QOctober 30, 2015.

Counsel shall file responses to dispositive motions on or before November 19,
2015.

Counsel shall reply on or before December 2, 2015.

A Motion Hearing will commence on December 4, 2015 at 8:30 a.m. in the large
courtroom, 2™ floor, at 200 North Center Street, Casper, Wyoming.

Counsel shall exchange all exhibit and witness information, including providing
an exhibit and witness list in the format similar to that required by the federal
court, (see attached), on or before December 28, 2015.

The adjudicatory hearing will commence on January 11, 2016, at 8:30 a.m. and
continue as necessary through January 12, 2016, in Room 217 Strausner Hall,
Casper College, 125 College Drive, Casper, Wyoming.

3
SO ORDERED this 23 4oy of Ocfober, 2015.

s

Mel C. Orchard I11,
Presiding Officer/Hearing Officer

lof2
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CERT'LE ICATE OF SERVICE

S
I hereby certify that on the && day of October, 2015, I served the foregoing
HEARING ORDER by placing a true and correct copy thereof in the United States Mail, postage
prepaid, and properly addressed to the following:

Herbert K. Doby Patrick Dixon, Esq

P.O. Box 130 Dixon & Dixon, LLP

Torrington WY 82240 104 South Wolcott, Suite 600
Casper WY 82601

James A Campbell Merrilyn Walz

Kenneth J . Connelly WaIZ Reporti_ng

Douglas G. Wardlow 3560 Gannett St.

Alliance Defending Freedom

15100 N. 90™ Street Casper WY 82609

Scottsdale AZ 85260

Cindy Brooks

Brooks Reporting

PO Box 52128

Casper WY 82605

ommission on Judicial Conduct & Ethics
PO Box 2645
Cheyenne WY 82003
Phone: 307-778-7792

ce: Adjudicatory Panel

20f2
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS

STATE OF WYOMING

COMMISSION ONJUD}f‘* o emueT
AND ET1i.
No. 2014-27  Official Recort

FII ED /,52 /;;
Wendy J. \m /

CJCE’S MOTION FOR PARTIAL SUMMARY JUDGMENT

An inquiry concerning
The Honorable Ruth Neely

Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

N e St i et Mt e e

COMES NOW the Commission on Judicial Conduct and Ethics, by and
through its disciplinary counsel, Patrick Dixon, and hereby moves the
Adjudicatory Panel for partial summary judgment on the issues of whether
Judge Neely has violated Canon I and Rules 1.1 and 1.2 and Canon II and
Rules 2.2 and 2.3 of the Wyoming Code of Judicial Conduct. This motion is on
the grounds and for the reasons that there exist no genuine issues of material
fact and that the CJCE is entitled to a determination on these issues, as a
matter of law. This motion is based upon the pleadings of records, counsel’s
Memorandum in Support of Motion for Partial Summary Judgment and

discovery materials appended thereto.
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DATED this _C) day of October, 2015.

I, Patrick Dixon, do hereby
served the above and foregoing CJCE’s

/'/“ ’/‘) ) / \ ; /
' S —f

Patrick Dixon (Wyo. Bar #5-1504)
- 104 S. Wolcott, Suite 600

Casper, Wyoming 82601

(307) 234-7321

(307) 234-0677 (facsimile)

Disciplinary Counsel

CERTIFICATE OF SERVICE

certify that on the =C day of October, 2015, |
Motion for Partial Summary

Judgment via email or U.S. mail, postage prepaid, as noted below:

VIA EMAIL VIA EMAIL
dobylaw@embargmail.com orchard@spencelawyers.com
Herbert K. Doby Melvin C. Orchard, III
Attorney at Law Presiding Officer/Hearing Officer
P.O. Box 130 The Spence Law Firm, LLC
Torrington, Wyoming 82240 Spence & McCalla
P.O. Box 548
VIA EMAIL kconnelly@adflegal.org Jackson, Wyoming 83001-0548
James A. Campbell
Kenneth J. Connelly VIA U.S. MAIL
Douglas G. Wardlow Wendy Soto, Executive Director
Alliance Defending Freedom Commission on Judicial Conduct
15100 N. 90th Street and Ethics
Scottsdale, Arizona 85260 P.O. Box 2645
_~Cheyenne, WY 82003
J, VA /
[ e/ A

f

/
Patrick Dixon

CJCE’s Motion for Partial Suinmary Judgment
Page 2 of 2
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ETHICS
STATE OF WYOMING

An inquiry concerning

COMMISSION ON ji 1+ 1\l CONDUCT
AND I -8
NO. 2014"27 ()ﬁ:( Jf B :e([

I

The Honorable Ruth Neely

Circuit Court Magistrate
Ninth Judicial District

)
)
)
' )
Municipal Court Judge and )
)
_ )
Pinedale, Sublette County )

Wendy 1. S0

STATEMENT OF UNDISPUTED FACTS

COMES NOW the Commission on Judicial Conduct and Ethics, by and
through its attorney Patrick Dixon, and hereby submits the Statement of
Undisputed Facts.

1. The Honorable Ruth Neely serves in two judicial capacities.
She sits as Municipal Court Judge for the Town of Pinedale pursuant to
appointment by the Town Mayor and approval of the Town Council. She also
serves as a Circuit Court Commissioner, pursuant to appointment by the
Honorable Curt Haws.

2. Her most recent and current magisterial appointment is a
general appointment. Although Judge Neely can and, occasionally does
perform other duties as a Circuit Court Magistrate, the primary purpose for her
appointment is to perform civil marriage ceremonies.

3. Sometime around December 8, 2014, Judge Neely received a
call from Ned Donovan, a reporter for the Pinedale Roundup. In the course of

the conversation, Judge Neely told Mr. Donovan that her religious beliefs and

Statement of Undisputed Facts
Page 1 0f 1
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opinions regarding same sex marriage precluded her from performing same sex
marriages

4. This conversation and two additional conversations with Mr,
Donovan on the same day resulted in the publication in the Sublette Examiner
on December 11, 2014 of an article identified as Deposition Exhibit 4.

5. In the article, Mr. Donovan quotes Judge Neely as making
the following statements:

“I will not be able to do them,” Neely told the Examiner. “We have

at least one magistrate who will do same sex marriages but I will
not be able to.”

“When law and religion conflict, choices have to be made. I have
not yet been asked to perform a same sex marriage,” Neely said.

Donovan also explained that Judge Neely’s inability to perform same sex
marriages was not based upon her schedule, but on her religious beliefs.

. Judge Neely agrees that she was accurately quoted in the
article by Mr. Donovan.

8. The Donovan article, in one form or another appeared in
three other publications in Sublette County and generated at least two
subsequent editorials.

9. Judge Neely continued to perform traditional ceremonies
until December 31, 2014.

10. As a result of these publications, on January 15, 2015 Judge

Haws suspended Judge Neely from her magisterial duties in Circuit Court.

Statement of Undisputed Facts
Page 2 of 2
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Judge Neely continues to serve in her capacity as a Municipal Court Judge for
the Town of Pinedale.

11. On October 17, 2014, United States District Court Judge
Scott Skavdahl rendered his decision in the case of Guzzo v. Mead, 2014 WL
5317797 (Wyo.2014). The effect of Guzzo was to legalize same sex marriage in
the state of Wyoming.

DATED this _{Z_{i day of October, 2015, =

4/5[ 74

/Patrlck Dixon (Wyo. Bar #5-1504)
104 S. Wolcott, Suite 600
Casper, Wyoming 82601
(307) 234-7321
(307) 234-0677 (facsimile)
Disciplinary Counsel

CERTIFICATE OF SERVICE

I, Patrick Dixon, do hereby certify that on the 3‘5—) day of October, 2015, 1
served the above and foregoing Statement of Undisputed Facts by placing a
true and correct copy in the United States mail, duly postmarked and
addressed to:

VIA EMAIL dobylaw@embargmail.com VIA orchard@spencelawyers.com
Herbert K. Doby Melvin C. Orchard, 1II
Attorney at Law Presiding Officer/Hearing Officer
P.O. Box 130 The Spence Law Firm, LLC
Torrington, Wyoming 82240 Spence & McCalla
P.O. Box 548
VIA EMAIL kconnelly@adflegal.org Jackson, Wyoming 83001-0548
James A. Camphbell
Kenneth J. Connelly VIA U.S. MAIL
Douglas G. Wardlow Wendy Soto, Executive Director
Alliance Defending Freedom Commission on Judicial Conduct and
15100 N. 90" Street Ethics
Scottsdale, Arizona 85260 P.O. Box 2645

Cheyenne, WY 82003

i A

fPatrlck Dixon

Statement of Undisputed Facts
Page 3 of 3
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND ET%CS
STATE OF WYOMING

An inquiry concerning

The Honorable Ruth Neely No. 2014-27

AND ETHICS
Official Record
FII =D

Municipal Court Judge and
Circuit Court Magistrate
Ninth Judicial District
Pinedale, Sublette County

MMISSION ON JUDICIAL C

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUB@IIARY
JUDGMENT

COMES NOW the Commission on Judicial Conduct and Ethics, by and
through its disciplinary counsel, Patrick Dixon, and submits the following in
support of the Commission’s Motion for Partial Summary Judgment:

A. Statement of the Facts.

The Honorable Ruth Neely serves in two judicial capacities. She sits as
Municipal Court Judge for the Town of Pinedale pursuant to appointment by
the Town Mayor and approval of the Town Council. Neely Deposition, pp. 14-
I17.  She also serves as a Circuit Court Commissioner, pursuant to
appointment by the Honorable Curt Haws. Neely Deposition, pp. 17-18; Haws
Deposition, pp. 123-126, Deposition Exhibits 42, 38. Her most recent and
current magisterial appointment is a- general appointment. Although Judge
Neely can and, occasionally does perform other duties as a Circuit Court
Magistrate, the primary purpose for her appointment is to perform civil

marriage ceremonies. Neely Deposition, pp. 39-43. In the words of Judge
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Haws, her “primary function” was to perform wedding ceremonies. Haws
Deposition, p. 61,

On October 17, 2014, United States District Court Judge Scott Skavdahl
rendered his decision in the case of Guzzo v. Mead, 2014 WL 5317797
(Wyo0.2014). Following Tenth Circuit precedent, the effect of Guzzo was to
legalize same sex marriage in the state of Wyoming,

Shortly after the Guzzo opinion came down, Magistrate Neely requested a
meeting with Judge Haws. The meeting took place sometime in late October.
In the course of the meeting Judge Neely informed Judge Haws that she had
serious religious conviétions regarding same sex marriage and that she would
be unable to perform same sex ceremonies. At that time, Judge Haws informed
her that he felt that performing these types of ceremonies was an essential
function of her position. Judge Haws further advised Judge Neely that,
pending further guidance on the issue, she should “keep your head down and
your mouth shut.” Haws Deposition, pp. 81-89.

In fact, Judge Neely did not keep her head down nor her mouth shut.
Some time around December 8, 2014, Judge Neely received a call from Ned
Donovan, an individual who identified himself as a reporter for the Pinedale
Roundup. Mr. Donovan began the conversation by asking Judge Neely if she
was excited about the prospect of performing gay marriages. Judge Neely told
him that she was not and then proceeded to tell him about her religious beliefs

and opinions regarding same sex marriage. Neely Deposition, pp. 82-92,

Memorandum in Support of Motion for Partial Summary Judgment
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This conversation and two additional conversations with Mr. Donovan on
the same day resulted in the publication in the Sublette Examiner on
December 11, 2014 of an article identified as Deposition Exhibit 4. In the
article, Mr. Donovan quotes Judge Neely as making the following statements:

“I will not be able to do them,” Neely told the Examiner. “We have

at least one magistrate who will do same sex marriages but I will
not be able to.”

“When law and religion conflict, choices have to be made. 1 have
not yet been asked to perform a same sex marriage,” Neely said.

Donovan also explained that Judge Neely’s inability to perform same sex
marriages was not based upon her schedule, but on her religious beliefs,
Deposition Exhibit 4. Judge Neely agrees that she was accurately quoted in
the article by Mr, Donovan. Neely Deposition, pp. 88-89; see also Verified
Amended Answer to Notice of Commencement of Formal Proceedings, 15. The
Donovan article, in one form or another appeared in three other publications in
Sublette County and generated at least two subsequent editorials. Neely
Deposition, pp. 33-34.

Notwithstanding her position on same sex marriage, Judge Neely
continued to perform traditional ceremonies until December 31, 2014. Neely
Deposition, p. 100, Verified Amended Answer, paragraph 8.b. As a result of
these publications, on January 15, 2015 Judge Haws suspended Judge Neely

from her magisterial duties in Circuit Court, Haws Deposition, pp. 106-108,

Memorandum in. Support of Motion for Partial Summary Judgment
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126-127, Judge Neely continues to serve in her capacity as a Municipal Court
Judge for the Town of Pinedale.
B. Statement of Issues.

In view of Judge Neely’s Answer to the Notice of Commencement of
Formal Proceedings and the testimony elicited in discovery, there are no
material questions of fact. The sole issue for resolution on this motion is
whether the position Judge Neely has taken with respect to the performance of
same sex marriages and the comments which she has made in the press
constitute the violation of Canon I, Rules 1.1 and/or 1.2 and/or Canon II,
Rules 2.2 and/or 2.3. The Commission contends that both Canons and all
four Rules are implicated by Judge Neely’s conduct and that, as a matter of law
she should be held to have violated her ethical obligations.

C. Statement of the Argument,

1. Standard of Review. Rule 9(a) of the Rules Governing the
Commission on Judicial Conduct and Ethics specifically adopts Rule 56 of the
Wyoming Rules of Civil Procedure. Rule 56, W.R. Civ. P., of course, governs
motions for summary judgment. By implication the adoption of Rule 56, W.R.
Civ. P. also adopts Wyoming case law which construes and interprets it.

In its most recent discussion of Rule 56, W.R. Civ. P., the Wyoming
Supreme Court has explained the standard of review on such a motion as
follows:

Summary judgment is proper only when there are no ‘genuine

issues of material fact, and the prevailing party is entitled to

judgment as a matter of law. ..., Uinta County v. Pennington, 2012
WY 129, § 11, 286.P.3d 138, 141-42 (Wy0.2012). ... The party

Memorandum in Support of Motion for Partial Summary Judgment
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requesting summary judgment bears the initial burden of
establishing a prima facie case that no genuine issue of material
fact exists and that summary judgment should be granted as a
matter of law. W.R.C.P. 56(c); Throckmartin v. Century 21 Top
Realty, 2010 WY 23, § 12, 226 P.3d 793, 798 (Wy0.2010). ... Once
a prima facie showing is made, the burden shifts to the party
opposing the motion to present evidence showing that there are
genuine issues of material fact. Boehm v. Cody Cntry. Chamber of
Commerce, 748 P.2d 704, 710 (Wyo.1987) (citing England v.
Simmons, 728 P.2d 1137, 1140-41 (Wyo0.1986)). The party
opposing the motion must present specific facts; relying on
conclusory statements or mere opinion will not satisfy that burden,
nor will relying solely upon allegations and pleadings. Boehm, 748
P.2d at 710. However, the facts presented are considered from the
vantage point most favorable to the party opposing the motion, and
that party is given the benefit of all favorable inferences that may
fairly be drawn from the record. Caballo Coal Co., § 12, 246 P.3d at
871.

Amos v. Lincoln Cnty. Sch. Dist. No. 2, _ P.3d _, 2015 WY 115, {15 {(Wyo. Aug.
21, 2015},

2. Judicial Construction of the Code of Judicial Ethics.

At least at point in time, no appellate court has addressed the exact
question presented in this disciplinary proceeding. However, the Courts have
had some occasion to interpret and construe the Code of Judicial Ethics. A
brief discussion and analysis of the Courts interpretation of the Code may be of
assistance to the A Panel in understanding the operation and effect of the
Cannons and Rules involved herel.

Cannon 1 of the Wyoming Code of Judicial Conduct provides as follows:

! Disclaimer: the cases cited below are all distinguishable from the facts of this case. In
most instances they involve multiple ethical violations. They are not intended to be
persuasive on this question, but illustrative of the operation of the Code.

Memorandum in Support of Motion for Partial Summary Judgment
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Cannon 1. A Judge Shall Uphold the Integrity of the Judiciary.

A Judge shall uphold and promote the independence, integrity,

and impartiality of the judiciary and shall avoid impropriety and

the appearance of impropriety.
Cannon 1 is supported by three rules, of which Rules 1.1 and 1.2 are
implicated in this proceeding. Rule 1.1 provides as follows:

Rule 1.1, Compliance with the Law.

A Judge shall comply with the law, including the Code of Judicial

Conduct.
While this rule is generally applied in instances where a Judge violates some
law, such as assault and battery, tax evasion, etc. it is also found to be
applicable where a Judge fails to follow the law in connection with a Court
proceeding., See for example In re Jacobi, 715 N.E.2d 873, 875 (Ind. 1999), in
which the Judge was sanctioned for a Cannon I violation where he failed to
follow proper legal procedures in granting a temporary restraining order;
Mississippi Com’n on Judfcial Performance v. Wells, 794 S.2d 1030, 1033-34
(Miss. 2004), in which the Judge found a Defendant guilty based on Affidavits,
thus depriving him the opportunity to present a defense and where the
Mississippi Supreme Court found this to be a Cannon I violation and observed
that it was conduct prejudicial to the administration of justice, bringing the
Judicial office into disrepute; and In re Jones, 55 S.W.3d 243, 249, (Tex. Spec.
Ct. Rev. 2000), in which the Judge was publicly admonished for failing to follow
the proper process in issuing Writs of Attachment.

Subsequent to the District Court’s decision in Guzzo, same sex marriage

became the law of the jurisdiction. Judge Neely’s failure to follow and apply

that law is a violation of Rule 1.1,

Memorandum in Support of Motion for Partial Summary Judgment
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Rule 1.2 echos Cannon 1. If provides as follows:

Rule 1.2. Promoting Confidence in the Judicary.

A Judge shall act at all times in a manner that promotes

confidence in the independence, integrity, and impartiality of the

Judiciary, and shall avoid impropriety and the appearance of

impropriety.
Thus, there are four concepts implicated by Rule 1.2: independence, integrity
and impartiality of the judiciary and impropriety or the appearance of
impropriety. The Comments to Rule 1.2 are somewhat lengthy but instructive
and are attached. Particularly germaine to this issues is Comment 2:

[2] A Judge should expect to be the subject of public scrutiny that

might be viewed as burdensome if applied to other citizens, and

must accept the restrictions imposed by the Code.
As with cases discussed under Rule 1.1, cases interpreting Rule 1.2 hold that
the failure to comply with law or legal process is an ethical violation. See
Matter of Inquiry Concerning Judge No. 94-70, 454 S.E.2d 780 (Geo. 1995), in
which the Judge was removed from office. See also In re Dixon, 559 S.E.2d 576
(S.C. 2002).

Closer to the question at hand, Judges have been sanctioned under Rule
1.2 for attempting to impose their own moral views on litigants. In Miss.
Comm’n on Jud. Performance v. A Mun. Ct. J., 755 S.2d 1062 (Miss. 2000}, a
municipal court Judge was sanctioned for requiring, as a condition of
probation that three litigants marry, ostensibly because he disapproved of
unmarried couples living together, Although not an ethics opinion, in State v.

Pattno, 579 N.W.2d 503 (Neb. 1998), the Judge read a passage from the Bible

disapproving of homosexual conduct in the course of sentencing the

Memorandum in Support of Motion for Partial Summary Judgment
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Defendant, The Nebraska Supreme Court, citing Cannon I and rules
comparable to Rule 1.2, observed that the Judge violated the Cannons of
Judicial Ethics and reversed and remanded the case for re-sentencing by a
different Judge. Observing that Judges are held to a “higher standard of
conduct then is expected of lawyers and other persons in society”, another
Nebraska court found the distribution of religious materials to jurors to be a
violation of Cannon I. In re Empson, 562 N.W.2d 817, 830 (Neb. 1997).
Similarly, the use of racial slurs or ethnic epitaphs has been found to warrant
removal from office under Rule 1.2. In re Malory, 731 N.E.2d 120 (N.Y. 2000).
The second Cannon implicated in this proceeding is Cannon II which
reads as follows:
Cannon II. A Judge Shall Perform the Duties of Judicial
Office.
A Judge shall perform the duties of judicial office impartially,
competently, and diligently.
Under Cannon II, the Commission has alleged the violation of Rules 2.2 and
2.3. Rule 2.2 reads as follows:
Rule 2.2, Impartiality and Fairness.
A Judge shall uphold and apply the law, and shall perform all
duties of judicial office fairly and impartially.
This Rule addresses two interrelated concepts. First, the Judge is ethically
obligated both to uphold and apply the law, the law in this instance being
Guzzo. Second, the Judge must perform her duties fairly and impartially.

Again, the Comments to Rule 2.2 are instructive, Comment 2 in particular:

[2]) Although each judge comes to the bench with a unique
background and personal philosophy, a Judge must interpret and

Memorandum in Support of Motion for Partial Summary Judgment
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apply the law without regard to whether the Judge approves or
disapproves of the law in question.

In this regard, Appellate Courts have consistently held that a Judge’s
nonfeasance, or a failure to follow or apply the law may constitute ethical
violations. Annotated Model Code of Judicial Conduct, 2nd Edition (2011) at 109-
111.

While the Rules of Judicial Conduct discussed above are important, the
crux of this matter lies in Rule 2.3. In material part, that Rule provides as
follows:

Rule 2.3. Bias, Prejudice, and Harassment.

(A) A Judge shall perform the duties of judicial office, including

administrative duties without bias or prejudice.

(B) A Judge shall not, in the performance of judicial duties, by

words or conduct manifest bias or prejudice, or engage in

harassment including, but not limited to bias, prejudice or
harassment based upon race, sex, gender, religion, national origin,
ethnicity, disability, age, sexual orientation, marital status, socio-
economic status, or political affiliation, and shall not permit court

staff, court officials, or others subject to the Judge’s direction and

control to do so...(emphasis added).

Comment 1 to the Rule recites that a Judge who manifest bias or prejudice
“brings the Judiciary into disrepute.”

Appellate courts have consistently held that a Judge’s speech, both on
and off the bench can constitute a violation of Rule 2.3, See for example In re
Nelson, 532 S.E.2d 609, 612 (S.C. 2000) where the Judge’s comments

regarding his low opinion of the police department violated provisions similar to

Rule 2.3; In Dodds v. Comm’n on Jud. Performance, 906 P.2d 1260, 1266 (Cal.

Memorandum in Support of Motion for Partial Summary Judgment
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1996) a Judge’s joke about a chiropractor in the course of a settlement
conference was found, among other things, to be a manifestation of bias.

Rule 2.3 could not be more clear. It expressly prohibits a Judge from
manifesting bias or prejudice based upon sexual orientation. Judge Neely’s
comments, as published in the Sublette Examiner clearly manifest a bias,
based upon religious belief, against the LBGT community. Her comments
could not be reasonably be taken otherwise and constitute the violation of the
Wyoming Code of Judicial Conduct.

3. Ethical Considerations in the Wake of Guzzo v. Mead and
Obergefell v. Hodges. As noted above, the decision in Guzzo v. Mead legalized
same sex marriage in Wyoming. The following June, the U.S. Supreme Court
in the case of Obergefell v. Hodges, 135 S.Ct. 2584, 2015 WL 2473451 (2015)
made same sex marriage the law of the land. There, the U.S. Supreme Court
expressly ruled that laws restricting same sex marriage are “invalid to the
extent they exclude same-sex couples from civil marriage on the same terms
and conditions as opposite-sex couples.”

While, there is no guiding judicial precedence on this exact question.
However, the question of the Judge’s role in relation to same sex marriage has
been on the radar of judicial supervisory and advisory commissions for some
time. A number of advisory opinions have issued which do provide guidance.

The first such opinion came from the New York Judicial Supervisory

Commission on December 8, 2011, designated as New York Advisory Opinion
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11-87. The Commission essentially ducked the question by concluding that it
was a legal question. Thus, its opinion is of limited help.

On September 13, 2013, the Commission on Judicial Conduct of the
State of Washington published a STIPULATION, AGREEMENT AND ORDER QOF
ADMONISHMENT in a disciplinary proceeding captioned In re the Matter of: The
Honorable Gary Taber, Thurston County Superior Court Judge, CJC No. 7251-F-
158. In response to the legalization of same sex marriage by public
referendum, Judge Taber announced an unwillingness to perform same sex
marriage based upon religious beliefs, which announcement was widely
publicized. In a stipulated disposition, the Washington Commission concluded
that Judge Taber’s public statements had created the appearance of
impropriety and had violated Rules 1.1, 1.2 and 3.1(c).2

Although the Washington opinion does not specifically refer to a Code
provision similar to Rule 2.3, the Commission concluded that Judge Taber’s
comments “appear to express a discriminatory intent against a statutorily
protected class of people thereby undermining public confidence in his
impartiality.” Id. at p. 3. The Washington Commission further observed
quoting the comments to the Rules: “a judge should expect to be the subject of
public scrutiny that might be viewed as burdensome if applied to other citizens
and must accept the restrictions of the Code.” Id. at p. 4. This is a theme we

heard above, and which will be repeated in other advisory opinions.

2 All of the Advisory Opinions discussed herein apply Canons and Rules of Judicial Ethics
which are, if not identical to, at least comparable to those of Wyoming. For the purposes of
this brief, in hopes of avoiding confusion, citations will be to the Wyoming Code and not the
Code of the jurisdiction issuing the Advisory Opinion.
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In the summer of 2014 the Judicial Conduct Board of Pennsylvania
issued a lengthy analysis of, among others, Canon I, Rules 1.1 and 1.2, Canon
II, Rules 2.3. Pennsylvania Judicial Conduct Board Newsletter, 3. Summer
2014. The Pennsylvania Judicial Conduct Board concluded that in declining to
perform same sex marriage, a judge violated rules 1.1 and 1.2 by
demonstrating a lack of impartiality and giving the appearance of impropriety.
The opinion observed that this would have the effect of undermining public
confidence in the judiciary. The board also found this to be a violation of Rule
2.3 stating as follows:

“Both rules (including Rule 3.1} prohibit discriminatory

conduct by a judge. A reasonable person is likely to perceive

that a Judge who agrees to perform wedding ceremonies for

one particular class of people, heterosexual individuals, and

refuses to do the same for another class of people, gay and

lesbian individuals, may be acting out of prejudice or bias

based on sexual orientation.”
Id. at pg 5.

The Arizona Supreme Court Judicial Ethics Advisory Committee
released revised Advisory Opinion 15-01 on March 9, 2015. It concluded that a
Judge may not ethically decline to perform same-sex marriages, although he or
she may choose to conduct marriage ceremonies only for friends and relatives,
so concluding with a “qualified yes”. In its opinion, the Arizona committee said
this:

At the core of the JEAC’s response below is the principal that

a Judge who chooses to perform marriages may not

discriminate between marriages based on the Judge’s
opposition to the concept of same sex marriage.

Memorandum in Support of Motion for Partial Summary Judgment
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It concluded that refusal to perform same-sex marriage “based on the
participant’s sexual orientation manifests bias or prejudice” and violates Rule
2.3(b).
Nebraska Judicial Ethics Opinion 15-1 was issued on June 29, 2015,
concluding that a Judge may not refuse to perform same sex marriages without
violating the Code of Ethics, although he or she may refuse to perform any
ceremonies, except for those of close friends or relatives, The Nebraska
Committee concluded that refusal to perform same sex marriages violated
Rules 1.1 and 1.2 and specifically concluded that refusal to perform a
ceremony by referring to another Judge would manifest bias in violation of Rule
2.3. In so doing it observed this:
Comment [2] acknowledges that while each Judge comes to
the bench with a unique background and personal
philosophy, “A judge must interpret and apply the law
without regard to whether the Judge approves or
disapproves of the law in question”

Id page 2 of 3.

Supreme Court of Wisconsin Judicial Conduct Advisory Committee Opinion
No. 15-1, issued on August 18, 2015 is consistent with the preceding opinions
in concluding that the refusal to perform same sex marriage is a violation of
Rules 1.1, 1.2 and 2.3. The opinion is thoughtful and addresses the question
at the heart of this proceeding, whether Judge Neely should continue to serve
in any capacity as a judge in Wyoming;

Expressions of bias or prejudice by a Judge, even outside of their

judicial activities may cast reasonable doubt on their capacity to

act impartially as a Judge. The Committee concludes that if
officiating at marriages is considered an extra judicial activity, a

Memorandum in Support of Motion for Partial Summary Judgment
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refusal to perform same sex marriages based on a couple’s sexual

orientation would manifest bias or prejudice and would cast

reasonable doubt on a Judge’s capacity to act impartially and

properly perform his or her judicial duties under SCR 60.05(1).

Id at Pg. 4.,

Finally, the Panel is directed to the Supreme Court of Ohio Board of
Professional Conduct Opinion 2015-1, issued on August 7, 2015. Like the
preceding advisory positions, the Ohio Board concludes that the refusal to
perform same sex marriages is a violation of the rules implicated in this
proceeding, Unlike the other opinions, the Ohio Board recognizes that the
problem may not be resolved by the Judge simply refusing to perform all
wedding ceremonies. Simply stated, the Ohio Board concludes that Guzzo and
Obergefell constitute the law of the land and that a Judge in compliance with
her ethical obligations may not opt out of following and applying that law:

A Judge’s unilateral decision not to perform same sex marriages

based on his or her own personal, religious, or moral beliefs

ignores the holding in Obergefell and thus directly contravencs the

oath of office.

Id at page 3. The Board notes that a judge is not only required to comply
with the law but has a “higher duty than ordinary citizens” to comply
with the law. Id at 3. Continuing on this theme, the Qhio Board writes:

In satisfying this responsibility, a Judge “must accept the

restrictions imposed by the Code” (JUD. COND. R. 1.2,

Comment|[2]), including provisions that require a Judge to set aside

his or her own personal, moral and religious beliefs, in the [fair,
impartial and unbiased performance of judicial duties.

Id at page 3. The opinion further states:
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A Judge who publicly states or implies a personal objection to

performing same-sex marriages and reacts by ceasing to perform

all marriages acts contrary to the mandate to avoid impropriety

and the appearance of impropriety. The Ohio Board observes that

a Judge’s decision to perform some or all marriages “may reflect

adversely on perceptions regarding the Judge’s performance of

other judicial duties.”
Id at page 5. Finally, the Ohio Board concludes by observing that the
principals set forth in the Advisory Opinion are not novel but are a restatement
of the “core tenants that have long governed judicial conduct.” Id at 6.

The opinions referred to above are attached hereto. Collectively, they
uniformly, and without exception, support the Commissions posilion in this
proceeding that Judge Neely’s conduct and statements violate cach of the
ethical principals alleged in the Notice of Commencement ol Formal
Proceedings.

D, Conclusion

The Commission anticipates that Judge Neely will respond to this motion
as asserting her Constitutional rights as alleged in her Affirmative Defenses.
While Judge Neely certainly enjoys those constitutional rights, therc is no such
right to be a Judge. To hold the offices of Municipal Court Judge and Circuit
Court Magistrate is a privilege. As both the courts and various advisory
committees have noted, Judges are held to a higher standard than ordinary
citizens. In order to exercise the privilege of Judicial Office, a Judge must
adhere to the Code of Judicial Conduct. The Code makes no exceptions based

upon religious belief. To the contrary, it holds that a Judge must subordinate

her beliefs to her ethical obligations.
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In this instance, there is no material question of fact as to Judge Neely’s

conduct and words. Applying the Code to her conduct as a matter of law, she

has violated multiple provisions. Summary Judgment is appropriate.

DATED this @ day of October, 2015.

Q/ /Jv//

Patrlck 'Dixof W/yo Bar #5- 1504)
104 S. Wolcott, Suite 600
Casper, Wyoming 82601

(307) 234-7321

(807) 234-0677 (facsimilc)
Disciplinary Counsel

CERTIFICATE OF SERVICE

I, Patrick Dixon, do hereby certify that on the 20 day of October, 2015, 1
served the above and foregoing Memorandum in Support of Motion for
Partial Summary Judgment via email or U.S. mail, postage prepaid, as noted

below:

VIA EMAIL
dobylaw@embarqmail.com
Herbert K. Doby
Attorney at Law
P.0O. Box 130
Torrington, Wyoming 82240

VIA EMAIL kconnelly@adflegal.org
James A. Campbell
Kenneth J. Connelly
Douglas G. Wardlow

Alliance Defending Freedom
15100 N. 90t Street
Scottsdale, Arizona 85260

VIA EMAIL
orchard@spencelawcrs.com
Melvin C. Orchard, 111
Presiding Officer/Hearing Officer
The Spence Law Firm, LLC
Spence & McCalla
P.O. Box 548
Jackson, Wyoming 82001-0548

VIA U.S. MAIIL,
Wendy Soto, Executive Director
Commission on Judicial Conduct
and Ethics
P.O. Box 2615
Cheyenne, WY 82( )()3

e :
P

Pa'trick Dixon

Memorandum in Support of Motion for Partial Summary Judgmen!
Page 16 0f 16

200




EPOSITION |

X HI

BIT 4

201




219 E, Pine St., Ste. 109, Pinédate, WY 82941 « Ph: 307-367-3203 « Fax: 307-367-3209

- Fordol Pdssword?
E-EDITION LAST UPDATED: 17612015, B:01:49 A J
Nevys Classifieds Shoppe 1Search ContactUs TalkBack Subseribe  Information  E-Edition
Top Stories Chituaries Soorts Coivmunity Classifieds  Public Notices Photos Home
|
Top Stories R & EA
‘R | CaFgnarilad) .

Pinedale judge will not marry same-sex {74 Wy\?mi];]g
couples , |, (RELESSH
‘ + Hlack Friday Salg

Modified: Thursday, Dec 11th, 2014 ‘?il;llonc % avd1Pad Minl) pr——

BY: Ned Donovan 1\; Bu_n_dl; TABLETSI
PINEDALE - Since Oct, 21, following a b vsusmans |7
judicial ruling in Laramie that brought il $199 ey

; : ¥or Bothl

equal arriage to the “Equality State,”
same-sex couples jn Wyoming have
Been able ta get married. As a result,
marrlage licenses were fssued around
the state, and this weekend Sublette
County will have its first wedding upder
the new rules, Municipal Judge Ruth

s

Panasozle R

AdorAAA "
24 l"a'i:'_ﬁﬁllt'ﬁl)éi_"'
139 ok

il

e Tt

Neely, Pinedale town judge for more ok co L RIS

than 20 years, however, has indicated ﬁggg%eba?{ﬁ’flmggl B

she will be unable to perform same-sex  (ERERNRNS, : 6, *?},'?S‘i?é;};a“ﬂﬂg;’;m ol 1312 ¢l

marriages if dsked. ﬁqugpgsﬂgﬂ.; Aldy-S5, A
Lopimiiciam g\

| will'not able to do them,” Neely told B B & R U A O

the Examiner. “We haVe at least one _QE@. !El_ﬂ ,g_l Vi

magistrate who Will do same-sex marriages but | will pot be able to,”

All judges are required to marry those who megt the legal reqUiréments, uhiless there
1€ a scheduling conflict of othér' problem, In those cases, prospective couples will be

referred 6 pther magistrates. . e —
Selgct Page: [TopSiodes | ¥ | '

But Neely's inability to perform the marriages has nothing to.do with her schedule  © Within: [1 ponihs_ ¥
but, rather, her religious beliefs. Keyword:
“When law and religion conflict, choices have to be made. | have not yet been asked Advancefi Search
to perform a same-sex marriage,” Neely satd. A

Neely's role as a magistrate Who can perform marriages is separate from her position .

as the Pinedale municipal judge, according to Pinedale Mayor Bob Janes. e
Google” Soarth Gavgio

“As the town judge, she does not perform marriages, that {s not part of the

description of the work of a town judge ... [Performing marriages] is something she EXHIBIT

took on herself years ago to try and ... pravidé more services {o the town,” Jones fold
tha Fvaminar “In farme of whathar cho will de that ac tha faan fndaa whirh ie what g 1

202



before the council but not before that oc i Jerosswords
N |
“Until we have a problem | don’t see any point Iy creating a problem,” Jones safd. {__JGas Prices
%o far, according to Neely and Jongs, no requests have been ifiade, but a citlzen may [._Jutes rotings
bring up the fssue in a Pinedale Town Council public meeting. [ spares

tod

"tf there’s one person that | know wauld swallow hard and do what the law said, it

would be Ruth Neely,” Jones said. “l want to be very clear | have all the faith in the ! “Twortd Meins
world that if a case unrelated to this ... came before her, [and] ... she did not think -

she could be morally fair, | have every, every expectation, as well as | know her, that

she would recuse herself beforé taking that case and enforcing her morals.”

According to the National Center for Leshian Rights {RCLR), who represented
plaintiffs in the Wyoming equal marrlage case, a judge refusing to marry a same-sex
couple could become a constitutional problem.

“Publfc officials should serve all members of the public, and they shouldn't
discriminate against couples based on their personal beliefs,” NCLR senjor staff
attorney Chris Stoll told the Examiner. “If a public official selectively chooses not to
marry a particular group of people, that potentially raises constitutional conhcerns

under the equal protection clause."”

Neely, however, was clear that this does not stop any same-sex couple in Plnedale
from getting married in the town.

“All magistrates are required to perform weddings,” Neely said. “And ahy couple,
regardless of gender, can call any magistrate and any judge and see if that judge can -

fit them into their personal schedute.”
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Canon 1 WYOMING COURT RULES 1044 M 10

Rule 1.1. Compliance with the Law. s

A judge shall comply with the law,* including the Code of Judicial Conduct. Jue

' i {

Am, Jur. 2d, ALR and C.J.8, references, for
— 48A C.J.S. Judges §§ 11, 75.

- an;

Rule 1.2, Promoting Confidence in the Judiciary. }Zz

A judge shall act at all times in 2 manner that promotes public confidence in the sut
independence,* integrity,* and jmpartiality* of the judiciary, and shall avoid impropri:
ety® and the appearance of impropriety.* é = Cs

Comment, — ['1] Public confidence in the judiciary is eroded by improper conduct 4
and conduct that creates the appearance of impropriety. This principle applies to both. dili
the professional and personal conduct of a judge.

[2] A judge should expect to be the subject of public scrutiny that might be viewed a o
burdensome if applied to other citizens, and must accept the restrictions ithposed by the 1
Code. 5 O ‘ Hiis jud

[3] Conduct that cémprpmfses or appears to compromise the indepe};éfence, integh‘_t} (
and impartiality of a judge undermines public confidence in the judiciary. Because iti Jjud
not practicable to list all such conduct, the Rule is necessarily cast in general terms, con

[4] Judges should participate in activities that promiote ethical conduct among judges’ I
and lawyers, support professionalism within the judiciary and the legal profession, and : ene
promote access to justice for all, : con

[5] Actual improprieties include violations of law, court rules or provisions of this:

Code. The test for appearance of impropriety is whether the conduct would create in A
reasonable minds a perception that the judge violated this Code or engaged in other (“E
conduct that reflects adversely on the judge’s honesty, impartiality, temperament, or 200
fitness to serve as a fudge. * o L
f .t B - .  Int
[6] A judge should initiate and participate in community outreach activities for {l Lr_11
purpose of promoting public understanding of and confidence in the administration of - A
Jjustice, In conducting such activities, the judge must get in a manner éonsistent with this —4
Code. ' ' i~
1
Vo C

Rule 1.3, Avoiding Abuse of the Prestige of Judicial Office.
" A judge shall not abuse the prestige of judicial office to advanca the personal or - Ru
economic interests® of the judge or others, or knowingly* allow others to do so. A
fair

Comment. — (1] It isimproper for a judge to use or attempt to use his or her position
to gain personal advantage or deferential treatment of any kind. For example, it would
be improper for a judge to allude to his or her judicial status to ga in favorable treatment.
in encounters with traffic officials. Similarly, a judge must not use Judicial letierhead to
gain an advantage in conducting his or her personal bysiness. =
an individual based upon

(2] A judge may provide a reference or recommendation for
if the judge.

the judge’s personal knowledge. The judge may use official letterhead

indicates that the reference is personal and if there is no likelihood that the use of the ~ 23

letterhead would reasonably be perceived as an attempt to exert pressure by reason of the o

Judictal office, =0 .
[3] Judges may participate in the process of judicial selection by cooperating with: 2 o 5:

appointing authorities and screening committees, and by responding to inquiries from
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Opinion 11-87
December 8, 2011

Digest: (1) Unless a judge is required by law to perform marriages, a judge may adopt a
policy of performing marriages for friends and relatives only or may decline to
perform all marriages. (2) Whether a judge may adopt a policy with respect to
performing marriages that distinguishes between same-sex and opposite-sex
couples raises primarily legal questions; however, if a judge acts in conformity
with governing law the judge will not violate the Rules Governing Judicial
Conduct.

Rules: Marriage Equality Act (L 2011, ch 95 as amended by L 2011, ch 96 [effective
July 24, 20111); Domestic Relations Law §810-a(1), 11(3); Judiciary Law §212(2)
(1); Hernandez v Robles, 7 NY3d 338 (2006); 22 NYCRR 101.1; 100.2; 100.2(A);
100.2(D); 100.3(A); 100.3(B)(1), (4); 100.4(A)(1); Opinions 09-34; 92-106 (Vol.
X); Joint Opinion 04-38/04-39.

Opinion:

In reference to the Marriage Equality Act (L 2011, ch 95 as amended by L 2011, ch 96
[effective July 24, 2011]), a judge writes, “Given my personal religious beliefs, | am
currently unwilling to conduct same sex marriages, despite the New York State Law.” The
judge asks for ethics advice in response to the following questions:

1) May | ethically refuse to conduct same sex marriages?

2) If | continue to perform male/female marriages, may | ethically refuse to conduct
same sex marriages?

3) May | refuse to conduct all marriages?

4) May | refuse to conduct same sex marriages if | provide the contact information of
others (including judges or civil officers) who are willing to conduct same sex
marriages?

5) May | limit weddings that | conduct to those people who are friends or relatives?

Preliminarily, the Committee notes that it has not been asked to, nor can it, evaluate
the merits of same-sex marriage; weigh any potentially competing constitutional interests
such as those relating to separation of church and state, free exercise of religion, and rights
of expressive association; or opine on issues of constitutional or statutory interpretation
{(see Judiciary Law §212[2][]; 22 NYCRR 101.1).

THE RULES GOVERNING JUDICIAL CONDUCT

A judge must always avoid even the appearance of impropriety (see 22 NYCRR 100.2)
and must always act to promote public confidence in the judiciary’s integrity and
impartiality (see 22 NYCRR 100.2[A]). A judge must “respect and comply” with the law (id.)
and “be faithful to the law and maintain professional competence in it” (22 NYCRR 100.3[B]
[1]). In the performance of judicial duties, a judge must not, by words or conduct, manifest
bias or prejudice based on numerous factors, including sexual orientation (see 22 NYCRR

http://www.nycourts.gov/ip/judicialethics/opinions/11-87.htm 7/1/2015
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100.3[B][4]).

A judge’s judicial duties take precedence over all the judge’s other activities (see 22
NYCRR 100.3[A]), and thus a judge must not engage in extra-judicial activities that will cast
reasonable doubt on the judge’s capacity to act impartially as a judge (see 22 NYCRR 100.4
[A][1]). Therefore, a judge must not hold membership in any organization that “practices
invidious discrimination on the basis of ... sexual orientation,” although this provision “does
not prohibit a judge from holding membership in an organization that is dedicated to the
preservation of religious, ethnic, cultural or other values of legitimate common interest to
its members” (22 NYCRR 100.2[D]).

DECLINING TO CONDUCT MARRIAGES ON A NEUTRAL BASIS

Questions 3 and 5

In Questions 3 and 5, the judge asks whether it is ethically permissible to decline to
perform some or all marriages on a facially neutral basis that has no apparent connection to
sexual orientation or any protected class.

In the Committee’s view, the Rules Governing Judicial Conduct do not, by their
terms, require judges to perform marriages. Accordingly, unless a judge is required by law
to perform marriages, the Committee sees no impropriety if a judge declines to conduct all
marriages. Simitarly, it is permissible for a judge to consistently decline to conduct
marriages for anyone who is not a friend or relative as such a policy honors the judge’s time
constraints and does not raise reasonable questions about invidious discrimination, bias or
prejudice.

DISTINGUISHING BETWEEN SAME-SEX AND OPPOSITE-SEX COUPLES

Questions 1, 2, and 4

In Questions 1, 2 and 4, the judge asks whether it is ethically permissible to
distinguish between same-sex and opposite-sex couples, in certain ways, when considering a
request to perform a marriage.

Until this year, New York law limited marriage to persons of the opposite sex, a
limitation which the Court of Appeals held did not violate the New York Constitution and
was consistent with opinions of the Supreme Court of the United States (see Hernandez v
Robles, 7 NY3d 338 [2006]). The new Marriage Equality Act declares that “Marriage is a
fundamental human right” (L 2011, ch 95 §2 and amends the Domestic Relations Law to
provide that “a marriage that is otherwise valid shall be valid regardless of whether the
parties to the marriage are of the same or different sex” (DRL 10-a[1]; see also L 2011, ch
95 §3). The overall statutory scheme continues to provide, as it did before, that “No
marriage shall be valid unless solemnized by” one of a list of public officials, including,
among others, “a justice or judge of a court of the unified court system” (Domestic
Relations Law §11[3]).

In the Committee’s view, Questions 1, 2 and 4 raise serious legal issues relating to

http://www.niycourts.gov/ip/judicialethics/opinions/11-87.htm 208 7/1/2015
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statutory and constitutional interpretation, questions which are both unsettled and highly
controversial. The Committee is not empowered to answer such questions (see Judiciary
Law §212[2][t]; 22 NYCRR 101.1; see also e.g. Opinion 09-34 [no authority to respond to the
question whether a judge may refer a juvenile delinquent to a faith-based organization,
because the question “involves the separation of church and state,” which is a question of
law]; Joint Opinion 04-38/04-39 [no authority to answer legal questions regarding same-sex
marriage]; Opinion 92-106 [Vol. X] [no authority to construe the New York Constitution]).

Therefore, with respect to Questions 1, 2 and 4, the Committee can state only that if
the inquiring judge acts in conformity with the governing constitutional and statutory law
concerning same-sex marriage and sexual orientation, the judge will not violate the Rules
Governing Judicial Conduct (see Joint Opinion 04-38/04-39). These legal issues, to the
extent unsettled, must be raised and addressed by persons with standing in the appropriate
legal venue.

http://www.nycourts.gov/ip/judicialethics/opinions/11-87.htm 209 7/1/2015
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT "‘%ﬂ
' OF THE STATE OF WASHINGTON N

In Re the Matter of: '
CJC No. 7251-F-158

STIPULATION, AGREEMENT
AND ORDER OF ADMONISHMENT

The Honorable Gary Tabor, :
Thurston County Supetior Court J udge

The Comm1ssxon on Judlc1a1 Conduct and Gary R. Tabor Judge of the Thurston

County Supenor Com't stlpulate and agxee as prov1ded herein, ~This st1pulat10n is submitted
pursuant to Article TV, Section 31 of the Washmgton Consntutlon and Rule 23 of the

Commission’s Rules of Procedure and shall not become effective until approved by the

! . . k)

: Wasmngton Cominission on I ndicial Conduct

L STIPULATED FACTS

\

1. Judge Géry Tabor (Respondent)'is now, and v;rés at all times réferred fo in fhis
document, a judge of the Thmston County Superior Court. Respondent has served in that
capaclty smce 1997 ) ’

"2, On November 6, 2012, the people of the State of Washmgton passed
Referendum’ Measule 74. Thls vote appioved same-sex marriages in the State of ‘Washington
as prev1ously authonzed by. leglslatlon passed by the Washington leglslatme and signed by the

governor, "The effect1ve date of tlus change in the law was December 6, 2012 Interested

'

3. Shortly before Referendum 74 was to take effect durmg an admimstratwe
meeting attended only by judges and some court pesonnel, Respondent 1nformed those present-

|| that he felt “uncomfortable” perfozmmg same-sex marriages and asked his colleagues who did

’

N
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‘not have similar personal objections to officiate in his stead over such marriages at the

courthouse.'
4. . Respondent’s statement that he felt uncomfortable performing same-sex
marriages - was broadly. publicized éﬁer reporters learned about his position from® an

unidentified source. After the publication of several newspaper articles and related online

comments, Respondent responded to press inquiries in order to.clarify his position, He stated

that his decision not to marry same-sex couples was a very personal one, baséd on his religious
views. Respondent reasoned that since’ Judges are not requlred, but are only peritted, to
perform marriages, he believed he was thhm his rights to personally decline to perform same-
sex mamages, s0 long as ‘rhoss seekmg to have their marriages solemmzed had access fo
another judge mthout delay. ' .

' 5. _'lhe Commission econtacted Respondent.on March 2, 2013, after receiving
cémplaims following publicity about Respondent’s ‘positibn..' Respondent tixhely-ans_wered the

Commission’s Statement of Allegations on March 18, 2013. Following condact by the

'Comm_issioh, of h_is own volition, Respondent ceased performing all matriages in his judicial | -

capacity. ‘ ) _ ‘
6..  Between December 6, 2012 (When Washington’s Mérriage Equality Act became

effective) and when Jutigé Tabor ceased performing all martiages in his judiciaf capac':ity; he

?so'lamm'zcd approximately ten weddings, all involving opposite-sex cduples. He was not given

the option to perform a same-seX matriage ceremony during that time and did not expressly
decline to solemnize any specific same-sex marriage. (The Comiission’s investigation,

however, indicates a court employee aware of Judge Tabor’s position redirected a same-sex

c.oupie scheduled to be married during Judge Tabor’s regular wedding rotation to another

! Atthat time, each of the eight Thurston County Superfor Court judges had agreed to take weekly turns
being.the “on-call” judge to perform civil wedding ceremonies afier court howrs for people wiho request to be
married by a judge. '
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judicial officer at the courthouse. Neither the couple nor Judge T_aﬁor were told of the

substitution of judges.)
II. ' AGREEMENT

¥ Respondent accepts tiie Cormmission’s determination that he created -an
appearance of impropriety in costeavention’of Canon 1 kRules 1.1 and 1 2) and Canon 3 (Rixlc
3.1(C)) of lhe ‘Code of Judicial Conduct by publically stating he would not perform same-sex
mamages in his Judwlal capacity while continuing to perform opposﬂe-sex marriages.

) 2. Rules 1. 1,.1.2 and 3.1(C) of the Code obhge judges to avoid impropriety and the
appearance of nnplopnety by acting at all t:mcs in a manner that promotes public confidence in
then mdepcndence integrity and impartiality. _ | ‘ '

' 3. Washington. State’s law against discrimination, RCW 49, 60, sets forth classes of | -
people p1otected 'by law agamst discrimination. Sexual orientation is included in‘the: classes of' '
people protected. Respondent accepts the Commission’s determinatlon that by announcing he
would not solemmze same-sex mamages due to his p}ulosophlcal and religious concerns whsle .
continuing to solemmze opposite-sex mamages, he appeared to expre.ss a dlscmnmaiory intent
against a statutorily pmtected class of people thereby undcrrmmng public conﬁdencc in his
nnp;zrt_lahty. As a comment to Rule 3.1-of the Code’ explaing: “Discrnnmatory actions and
prressioné of bias or prejudice by a judge, even outside the judge’s official or ju:dicigl actions,
are likely to appear to a reasonable person fo call into qugsti_op. the judge’s integrity. and

impartiality.”

2 Canon 1, Rule 1.1 provides, “A judge shall comply with the law, including the Code of Judicial
Conduct”; Canon 1, Rule 1.2 provides, “A judge shall act at all times in a manner that promotes public confidence
in the mdependence integrity and impartiality of the judiciary, and shall avoid impropriety and the appearance of
impropriety”; and Canon 3, Rule 3.1(C) states, “A judge may engage in extcajudicial activities, except as
prohibited by law or this Code. However, when engaging in extrajudicial achvlucs, a judge shall not patticipate
in activities that would undermine the judge’s independence, integrity or Jmpamahty

STIPULATION, AGREEMENT AND ORDER OF ADMONISHMENT -3 *

212




paa—y

W 0 =3 ON th oW N

I C R C RN NC U NS N S NC SO b= e s i
PSS SO VI N S G v~ e T =S T G PR R g

4. Respondent is not required as a judié;ial officer to solemnize meir‘riages.3 Having
chosen t_o‘ make himself available to solemnize some'w;a'ddings, however, he is bound by the
Code of Judicial Conduct to do so ina way that does not discriminats or appear to discriﬁ'{naté
against a statutorily»pr&t’eéted class of ineople. |

5. The Code of Jud:icieil Conduct imposes on judicial officers a" specific,
enforc‘:éablc‘z'obli gation to avoid bias.and the api)earance of bias, These oﬁﬁgatidns go beyond |

those imposed on others who serve the general public, reflecting the unique and integtal role

-judicial ofﬁce?ré play in our constitutional scheme of j’ustiée .honoring the rule of law.* Judges
- l‘ '

must not only be irmpartial, but must also be perceived as impartial, in order to properly fulfill

‘that role. Thus, as set forth in a comment to-Rule 1.2 of the Code of Judicial Conduet, “A

judge should expect to be the subject of pﬁblic scrutiny that fgight be viewed as burdensome if

applied to other citizens, and must accept the restrictions of the Code.” '

I IMPOSITION OF SANCTION
T The sanction imposed by thé Commission rmust be' commensutate to the'_level of |

Respondent’s culpability, sufficient'to restore and maintain the public’s confidence in the

integrity of the judiciary, and.sufficient to deter.similar acts of misconduct in the future. In

determining the appropriate level of discipline to impose, the Commission must consider the

-

non-exclusive factors set out in Rule 6(c) of its Rulés of Procedure,

3 Solemnfzing mé:jriages is an “extra judicial actlvity,” it is not a required duty of the office. It is done in
the judge’s official capacity, however — judges are granted the authority by the state to solemnize marriages
precisely because of their judicial position. See RCW 26.04.050. -

¥ n this regard, it is noteworthy that Washington’s Marriage Bquality Act specifically exempts refigious |
officials, and religious organizations from the requirements of the Act, but not judicial officers. In fact, the
legislature considered and rejected proposed amendments to the bill that would have exempted judiclal officers
from being required to solemnize any marriage that was contrary to the judicial officer’s sincerely-held religious °
beliefs. - : .

STIPULATION, AGREEMENT AND ORDER OF ADMONISHMENT -4
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(&) C,hai'acterisﬁcs of the Misconduet
'." (1) Whether the misconduct is an isolated instance or evidence of a pattern of
conduct. Though Respondent repeated his position several times and q&i’cinued to solemnize
6ppbsite—sex marriages fof several monfhs, the conduct at issue was: singular and uniquely
isolated to the circumstances covered by this stifm'latipn. Respon'der;t amended his conduct
when the issue was Jbrought to his attention. This does not, under these facts, amount to'a
pattem of ‘misconduct. ‘

(2) The natur e, extent, and S equency of occurrence of the acts of 1 misconduct

Respondent’s decision” to performi only opposite-sex marriages discriminated against a’

profected class of people. Discriminatory behavior undermines public confidence in'the

1ntegr1ty and impartiality of the Judiclary At the time Respondent orlgmally announced his

position, he stated he believed it would be an mternal adrmmst1at1ve matter, and that he did

net intend to make ‘a public statement, but to act consmtently with his personai smcere

; rehgmus behefs, w1thout depriving c1t12ens of their statutory rlght to marry Desplte his

1ntention, hxs declsmn was widely pubhclzed whe1eupon Respondent stated he made the
decision to address it pubhcly trying to allev1ate concems about 1mpart1a11ty He voluntarily
removed himself from, the superior court’s mamage rotation to further allev1ate those concerns.

(3) Whether the misconduct occurred in or out of the courtroém " The conduct

1l occurred in the courthouse and in Respondent’s capacity as a Judge but not while engagmg in

ofﬁclal Judlcxal duties.

(4) Whether Respondent ﬂagz antZy and intentionally, violated the oath of office.
Réspondent did not flagrantly or intentionally violate his oath of office. He iridicates he
initiaily concluded, in good faith, that he could ethically decline to perform same-sex weddingé
based'upon.his pé_rsonal religious. views s.o loﬁg_ as 'same-sex couples were accommodated by
having access o another judge vji’ghout delay. Rgsponden't 1‘10w recognizes his analysis did not
adequately take into account :che _um'que -and 'i'ntegral role judicial officers play in our

STIPULATION, AGREEMENT AND ORDER OF ADMONISHMENT - 5
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constitutional scheme of justice, and how a judge must not only be impartial, but must also be
pctzcelved as 1mpart1a1 in order to properly fulfill that role
Both the right to be free from d;scrmunauon and the First Amendment nght to free

exercise of religion are significant and weighty. The Code acknowledges that judges are

individuals with ‘personal rights and beliefs. Ultimately, the Code requires that judges conform

fheir conduct in their juaicial capacity t6 the Code of Judicial Conduct and other law. For-

‘cx'ample, (while Respondent is not charged with violating this Rule), Comment 2 to Rule 2.2

states .“Although each jﬁdge comes to the B’ench with a uniilue' background an& personal |..
philosophy, a judge must mterpret and apply the law ‘without regard ‘to whether thc judge
approves or disapproves of the law in question.” '

" (5) The effect the- mrsconduct has upon the integrity of - and respect for the
Judrciary In order to mamtam the public’s conﬁdence in Judicial decisions, a judge must not |
only be, but appear to be, ﬁ:ee from blas and prepared to rule based strictly on the law and facts
that come before the .court, regardless of the extraneous charactenstlcs of the partles. By even

temporarily acting ina discrimihatory fashion toward 'ga'y meh and Iesbiané, in sta'ting that he |

|| would not solemmze ‘theiit marrlagcs when he contmued to solemmzc heterosexual mamages !

and by conunentmg on that decision pubhcly, a reasonahle person could objectively conclude
that he might act in a dlscnmmatory fashion toward gay or lesbian Imgants, lawyers, or
Witnesses. The Commission’s investigation has shown no indication that Respondent is in fact

biased in the manner in which he conducts his judicial duties, and he has a reputation for being

a scmpulous and-well-informed, hard-working judge.

(6) Nature and extent fo-which the acts of misconduct kave been mjur ious o |
othe; persons The injury 1s to public confidence in Rcspondent’s 1mpartxahty on issues that
may come before hzm involving same-sex couples or even toward gay or lesbian lawyers,-
litigants, or witnesses. In addition, marriages sometimes ._laad to litigation and Respondent

could well have created the impression he might be less than fair to a lesbian or gay person ina
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dissolution o‘r. custo‘dy dispute matter. Resoondent has credildly stated, and his conduct toward
this proceeding has demonstrated, that he takes very seriously his responsibility to avoid the
appearance of impropriety, and that he has deep respect for. the institution of the ‘court and its’
reputation for inlpaltiality. ‘

- (7) The extent to which Respondent exploited his official capacity to satisfy

‘personal desives. There is no indication Respondent exploited his position to satisfy personal

desires. Respondent has stated that his pos1tion was a personal one, and that he had no
intention to politicize or publicize it.
(B) - Service and Demeanm of the Judge

(1 ) Whether Respondent has acknowledged or’ recognized that the acts .
dccurred. Respondent has. acknowledged and recognized that the acts occiyred and has shown‘
a clear and sincere understanding of the concerns of the Commission regarding ‘his a'e'tions and
the Code. A _ . - |
() Wherher Respondent has evidenced an eﬁ‘ort fo change or modlfy the .
c0nduct On his own vohtlon Respondent stopped solemnizing marnages it hxs capac1ty as
judge. . . ' '

3) Respondent s length of Service in a Judrcml capacu‘y Respondent has been
an elected supetior court ]udge for over 16 years. The Comumission’s 1nvest1gatmn has shown._
he has a 1eputat10n for being a falr and 1mpart1a1 Jurist, and one who is hard—workmg and well-
informed in law, ‘

(4) Whether there has been Jorior disciplinary action.c_oncernz‘ng Respondent.
There has been no prior disciplinary action-involvtng Respondent, _ .

(5) Whether Respondent cooperated with the Gomrnission’s investigation and
proceeding. Respondent has cooperated with the Commission investigation and hes conducted”
himself in a highly professional manner in all respects concefning this proceeding, .

N ]
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" . (6) - Respondent’s compliance with an ethics advisory opinion, if any. The
conduct covered by this stipulation took place at a time of change, when longstanding’ law was
just changed, after an extended campaign'and a challenge to the legislature’s and governor’s

passage of a new same-sex martiage law, The views of the._majoriiy of the population are

|l plainly in flux, and this set of circumstances has not previously been sciuarely set before the

court or a judicial ethics advisory body. Resi:ondent_ recognizes that pait of ‘the.puxpose of
Commission action is to ,inforni other judges'and the public of the méanjﬁg of the Code, and in
that way to serve-an education function. L ‘ '

i Based upon the stipulated facts, upon consideration and balancmg of the above
factors, ‘Respondent and the Commw_.swn agree that the imposition of an admomsh_ment is
appropfiate in this mafter.' An “admonishment” is a written action (;f the Commission of an
advisox"y nature that cautions a respondent mot to engage 'm'certain proécribed behavior é.nd
may mclude a 1cqu11ement that the respondent follow a spec1ﬁed co1rect1ve course of action.
An. “admomshment” is the least severe dlsclpimary action available to the Comnussmn
) - Re'spondent agrees that he wﬂl not repeat such conduct in the fiture, mindful of .
the potentlal threat any repent:on of his conduct poses to pubhc confidence in the mtegnty and
unpart:ahty of the Judlcxary and to the admlmstranon of justice.

4, Respondent agrees he will promptly read and familiarize himself fvitli the Code

of Judicial Conduct in its entirety. :

Standard Additional Terms and Condltlons

S. Respondent agrees that by entering into this stipulation and agreement, e

waives his procedural rights and appeal rights-in this proceeding pursuant to the Commission

‘on Judicial Conduct Rulés of Procedure and Article IV, Section 31 of the Washington State

Constitution.

STIPULATION, AGREEMENT AND ORDER OF ADMONISHMENT - 8
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6.

opportunity to consult with counsel of his choosing regarding this stipulation and proceeding.

Respondent acknowledges and represents that he either consulted or has had an

Respondent represents he. voluntarily enters into this stipulation and agreement.

7.

suspected to have cooperated with the Commission, or otherwise associated with this matter,

Respondent further agrees that he will not retaliate against any person known or

Ao

Honor Juy R. Tabor ate
. Thurston County Superior Court Judge

0l sun

S
o

J. Refko Callner Date
Executive Director
. Commission on Judicial Conduct

STIPULATION, AGREEMENT AND ORDER OF ADMONISHMENT - 9
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' IV. - ORDER OF ADMONISHMENT

Based on the above Stipulation and Agreement, the Commission on Judicial Conduct
hereby orders Respondent, Judge Gary R. Tabor, ADMONISHED_ for violating Canon 1, Rules l
1.1 and 1.2, and Canon 3, Rule 3.1 of the Code of: Judicial Conduct. Respondent shall not
engage in such conduet in the future and shall fulfill all 6f the terms of the Stlpulatlon and

Agreement as set forth. therem

DATED this é( day of _{ ;Iﬂ@ﬂ 52013,
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Message from the Chair

iy We re a few weeks away from the 2014 general election at which time the Commonwealth’s electorate will

' vote for our next Governor, members of Congress,. all members of the State House and half of the State
...r_Senate Since judges are precluded from partisan ﬁolitlcal actlvity, the election would not typically be a toplc
' lof discussion in a Newsletter dlrected to the Commonwéalth s judician/ But, under the New Code of Judicial
(¢ : Conduct which we highllghted in our: Spnng Newslet[ter, campalgning for judicial offices that will be on next
- _year's ballot may begin on November 5, 2014, the day after the general election _This new start point forl
judicial electioneering was borr‘owed from the Rules Governing Standards of anduct of Magisterial District:
& iJudges which were amended a number of § years ago to establish thls new, start date. Thls year, the first day folJ

“‘campaigning will be the same for all judicial candidates; however, for 2014 only, the Start date for fundraising
< will differ. Because the Nelv Ruies Governing Standards of Conduct of Magistef[al Did rlct Judges do not go.
. Into effect unti} December 1 2014 MDJ candidates’ must-walt until that date to begln the\r fundralsmg efforts. |

/

l'

e adoption of the l]\lew Code and wa Rules Governlng
'[here are se\} ral ‘other important changes impactlng
'effeét ft‘]ar )nagiéterial district judge candidates, inc[uding
re; discos' d in@n arttﬁe} Compoigning for Judfc!oi Ofﬂce,

At '\ This is but one. of the new changes P:‘oﬂgbt about by
"Standards of: Coqduct;of Maglsteria[_Distnct Judgéé
s 4 campaign conduct some' of which wi!i.’soon ta‘f
155 ‘incumbents seeking reeiectlon /Tﬁes._e change )

3 'authored by Board Chlef Counsél Robert AlGra

< %

] J\nother t:meiv toplc\ for d|scussioli‘ fesufts(frbni 'the decislo:‘[_ e rlier tlﬁls year; bv the federal district court;

__ﬁ declaring Pennsylvania s ban on same-éex marriages ;.mcons,titt,itior(alr"rhis begs, the question, must all judges
- officiate at such weddings if requested t6 do so. Thé‘rules binding all of the Commonwealth’s judicial offlcers
g 'require that judges be, and appear to be impartial. A decision to perform waddlngs /\or not to perform them

it
. may implicate the r,luv; of Impartlality Board Deputy Counsel Elizabeth A Fiaherlv addresses the conduct:

_ issues that may arise from a 1udge s decisions in this area In an article entitied,,impa}tieiity in Soiemmzmg!
P 2 Marnages 3 A " i

: Fmally, it Is my honor to Introduce the Bench to the Board’s newest member Jah‘les C. Schwartzman, Esqulre
~Jim was appointed to the Boafd in August by the Subi‘erhe Court Jim Is a ]aWyer with Stevens & Lee with a
L background representing judges and lawyers in ethics matters '

1 i’ i ]
» Ir
: ;As I have noted previously, | hope that the matters discussed in the Board’s Newsletter are informative and;
< 'helpful to you and that you will provide feedback to the information that we provide, 5

- "With best perscnal and professional regards, | am

Most respectfully,
Anne

Anne E. Lazarus
_Chair, Judicial Conduct Board
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Impartiality in Solemnizing Marriages
. Elizabeth A. Flaherty, Deputy Counsel, Judicial Conduct Board
| 'On May’20, 2014, Federal District Court Judge John E. Jones III held that
Pennsylvania laws banning same-sex marriage “violate both the Due Process and:

[Equal - Protection Clauses of the Fourteenth Amendment to the United States
-Constitution.”  Whitewood v. Wolf, 992 F.Supp.2d 410, 431 (M.D. Pa. 2014). The

. following day, Pennsylvania Governor Thomas W. Corbett announced that he would

~‘not appeal the. decision. = Accordingly, the Commonwealth must permit same-sex
_ Gouples to marry and must recognize prior same-sex marriages as legal. Id.. -

. In response to the new ruiing, a few Pennsylvania judicial officers have
-~ spoken’out publicly, stating that they are not willing to perform same-sex weddings

- '""-':_.-.‘.;-.b!_ecause of their personal or religious beliefs. The purpose of this article is to

‘examine the judicial conduct issues that may arise when a judge declines to
- perform some or all wedding ceremonies,

b Asa prellmih_afs}-matter, in Pehnsylvé’ﬁia, there is no statutory. requirement
~that judges perform wedding ceremonies. - The Domestic Relations Code provides
- that ;justices, judges, : magisterial district_judges (MDJs) and other. enumerated

.. persons “are authorized to solemnize marriages ‘between persons that produce a
.. ;'marriage license.”: 42 Pa,C.S.A. § 1503(a)(1). ‘The jurisdiction of these members
- .of the judiciary is set forth in the Judicial Code (42 Pa.C.S.A. § 101 et seq.), yet the

“«-performance of wedding ceremonies is hot listed as a jurisdictional matter. See,
_e.g., 42 Pa.C.S.A. § 1515(a)(list of jurisdictional matters for MDJs does not include
--Solemnizing marriages).. Therefore, the authorization for judges to solemnize

‘marriages is permissive and not mandatory.

Typica!iy,_:ﬁhéri a couple requests that a, Pennsylvania j_udicial officer officiate

Gy -_ét':-_ztﬁeir ‘wedding, It is a MDJ who performs ‘the ceremony.  Some judges and

- justices officiate at weddings on a less frequent basis. It has been suggested that

< the existence’ of a statutorily imposed. “cost to be charged”. by a MDJ for: the
- ‘..performance of a wedding (42 Pa.C.S.A. §.1725.1(c)(2)), coupled with the absence

of a statutorily imposed cost to be charged by justices and judges, Is proof that
MDJs are obligated to - officiate at wedding ceremonies upon the request of a
‘betrothed couple. - However, the mere existence of a cost assigned to a ceremony
performed by a MDJ does not transform the authorization to solemnize, weddings

»into a requirement.*

Peréu'asively,":ina-Washington State; jnges are authorized b? statute to

_ 'so'_iemhl,ze ‘weddings (RCW 26.04.050) and may charge a fee. - For example, the
. Seattle Municipal Court posts its fee schedule for the performance of a wedding

1 As will be expressed below, it does not matter if the performance of wedding

~.ceremonies is mandatory or permissive becayse in either case a‘judge who acts in a

- discriminatory matter toward a same sex..couple, who requests that the judge
‘perform their wedding ceremony, could be subject to discipline. '

b
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- ceremony by a judge,  http://www.seattle.gov/courts/judgemaa/martriage.htm.
- Yet, the Commission on:Judicial Conduct of the State of Washington determined in
. ‘arecent case, submttted by stipulation, that judicial officers are not required to
- ..perform wedding ceremonies. In Re the Matter of: The Honorable Gary Tabor, CIC
~'No. .7251-F-158 (Wash.. Comm: on Judicial Conduct 2013). So too ‘under
Pennsylvania Iaw, it-appears that Justfces, judges and MDJs have dlscretron as to
whether they choose to perform wedding ceremonles ' bl e

o This discussmn refers to the New Code of Judlclal Conduct (New Code),- K
effective. July 1, 2014 and the New Rules Governing Standards of Conduct for
‘Magisterial Dlstrict Judges (New MDJ Rules), effective December 1, 2014,

'_ ‘Additionally, the analogous Rules from the current MDJ Rules (Old'MDJ Rules) are
- cited In the footnotes as a reminder that those Rules govern and similarly restrict a

MDJ 's conduct concerning the performance of same-sex marriages at the present

5 g tlme and up to the_December 1,2014 effective date of the New MDJ Rules.

A .The pertinent tssues lnclude the followlng

1. Whether a judge may perform weddmg ceremomes for opposite-
.. sex couples but refuse to offlciate at weddmg ceremonies for same-
sex couples? .:-;i - P : .

o 2, Whether, a judge who stopped performlng all wedding ceremomes
- after. Whitewood, because of _personal or religious beliefs, may .
- officiate ‘at- ful;ure opp05|te—sex Weddlngs of family or frlends that the

B :]udge comrnitted to prtor to Wh:tewood? wiids

3~ Whether, after thtewood a Judges decnsion to stop performing
all wedding ceremonies provrdes the basis for disqualification or
recusal of the judge from deciding the legal matters of a gay or
Tk _';_; : 'Iesblan litlgant who appears before the 3udge7 A _

-'j.-The questions Impllcate Canon 1, Rules 1. 1 and 1.2, Canon 2, Ruies 2.3, 2.7 and
2,11, and Canon 3, Rule 3.1(C) of both the New Code and the New MDJ Rules. For

purposes of simplicity, this article .quotes the Rules from the New Code but also
“includes bracketed words to. lnd:cate where the New MD]J Rules differ slightly from
3% .'{-____."'_the New Code.. _ . :

In accord wnth Canon 1, Rule 1, 2 of the New Code, a judge who decides not
‘to perform wedding. ceremomes for same-sex couples must opt out of officiating at

el -_.'a!l weddmg ceremonies.

Rule 1 2 Promoting Confrdence :’n the Judrciary

" Rule 1.2 provides

A judge [maglsterlal dlstrict Judge] shall act -at all t;mes in a manner

that promotes. public confidence in the independence, integrity and
“impartiality of the judiciary, and shall avoid impropriety and the
' appearance of Impropriety.

3 {._
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New Code Canon 1, Rule 1.2.2 Impartlallty is defined as the “absence of bias or
preJudlce in favor of, or: agalnst, particular parties or classes of parties.” New Code,
.. “Terminology, “Impartial impartiality, impartially,” If a judge agrees to officiate at
" .weddings of opposite-sex couples, but declines to officiate at weddings of same-sex
couples, then the. judge is, not impartial because s/he acts in favor of a “class of
_parties,” heterosexuals, and against another “class of parties,” homosexuals. It is
-irrelevant that the. -engaged couple is not a. “party” appearing :n court-because Rule _
1 2 controls a judge s conduct “at all tlmes." \ ' :

; By demonstrating partiality: for opposute-sex couples and agalnst gay and
] Iesblan couples seeking to marry, a judge’s conduct is necessarily 1mproper and
.. .gives the appearance of impropriety In violation of Canon 1, Rule 1.2.7 Impropriety
. includes “conduct " that .-undermines a judge’s independence, integrity, = or
'--"-impartiahty f New Code, Terminology, “Impropriety.” Appearance of impropriety. is

vident ‘when a ]udges ‘conduct’ “create[s] in reasonable minds a perception that
‘the. judge: [magistenal district judge] violated this Code [these Conduct Rules] or
engaged in other conduct that reflects adversely on the judge’s [magisterial district .
- judge’s] honesty, impartiality, temperament or fitness .to serve as a judge

{magistenal drstrrct Judge] ” ‘New Code, Canon 1, Rule 1.2 cmt. [5].

3 In t{"llS same hypothetlcal the preferentlal treatment of heterosexual couples

“'versus homosexual couloles is improper:-and- gives the appearance of impropriety
' -:which under the New Code, is a chargeable offense, even if the misconduct did not

Iolate ‘another part of the New Code.  :Such conduct undermines the. public

.:-.:-confldence of- the Jjudiciary in violation ‘of Canon 1, Rule 1. 2 and may subject the
W --.judge to sanctlon by the. Court of Judicial Discipline !

R An example of a similar set of facts occurred in Washington soon after the
_'_December 6, 2012 legalization .of same sex marriage ‘in that state. Judge Gary

' . Tabor: publ:cly announced that he would. refuse to perform same-sex wedding

s :_.-:__ceremonies based on his religious beliefs, but continue to officiate ‘at opposite-sex
~weddings. In Re the Matter -of: The Honorable Gary Tabor, CIC No. 7251-F-158.

"~ 'When the Commission ‘on Judicial Conduct of the State of Washington contacted -

e Judge Tabor about hxs announcement he ceased voluntanly the performance of all

T weddlng ceremonies. Following lnvestigation, the Commission determmed that the

. judge’s’conduct of . refuslng to perform same-sex weddings, While still solemnizing

_.opposite-sex marriages, gave the appearance of impropriety and adversely

- reflected on the Impartiality of the judiciary in violation of Canon 1, Rules 1.1 and

Ll 2 ‘and Canon 3, Rule 3.1(C) of the Washington Code of Judicral Conduct, Id.
£ .-.UIt|mately‘, the Commissmn admonished Judge Tabor for his mlsconduct. Id.

2 Old MDJ Rule No.: 2A prowdes “Magistenal drstrict Judges shall : oy m conduct
S --‘themselves at all times in a manner, that promotes publlc conf:dence in the integrity
'and ]mpartiallty of the judiciary.”
% The Note to Old MDJ Rule 2 stateS' “Magisteria[ district Judges must avoid all
' .lmproprlety and the appearance of impropriety. They must expect to be the
~ . subject of constant public scrutiny. They must therefore accept restrictions on their
..~ ‘conduct that might be viewed as burdensome by the ordinary citizen and should do
S S0 freely and wllllngly s :
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.. After Whitewood, the conduct of a Pennsylvania judge who declines to

-7 .perform wedding ceremonies for same-sex -couples, but continues to perform them
... for opposite-sex couples, may violate othér Rules. When .a judge chooses to
~“conduct a wedding ceremony, s/he acts in an official judicial capacity, authorized by

. statute. - 42 Pa.C.S,A.-§ 1503(a)(1). However, it is unclear if the ‘unrequired but
. agreed to performance of the ceremony is a judicial duty or an extrajudicial activity. -
oo - If It s viewed as a judicial duty, then Canon 2, Rule 2.3(B) of the New Code

LR apBlies Y ANt et T T ¢ T ok

.. Rule 2.3 Bias, Prejudice, and Harassment

Rule 2.3 (B) provides:

-+ A judge [magisterial district judge] shall not, in the performance of

% judicial duties, by words or conduct manifest bias or prejudice . . .

“oe oo based on race, . sex, ‘gender, religion, national ‘origin, ethnicity,
= -disability, age, sexual orientation, marital status:.; ¢ iy oy R

~ Comment [2] 's'_l::éfesl: _

reasonably be perceived as prejudiced or biased.

A judge [magisterial district judge] must avoid conduct that may

W "I_:-'.-"l;{e_;_v\;'Co’d}ef Canon 2,--'R,L__il_e_ 2.3(B) & cmt. [2].* Whereas, if the performance of a
/. wedding ceremony is viewed as an extrajudicial activity, the judge who refuses to
“solemnize same-sex. marriages but continues to do so for opposite-sex couples is

- stillin:violation of the New Code under Canon 3, Rule 3.1(C). . -
' Rule 3.1(C) Extrajudicial Activities in General -

i CRue3A@provides: L
judges.[magisfé;ﬁal,district judges] shall regulate t{ﬁeif e;f‘t;ajudicial

- activities to minimize the risk of conflict with their judicial duties and
+ to comply with all the provisions of this:Canon. However; a.judge

. [magisterial district judge] shall not: -

B2 (0) Participate in activities that would reasonably appear to undermine -
the judge’s [magisterial district judge’s] independence, integrity, or
mpartiality. TR =

" Comment [3] states:

-~ Discriminatory actions and expressions of bias or prejudice by a judge
< [magisterial districtsjudge]; even outside: of the judge’s [magisterial
_ - district judge’s] official or judicial -actions, are likely to appear to a
- ‘reasonable person to call into question the judge’s [magisterial district

e

eion S5 ~ judge’s] integrity and impartiality..

;3 :_ & old MDJ _R_u_le No. 8A(1) refers to bias or prejudice as a basis for-disqualification,

it it
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- New'Code’, Canon 3, Rule 3.1(C) & emt. [3].7

.. Both Rules prohibit discriminatory conduct by a judge. A reasonable person s
o likely to perceive that ‘a judge who agrees to perform wedding ceremonies for one

- particular class of people, heterosexual individuals, and refuses to do the same for
- another class of people, gay and lesbian individuals, may be acting out of prejudice

- orbias based on sexual orientation.

T The Washington Commission on ‘Judicial Conduct considered the act of
~solemnizing a marriage to be an extrajudicial activity.  In Re the Matter of: The
‘Honorable Gary Tabor, CIC No. 7251-F-158. " Pennsylvania has yet to determine if

- the act of performing, a wedding ceremony ‘is a judicial duty or an extrajudicial

. activity, - Regardless of the classification of the act of solemnizing a marriage, a
_Judge may not act in a discriminatory, biased and prejudiced ‘manner toward a

-+ ..same-sex couple regarding the solemnization of a wedding ‘ceremony. If

- usubstantiated, such conduct would be a violation of either Canon 2, Rule 2.3(B) or

|- Canon'3, Rule 3.1(C) and subject the judge to the disciplinary process. before the

Feit Judicial Conduct Board and the Court of Judicial Discipline. | e

- The second issue concerns whether a judge, who stopped performing all

. -wedding ceremonies after the legalization of. same~sex marriage, is permitted to -
i officiate at the post-Whitewood weddings of friends who scheduled their weddings
- ,prior to the change in law: Neither the scheduling of the wedding nor the
" relationship-between: the judge and-his or her friends alter the duty of the Jjudge to
- .-be impartial in the performance of all wedding ceremonies. For.example, on May
- 19,2014, a judge’s friend and her fiancé, an opposite-sex couple, ask the judge to

*. i perform’ their wedding ceremony ‘on November 1, 2014, “The judge agrees to
- officiate and marks'the commitment: on the court calendar. On May 20, 2014,
Judge Jones issued his opinion in Whitewood and legalized same-sex marriage.

... Subsequently, the judge in this hypothetical-announces that s/he Is.not comfortable .

. performing same-sex ‘marriages and, in an effort to avoid -misconduct, stops

“ performing all'wedding ceremonies. Y : : .

oo If that same judge ‘makes” an exception for his friend and her fiancé and
-~ presides. over their November 1, 2014 wedding, the judge’s solemnization of that
... opposite-sex ‘martiage may :trigger -a complaint: that the judge failed to. act
- impartially and that his conduct was improper and gave the appearance of
~“impropriety in violation of Canon 1, Rules 1.2 and Canon 2, Rule 2.3 as set forth
above. Importantly, it'is not the timing of the request for and scheduling of the
‘wedding, but the actual performance of the ceremony in relation to the Whitewood
- decision that matters.. After Whitewood, a judge, who demonstrates preferential
-~ ‘treatment to an ‘opposite-sex couple, and denies equal treatment to a same-sex
-+ couple, runs the risk of violating the Canons and Rules. - Such conduct could result
~./in a complaint before the Judicial Conduct Board and, If proven by clear and
_convincing evidence, ‘possible sanction by the Court,of Judicial Discipline. -

7 The third:-_-'i'séijé is whether, afté:;"Whitewood, a judgé*s decision to stop
:pe_l_'fo_rmlng_all wedding ceremonies provides the basis for disqualification or recusal

_ 5 _hlthough Canoh 3 of the Old Code enconibassed_ extrajudicial activities, the Old
'MDJ Rules did not specifically address this issue, - _ ;o
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: of the judge from decrdmg the legal matters of a gay or lesbian litigant who appears
gefore the. Judge The Rules that govern: thls issue are Canon 2 Rules 2.7 and
11 i 250

: Rule 2 7 Respons;bmty to Decide
g jRuIe 2.7 states R

A Judge [maglsterlai dlstrict Judge] shall hear and decide matters
- assigned. to the judge [magisterial district judge], except where the

judge [magisterial district judge] has recused himself or herself or
e “when dlsqualihcation is required. by Rule 2.11 or other-law, -

b Rule 2, 11 Drsquafffmatmn N ;
i Rule 2 11 (A)(I) prowdes B2y f W P | Ak, |
; '-"j(A) A Judge [magnstenal dlstnct Judge] ‘shall dlsqualify himself or

herself in 'a‘n'y proceeding in’ whlch the judge’s [magisterial district
judge’s] impartlahty might reasonably be questioned, mcludmg but not

‘_IImIted to the followlng circumstances:

: (1) The judge [magisterlal drstrict judge] has a personal bias or
prejudice ‘concerning ‘a party . or a_ party's lawyer, or personal
knowfedge of facts that are: in dispute in the proceeding. :

il " F

: ""New Code, Canon 2, Rules 2,75 & 2, L1(A)(1).” “A gay or lesbian litigant may

. suspect'that a judge is.acting’ out of, bias and prejudice against homosexuals, based.
-1 on their sexual orientation, if s/he is aware that the judge previously performed

wedding ceremonies for heterosexual couples but stopped officiating at all wedding
“ceremonies  after Whitewood. - This suspicion may cause that.same litigant to

' -'-__'question the ability of the judge to decide lmpartially the litigant’s. substantive case

because of percelved bias or prejudice against gays and lesbians generally. As a

. ‘result, the gay or lesbian litigant or his or her counsei may decide to, make a mOth“
N .__for the Judge s recusal orfor a change in venue. : -

In the alternative, if a ]udge, who announced publlcly that s/he will not

: ;:-'-'j-f__' perform wedding ceremonies for sar‘ne—sex couples, knows for a fact that a litigant -

““is gay or lesbian, then the judge should dlsclose from the bench his or her decision
not to ofﬂclate at all weddlngs Comment [3] to Rule 2.7 provndes

A Judge [maglsterlal district Judge] shoutd disclose informatlon that
the Judge [mag[stenal dlstr!ct Judge] believes the parties or their

: .--,

.'5 Old MDJ Rule Noq QA provides “Magisterial district Judges dlsquahfled by Rule

.+, 8A(3)'or:(4) may, instead of. withdrawing: from the proceeding, disclose the basis
s _.____for disqualification.”:

Old -MDJ Rule No 8A(1) states: “Magisteriai district Judges shall disqualify
- themselves  in a proceeding in which their impartiality might reasonably be
’questioned including but not limited to instarices where: (1) they have a personal

~ blas or prejudice concerning a party, or persona! knowledge of disputed evidentiary
;.-'facts concernmg the proceeding ” '_1 ’ .

3,
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I'awYers might reasonably consider relevant to a possible motion for
disqualification or:recusal, even if the judge [magisterial district judge]
beheves there is: no proper basis for disquaiification or recusal.

i New Code, Canon 2, Rule 2.7 cmt. [3].  For instance, when a judge; knows that the

L the ]udge publicly declared. his views about solemnizing weddings, the judge has an
R “affirmative duty to. disclose his change. in pomtlon about -performing wedding .

_“ceremonies because it.-may be perceived as relevant to the judge’s ability to rule-
: impartia[ly on those cases. The burden then shifts to the gay or lesbian litigant, or
. ’his or her counsel, to. seek clar[ﬂc:ation about the ]udges ablhty to adjudicate the
e "ase wlthout bias or preJudice ] 4

e Rk The Judge should then explam to the gay or lesblan party and his or her
S attorney ‘that the ‘judge’s discomfort about solemnizing same-sex marriages arises
. solely from religious behefs, not out of animus based on sexual orientation. If the
 “judge believes that s/he candecide the landlord ‘and teénant matter impartially, free .
s of personal bias and prejudice, theh the judge should make a statement to that
Ceffect.® Still the litigant. may proceed to make a motion-for disqualification or
5 recusal. At that - point, the. judge must decrde whether the requested
pRaD; dasqualification or recusal is necessary. ‘

AT ¢ analiy, whenever a judge vuolates a Rule within the New Code, the judge
S necessanly violates Canon 1, Rule, 1L HAERAS :

5 ‘Rule 1.1 Compflance with the Law

A judge [maglsterial dIstrict ]udge] shall comp[y with the |aw, mciudmg
‘the Code of Judicial Conduct [Rules Governing Standards of Conduct of
Magisterial Dlstrlct Judges]

ew Code, Canon i ‘Rule 1.1.° Therefore, if the Court of Judicial Dlscipline
'_ determmes that a judge \nolated any of the Ru[es, the Court may also fmd as an

8-_ In thOSe mstances where a court reporter is tlanscribing the proceedings, the
-:_-..-judge should make a disclosure statement on the record. Neither PA district courts
“-nor -appellate courts are courts of record. Therefore, the disc!osure statement
. should be memor lalized in a writing.
2°0ld MDI" Rule No. 2A provides: “Magrstenal district judges shall respect and
! :_comply with the law and shall conduct themselves at all times in.a manner that
~promotes public confidence in the integrity and impartiality of the judiciary.” Since
the October 30, 2013 Pennsylvanla Supreme Court decision in Carney, a Justtce,
. 5--"]udge or magisterial district judge whose ‘conduct fails to comply with the law is -
.. “subjectito discipline,” whether or not such' conduct implicates the judicial decision -
... making process. In.re Carney 79 A3d, 490 (Pa. 2013). See. Robert A, Graci & .
“Elizabeth A. Flaherty, Judges Must “Respect and Comply with the Law, Judicial
) Conduct Board of Pennsylvama Newsietter No 1 (Wmter 2014)
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3 ]

._automatic_dérivative_, that the judge violated Rule 1.1 by failing to comply with the
- New Code of Judicial Conduct or the New MDJ-Rules, ConaE

~." In sum;-samé-.se}(,marriage-and the _reCognition of prior same-sex martiages
is. now the: law in -Pennsylvania, ~As a result, justices, judges and MDJs. must

s -.}_j_'i_;'_éi_‘g'fu_lly-wéigh their individual decisions about whether or not to perform wedding

o ceremonies for- opposite-sex and same-sex couples. To steer clear of claims of

PR, Judicial misconduct involving impartiality, bias and prejudice, a judge may decide to -
- .stop officiating .at all weddings. Even if a judge decides not to perform any

weddings, the judge’s change in conduct may be interpreted by some individuals as
.an Indication of bias and prejudice against homosexuals as a class. Furthermore,

- following a judge’s decision to stop presiding at weddings, disqualification and

-0 martiages. -,

~+.recusal problems may arise in substantive cases involving gay and lesbian parties
- who appear, before the judge. The New Code, the Old MDJ Rules and the New MDJ

- Rules, specifically provide for each of these issues and serve as a guide to judges
~ who must now consider the importance ‘of impartiality in the solemnization of

. "Th'é Judicial an_&_uc_t .B_oa_r_d of Pennsyivania NEWSLBITEIL is intended to inform and educate

- ‘members of the Bench regarding activities and iniiatives of the Judicial Conduct Board. To ensure

- comments or questions to ContaciUs@jchpa.org.

“that you receive each NEWSLETTER and announcement from the Judicial Conduct Board, please
add us to your “safe recipients" fist in your email system. Please do not reply to this email. Send any _

33 oy v TRl g e 3 ik
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Arizona Supreme Court
Judicial Ethics Advisory Committee

REVISED ADVISORY OPINION 15-01
(March 9, 2015)

JUDICIAL OBLIGATION TO PERFORM SAME-SEX MARRIAGES

Overview

The Judicial Ethics Advisory Committee (JEAC) has received an inquiry
containing a series of questions centered on whether a judge who performs opposite-
sex marriages may decline to perform same-sex marriages. Below are the questions
asked, with brief answers, followed by a discussion of the applicable provisions of the
Arizona Code of Judicial Conduct.

Questions and Brief Answers

1. May a judge distinguish between same-sex and opposite-sex couples when
determining whether to perform a marriage ceremony?

No.

2. May a judge decline to perform same-sex marriage ceremonies if the
individuals with a marriage license are referred to another court or
individual?

No.

3. May a judge decline to perform same-sex marriages if the judge performs
other marriages in a court facility?

No.

4. May a judge decline to perform same-sex marriages if the judge conducts
all opposite-sex wedding ceremonies at locations that ave not at a court
facility? '

No.

5. Do the answers to questions 1 through 4 change if the judge’s decision to
not conduct same-sex marriages is based upon the judge’s sincerely held
religious belief that marriage is the union of one man and one woman?

No.
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6. Do the answers to questions 1 through 4 change if the judge’s decision to
not conduct same-sex marriages is based upon a personal belief rather than
a sincerely held religious belief?

No.

7. May a judge choose to conduct marriage ceremonies only for friends and
relativea?

A qualified yes.
Discussion

Same-sex marriages are now legal in Arizona. See Majors v. Horne, 14
F.Supp.3d 1313 (D. Ariz. 2014). Although still the subject of debate and continuing
litigation, same-sex couples have been marrying in Arizona since October 2014, The
JEAC received a multi-question inquiry regarding the obligation of judicial officers
to perform same-sex marriages. At the core of the JEAC’s response below is the
principle that a judge who chooses to perform marriages may not discriminate
between marriages based on the judge’s opposition to the concept of same-sex
marriage.

Rule 2.3(B) of the Arizona Code of Judicial Conduct provides that a judge shall
not, “in the performance of judicial duties,” manifest bias or prejudice based upon
sexual orientation. Although the performance of a marriage by a judge is a
“discretionary function” rather than a mandatory function under Rule 3.16 of the
Code, it is based on statutory authority granted by the legislature. Because of this
specific grant of authority, the JEAC concludes that the performance of a marriage
by a judicial officer is performance of a “judicial duty” as contemplated by the Code.

Because performing a marriage is a discretionary function, a judge may,
consistent with the Code, decline to perform any marriages whatsoever. Cf. Rule
3.6(C)(recognizing a judge’s right to exercise freedom of religion). But because
performing a marriage is a judicial duty within the scope of Rule 2.3(B), a judge
cannot refuse to perform same-sex marriages if the judge is willing to perform
opposite-sex marriages. This principle resolves questions 1 through 6 above. It makes
no difference whether the judge refers same-sex couples to another judicial officer
(question 2), where the judge performs the marriages (questions 3 and 4), or on what
principle the judge has declined to perform a same-sex marriage (questions 5 and 6).
If a judge chooses to perform marriages, refusing to perform a same-sex marriage
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based on the participants’ sexual orientation manifests bias or prejudice and violates
Rule 2.3(B).

Refusing to perform same-sex marriages, while agreeing to perform opposite-
sex marriages, also violates Rule 2.2 of the Code which provides that “[a] judge shall
uphold and apply the law, and shall perform all duties of judicial office fairly and
impartially,”

The issue raised in question 7 is more nuanced. The JEAC concludes that a
judge may choose for various reasons not to conduct any marriages at all because
performing marriages is a discretionary, not mandatory, function, A judge may also
choose to conduct marriages only for friends and relatives to the exclusion of all
others. Such a choice would not run afoul of Rule 2.3(B) because it is not based on
sexual orientation. Of course, a judge who performs marriages only for friends and
relatives would violate Rule 2.3(B) if the judge refuses to perform marriages for same-
sex friends and relatives.

The JEAC recognizes the potential misuse of any accepted limitation on the
categories of marriages a judicial officer is willing to perform. For example, broadly
defining “friends” as all members of a social club or a church would seem to create a
pathway for a judicial officer to perform marriages yet still decline to perform same-
sex marriages. This practice likely would undermine a judge’s ability to assert a non-
discriminatory intent and the protection of this opinion in defense of a misconduct
charge.

However, the JEAC does not believe that this potential misuse of a narrow
category of marriages that a judge may perform justifies an all or nothing approach,
where a judge either must accept every request, or perform no marriages at all.
Instead, the JEAC believes that the question of whether a judge truly has a non-
discriminatory reason for declining to perform a same-sex marriage must be
determined on a case-by-case basis.
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Nebraska Judicial Ethics Committee Opinion 15-1

Question Presented--
May a judge or clerk magistrate: refuse to perform marriages for same-sex
couples; refuse to perform marriages for same-sex couples if the couple can be
referred to another judge willing to perform the ceremony; refuse to perform
same-sex matriages if based on a personal or sincerely held religious belief that
martiage is between one man and one woman; refuse to conduct all marria ges; or
limit performing marriage ceremonies to only close friends and relatives?

Conclusion
With limited exceptions, the Nebraska Revised Code of Judicial Conduct does not permit
a judge or clerk magistrate to refuse to perform same-sex marriages.

Statement of Facts

On June 26, 2015, the U.S. Supreme Court ruled that the 14th Amendment requires a
state to license a marriage between two people of the same sex. See Obergefell v. Hodges, Nos.
14-55b, 14-562, 14-571, 14-574, 2015 WL 2473451 (U.S. June 26, 2015). The U.S. Supreme
Coutt held that state laws restricting same-sex marriage are “invalid to the extent they exclude
same-sex couples from civil marriage on the same terms and conditions as opposite-sex
couples.” 1d, at *4. The Administrative Office of the Courts has sought an advisoty opinion with
regard to a number of anticipated questions, as set forth above, now that Nebraska’s prohibition
on same-sex matriage has been invalidated by the high cout.

Applicable Code Sections

Neb. Rev. Code of Judicial Conduct, Canon 1 and §§ 5-301.0, 5-301.1, 5-301.2
Neb. Rev, Code of Judicial Conduct, Canon 2 and §§ 5-302.0, 5-302.2, 5-302.3
Neb. Rev. Code of Judicial Conduct, Canon 3 and §§ 5-303.01, 5-303.16

References in Addition to Nebraska Revised Code of Judicial Conduct
Neb. Rev. Stat. § 42-108 (Reissue 2008).

Discussion

Although the performance of marriage ceremonies is not a mandatory function for a
judge or clerk magistrate, the Legislature has limited the authority to conduct such ceremonies to
clergy, judges, retired judges, clerk magistrates, and retired clerk magistrates. See Neb. Rev.
Stat. § 42-108 (Reissue 2008); Neb. Rev. Code of Judicial Conduct § 5-303.16. Because of this
narrow and specific grant of authority, the Committee concludes that the performance of a
marriage ceremony by a judge or clerk magistrate is performance of a judicial function under the
Code.

Section 5-302.3(A) and (B) requires a judge to perform the duties of judicial office
“without bias or prejudice,” and, specifically, to not manifest bias or prejudice based on sexual

Nebraska Judicial Ethics Commitiee Opinion 15-1
Available on-line at www.supremecourt.ne.gov Page 1 of 3
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orientation. If a judge is willing to perform traditional matriages, his or her refusal to perform
same-sex marriages would be a manifestation of bias or prejudice based on sexual orientation
when a valid law permits such couples to marry, even if the judge states that the reason is based
on sincerely held religious beliefs or upon a personal belief, Section 5-302.2 provides that “[a]
Jjudge shall uphold and apply the law, and shall perform all duties of judicial office fairly and
impartially.” Comment [2] acknowledges that while each Jjudge comes to the bench with a
unique background and personal philosophy, “a judge must interpret and apply the law without
regard to whether the judge approves or disapproves of the law in question.” Thus, a refusal to
perform a marriage based on the couple’s sexual orientation manifests bias or prejudice, and
violates §§ 5-302.2 and 5-302.3.

While § 5-303.16 lists the performance of a marriage ceremony as an extrajudicial
activity, Canon 3 states that “[a] judge shall conduct the judge’s personal and extrajudicial
activities to minimize the risk of conflict with the obligations of judicial office.” When engaging
in extrajudicial activities, a judge shall not “participate in activities that would appear to a
reasonable person to undermine the judge's independence, integrity, or impartiality.” § 5-
303.1(C).

Most basically, § 5-301.1 requires that “[a] judge shall comply with the law, including the
Code of Judicial Conduct.” Section 5-301.2 states that “[a] judge shall act at all times in a
manner that promotes public confidence in the independence, integrity, and impartiality of the
Judiciary, and shall avoid impropriety and the appearance of impropriety.” Comment [5] sets
forth a test for appearance of impropriety as “whether the conduct would create in reasonable
minds a perception that the judge violated this Code or engaged in other conduct that reflects
adversely on the judge's honesty, impartiality, temperament, or fitness to serve as a judge.”
Because the U.S. Supreme Court has invalidated prohibitions against same-sex marriage, the
refusal to perform such marriages while performing opposite-sex marriages would constitute a
refusal to follow the law, a violation of § 5-301.1. In addition, a refusal to perform a same-sex
marriage would question the integrity and impartiality of the Jjudiciary as well as giving the
appearance of impropriety, a violation of § 5-301.2.

In summary, the Committee concludes that when the U.S. Supreme Court’s decision in
Obergefell takes effect, a judge or clerk magistrate may not refuse to perform a same-sex
marriage notwithstanding the judge’s or clerk’s personal or sincerely held religious belief that
mairiage is between one man and one woman. A refusal to perform the ceremony but providing
a referral to another judge willing to perform a same-sex marriage similarly manifests bias or
prejudice based on a couple’s sexual orientation and is prohibited. A judge or clerk magistrate
may avoid such personal or religious conflicts by refusing to perform all marriages, because the
performance of marriage ceremonies is an extrajudicial activity and not a mandatory duty. While
a judge or clerk magistrate who chooses to only perform marriage ceremonies for close friends
and relatives is not obligated to perform ceremonies for those who are not close friends and
relatives, as such a practice is not based on a discriminatory intent, a judge or clerk magistrate
who performs marriages only for close friends or relatives may not refuse to perform same-sex
marriages for close friends or relatives.

Nebraska Judicial Ethics Committee Opinion 15-1
Available on-line af www.supremecouri.ne.goy Page 2 of 3
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Disclaimer

This opinion is advisory only and is based on the specific facts and questions submitted
by the person or organization requesting the opinion pursuant to appendix A of the Nebraska
Revised Code of Judicial Conduct. Questions concerning ethical matters for judges should be
directed to the Judicial Ethics Committee.

APPROVED AND ADOPTED BY THE COMMITTEE
ON JUNE 29, 2015

Judge John F. Irwin

Judge J Russell Derr

Judge Linda S. Caster Senff
Judge Max J. Kelch

Judge Edward D, Steenburg
Judge Vicky L. Johnson
Judge Linda S. Porter

Nebraska Judicial Ethics Committee Opirion 15-1

Available on-line at www.supremecourt.ne.goy Page 3 of 3
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OPINION 2015-1
Issued August 7, 2015

Judicial Performance of Civil Marriages
of Same-Sex Couples

SYLLABUS: A judge who exercises the authority to perform civil marriages may not
refuse to perform same-sex marriages while continuing to perform opposite-sex matriages.
A judge may not decline to perform all marriages in order to avoid marrying same-sex
couples based on his or her personal, moral, or religious beliefs.

QUESTIONS PRESENTED: The Board of Professional Conduct received inquiries from
judges and a judicial association on behalf of its members seeking guidance concerning the
obligation of a judge to perform same-sex civil marriages: 1) whether a judge who is
authorized to perform marriages may refuse to marry same-sex couples based on personal,
moral, or religious beliefs, but continue to marry opposite-sex couples; 2) whether ajudge
may decline to perform all marriages to avoid marrying same-sex couples.

APPLICABLE RULES: Jud. Cond. R. 1.1, 1.2, 2.2, 2.3, 2.4, 2,11, and Prof, Cond. R. 8.4(g).
OFINION:
Background

On June 26, 2015, the U.S. Supreme Court found the right to marry the person of
one’s choice to be a fundamental right under the Fourteenth Amendment of the United
States Constitution. The laws of several jurisdictions, including Ohio that restricted
marriage to only opposite-sex couples were declated unconstitutional, Obergefell v. Hodges,
_US.__,358.Ct.2584,192 L.Ed.2d 609 (2015). The Supreme Court specifically held that
state laws restricting same-sex marriage are “invalid to the extent they exclude same-sex
couples from civil marriage on the same terms and conditions as opposite-sex couples.” Id.
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Obergefell is considered the law of the land and applies equally across all jurisdictions, See
Marbury v. Madison, 5 U.S. 137, 180 2 I.Ed. 60 (1803).

In Ohio, municipal, county, and probate judges are specificaily authorized by statute
to perform civil marriage ceremonies. R.C. 1907.18(C), 1901.14(A)(1),2101.27, and 3101.08.
Whether judges are mandated or authorized by the Ohio Revised Code to perform civil
marriages is a legal question and beyond the scope of the advisory opinion authority
granted to the Board by the Supreme Court of Ohio. Gov. Bar R, V, Section 2(D), BPC Reg.
15(B)(1).! However, the General Assembly has granted judges the authority to perform
marriages because of the unique public office that they hold, Whena judge performs a civil
marriage ceremony, the Board concludes that the judge is performing a judicial duty and
thus is required to follow the Code of Judicial Conduct in the performance of that duty.

Judicial Oath of Office

Every judge is required to take an oath prior to each term of office in a form
prescribed by R.C. 3.23;

I, (name), do solemmly swear that I will support the
Constitution of the United States and the Constitution of Ohio,
will administer justice without respect to persons, and will
faithfully and impartially discharge and perform all of the
duties incumbent upon me as a judge according to the best of
my ability and understanding. [This I do as I shall answer
unto God.]

The oath represents the judge’s solemn and personal vow that he or she will
impartially perform all duties incumbent on the office and do so without regard to the
status or class of persons or parties who come before the court. The oath is a reflection of
the self-evident principle that the personal, moral, and religious beliefs of a judicial officer
should never factor into the performance of any judicial duty. When ajudge takes the oath
of office, “he or she yields the prerogative of executing the responsibilities of the office on
any basis other than the fair and impartial and competent application of the
law....” Mississippi Judicial Performance Com’n v. Hopkins, 590 So.2d 857, 862 (Miss, 1991).

! The Board may only issue nonbinding advisory opinions regarding the application of the Supreme Court
Rules for the Government of the Bar of Ohio, the Supreme Court Rules for the Government of the Judiciary of
Ohio, the Ohio Rules of Professional Conduct, the Code of Judicial Conduct, or the Attorney’s Oath of Office.
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A judge’s oath to support the constitutions of the United States and the State of Ohio
requires the judge to recognize and adhere to binding cout interpretations of the same. A
judge’s unilateral decision to refuse to perform same-sex matriages based on his or her own
personal, religious, or moral beliefs ignores the holding in Obergefell and thus, directly
contravenes the oath of office.

Code of Judicial Conduct
Jud. Cond. R. 1.1 — Compliance with the law

Jud. Cond. R. 1.1 requires a judge to comply with the law. A judge is always
required to comply with the law and has a higher duty than ordinary citizens to comply.
Disciplinary Counsel v. Connor, 105 Ohio St.3d 100, 2004-Ohio-6902. The definition of “law”
encompasses court rules, the Code of Judicial Conduct, the Rules of Professional Conduuct,
statutes, constitutional provisions, and decisional law. Jud. Cond. R., Terminology.
Consequently, a judge is required to comply with the U.S. Constitution and binding
decisional law interpreting its provisions, A judge’s refusal to marry same-sex couples,
while continuing to marry opposite-sex couples, is contrary to the holding in Obergefell, and
thus not in accord with the judge’s obligation to comply with the law.

Jud. Cond. R. 1.2 —Independence, integrity, and immpartiality of the judiciary

Jud. Cond. R. 1.2 requires a judge to “act at all times in a manner that promotes
public confidence in the independence, integrity, and impartiality of the judiciary. . , .”
This requirement applies to all professional and personal conduct of a judge. Jud. Cond. R.
1.2, Comment [1}. In satisfying this responsibility, a judge “must accept the restrictions
imposed by the Code” (Jud. Cond. R. 1.2, Comment [2]), including provisions that require a
judge to set aside his or her own personal, moral, and religious beliefs in the fair, impartial,
and unbiased performance of judicial duties. Public confidence in the
independence of the judiciary is undermined when a judge allows his or her beliefs
concerning the societal or religious acceptance or validity of same-sex martiage to affect the
performance of a judicial function or duty.

Jud. Cond. R. 1.2 also requires ajudge to “avoid impropriety and the appearance of
Impropriety.” Anact of impropriety occurs when a judge violates the law or provisions of
the Code of Judicial Conduct. Jud. Cond. R. 1.2, Comment [5]. A judge who publicly states
or implies a personal objection to performing same-sex matriages and reacts by ceasing to
perform all marriages acts contrary to the mandate to avoid impropriety and the
appearance of impropriety. See, e.g., It re Tabor, Case No. 7251-F-158, Wash, St. Comm. on
Jud. Cond. (October 4, 2013) (judge was publicly admonished for creating an appearance of
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impropriety by stating opposition to same-sex marriages and subsequently refusing to
perform all marriages undera discretionary state statute.) A determination by ajudge that
he or she will marry only opposite-sex couples undermines the holding in Obergefell and
runs counter to the requirement of Jud. Cond. R. 1.2 to avoid impropriety and the
appearance of impropriety.

Jud. Cond. R. 2.2—Impartiality and fairness

A judge is required to “perform all duties of judicial office fairly and impartially”
and “apply the law without regard to whether the judge approves or disapproves of the
law in question.” Jud. Cond., R. 2.2, Comment [2]. In Cleveland Bar Ass'n. v. Cleary, 93 Ohio
St.3d 193, 2001-Ohio-1326, a judge was suspended for six months after she denied a
pregnant defendant’s post-conviction motion for probation and continued her prison
sentence in order to prevent the defendant from having an abortion, The Supreme Court
reasoned that the judge had revealed bias toward the defendant based on conduct she
thought was morally inappropriate. The Court found that the judge improperly used the
sentencing proceeding to enforce her personal beliefs against abortion in violation of
former Canon 3(B)(5). The provisions of the former rule are now found in Jud. Cond. R. 2.2
and 2.3.

“A judge is free to hold his or her own personal beliefs, so long as those attitudes,
prejudices, or beliefs are not translated into action or inaction that results in a violation of
the Code of Judicial Conduct or of law.” Cleary at 201 citing It ve Inquiry Concerning a Judge,
357 So.2d 172, 177-178 (Fla.1978). A judge who displays disapproval of statutory or
decisional law by refusing to enforce or follow the law because of personal, moral, and
religious beliefs demonstrates a lack of the fairness and impartiality required by Jud. Cond.
R. 2.2 and the judge’s oath of office.

Jud. Cond. R. 2.3 —Manifesting bins and prejudice

Jud. Cond. R. 2.3(A) requires a judge to “perform the duties of judicial office,
including administrative duties, without bias or prejudice.” A judge should avoid all
conduct that “may reasonably be perceived as prejudiced or biased.” Jud, Cond. R. 2.3,
Comment [2]. Jud. Cond. R. 2.3(B) prohibits a judge from exhibiting bias or prejudice
based upon anumber of enumerated traits or characteristics, including sexual orientfation,
If a judge manifests bias or prejudice in any proceeding, he or she may bring disrepute to
their office and to the judiciary as a whole. Jud. Cond. R. 2.3, Comment [1].

These provisions bear directly on a judge’s decision to perform same-sex marriages.
A judge who is willing to perform marriages of only opposite-sex couples because of his or
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her personal, moral, or religious beliefs, may be viewed as possessing a bias or prejudice
against a specific class or group of people based on sexual orientation, Exhibiting bias or
prejudice in the performance of judicial duties is antithetical to a core tenet of judicial office
and erodes the public’s confidence in the independence, integrity, and impartiality of the
judiciary. In addition, a judge’s conduct may run afoul of Prof. Cond. R. 8.4(g), which
prohibits any lawyer from engaging in discrimination prohibited by law.

In State v. Arnett, 88 Ohio St,3d 208, 2000-Ohio-302, the Supreme Court considered a
case in which the trial judge quoted from the Bible during the sentencing of a defendant.
The Court ultimately concluded that the biblical quote and other references did not form
the basis for the sentence and thus did not result in reversible error. However, the Court
issued a cautionary reminder that similar comments made by judges could represent a
manifestation of bias and prejudice contrary to the mandates of the Code of Judicial
Conduct.

Jud. Cond. R. 2.4—External influences on judicial conduct

Jud. Cond. R. 2.4(A) and (B) require a judge to avoid being swayed “by public
clamor or fear of criticism” in the performance of his or her judicial duties and to avoid
permitting outside interests and relationships to influence the judge’s conduct or judgment.
This mandate reflects another tenet essential to an independent judiciary —that a judge is
obligated to follow and apply the law without regard to whether the law is “popular or
unpopular with the public, the media, government officials, or the judge’s friends or
family.” Jud. Cond. R. 2.4, Comment [1]. A judge who permits these external factors to
influence his or her execution of a judicial function erodes public confidence in the

judiciary. Id.
Impact on other functions or duties of judicial office

A judge’s decision to decline to perform some or all matriage ceremonies, when
grounded on the judge’s personal beliefs, may reflect adversely on perceptions regarding
the judge’s performance of other judicial duties. A judge is required to “disqualify himself
or herself in any proceeding in which the judge’s impartiality might reasonably be
questioned” and specifically where the judge has a personal bias or prejudice concerning a
party. Jud. Cond. R. 2.11(A) and (A)(1). A judge may reasonably be perceived as having a
personal bias or prejudice based on sexual orientation if he or she elects to perform
opposite-sex marriages, but declines to perform same-sex marriages. Even if a judge
decides not to perform any marriages, but does so only after Obergefell, the judge may face
the prospect of disqualification in matters where the sexual orientation of the parties is at
issue,

239




Op. 2015-1 6

For example, if a judge who has declined to perform same-sex marriages is later
assigned to hear a misdemeanor domestic violence charge involving a same-sex couple, the
judge’s ability to follow the law and impartially apply the domestic violence laws could
reasonably be questioned. This same result obtains if a judge has maintained a position
that he or she will perform only opposite-sex marriages. Under either scenario, if the
judge’s refusal to marry same-sex couples equates to the judge possessing or appearing to
possess a personal bias or prejudice toward persons based on sexual orientation, he or she
is required under Jud. Cond. R, 2.11 to disqualify himself or herself from the proceeding,
As such, a judge’s decision to decline to perform some or all martiage ceremonies, when
grounded on the judge’s personal beliefs, may reflect adversely on perceptions regarding
the judge’s performance of other judicial functions and duties.

A judge should further be mindful of the requirement under Jud. Cond. R. 2.3(A) to
perform administrative duties without bias or prejudice despite the judge’s personal,
moral, and religious beliefs. A judge may not allow sexual orientation to affect
employment decisions (Jud. Cond. R. 2.13) or the judge’s treatment of court personnel,
court officials, attorneys, and jurors, despite the judge’s personal beliefs about sexual
orientation. Jud. Cond. R. 2.3(B). Likewise, a judge must never permit court staff or court
officials under his or her direction or control to engage in discriminatory conduct based on
sexual orientation or act in a manner inconsistent with the judge’s obligations under the
Code. Jud. Cond. R. 2.3(B). A judge must be aware of the impact that his or her own
conduct or perceptions concerning same-sex couples may have on the manner in which
court employees conduct their job responsibilities.

Finally, a judge should be cognizant of the impact a decision to decline to perform
all civilmarriage ceremonies has on the public’s perception of the judiciary. Regardless of
whether the statutes authorizing the performance of civil marriages are deemed mandatory
or permissive, the statutes reflect the legislative intent to grant citizens the opportunity to
obtain a civil marriage from designated public officials. When all judges in a jurisdiction
decline to perform civil marriages, regardless of the reason for their decisions, the public’s
access to a fundamental right may be foreclosed or significantly limited. These decisions
may reflect adversely on the judiciary as a whole.

The principles set forth in this advisory opinion are not novel. Rather, they are a
restatement of core tenets that have long governed judicial conduct and continue to guide
the proper and ethical performance of a judge’s constitutional and statutory obligations.
Ethics authorities in other jurisdictions that have analyzed the same questions presented to
this Board have reached similar conclusions: Neb. Adv. Op. 2015-1 (June 29, 2015} (the
refusal to marry a same-sex couple based upon sexual orfentation manifests bias and
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prejudice and is prohibited under the Code of Judicial Conduct); Az, Adv. Op. 2015-1
(March 9, 2015) (the performance of a marriage is a discretionary duty for Arizona judges,
but a judge may not decline to perform a same-sex marriage, while continuing to perform
opposite-sex marriages without violating Rules 2.2 and 2.3(B) of the Code of Judicial
Conduct); La.Comm, on Jud. Bthics (July 14, 2015) (judge may not refuse to conduct same-
sex marriages while continuing to perform opposite-sex marriages and a judge may not
recuse him/herself from matters ancillary to same-sex marriages based on sincerely held
beliefs); Pa.Jud.Comm., Newsletter (Summer, 2014) (ajudge may not actina discriminatory,
biased, and prejudiced manner toward a same-sex couple regarding the performance of a
martiage. If a judge decides not to perform any marriages, a change from past conduct
may be interpreted as bias and prejudice against a specific class.)

CONCLUSION: A judge who performs civil marriages may not refuse to perform same-
sex marriages while continuing to perform Opposite-sex martiages, based upon his or her
personal, moral, and religious beliefs, acts contrary to the judicial oath of office and Jud.
Cond. R.1.1,1.2,2.2,2.3,24, 2.11, and Prof. Cond. R, 8.4(g).

A judge who takes the position that he or she will discontinue performing all
marriages, in order to avoid marrying same-sex couples based on his or her personal,
moral, or religious beliefs, may be interpreted as manifesting an improper bias or prejudice
toward a particular class. The judge’s decision also may raise reasonable questions about
his or her impartiality in legal proceedings where sexual orientation is at issue and
consequently would require disqualification under Jud. Cond. R. 2.11. 2

Advisory Opinions of the Board of Professional Conduct are informal, nonbinding
opinions in response to prospective or hypothetical questions regarding the application
of the Supreme Court Rules for the Government of the Bar of Ohio, the Supreme Court
Rules forthe Government of the Judiciary, the Ohio Rules of Professional Conduct, the
Ohio Code of Judicial Conduct, and the Attorney’s Oath of Office,

2 The Board declines to address questions concerning the recommended case management procedures or
requirements for the assignment or rotation of judges conducting marriages at a court. See fn. 1, supra.

241




Supreme Court of Wisconsin
Judicial Conduct Advisory Committee
Date Issued: August 18, 2015

Opinion No, 15-1

ISSUES

[ May a judicial officer, because of his or her own religious or personal
beliefs, decline to be the “officiating person” at the matriage of two
persons of the same sex? ;

ANSWER

No.

' Ifajudicial officer cannot decline because of his or her own religious or
personal beliefs to be the “officiating person” at the marriage of two persons
of the same sex, may he or she decline to perform marriages at all,
regardless of whether the parties secking to be married are of the same or
opposite gender?

ANSWER
Yes.
FACTS

The U.S. Supreme Court on June 26, 2015, ruled that the 14" Amendment
:quires a state to license a mairiage between two people of the same sex. See
bergefell v. Hodges, Nos. 14-55b, 14-562, 14-571, 14-574, 2015 WL 2473451
J.S. June 26, 2015). The U.S. Supreme Court held that state laws restricting
me-sex marriage are “invalid to the extent they exclude same-sex couples from
vil marriage on the same terms and conditions as opposite-sex couples.” Id. at *4

Wis. Stats, Section 765 .16(1m) in part provides as follows:
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Marriage contract, how made; officiating person. (Lm) Marriage
may be validly solemnized and contracted in this state on ly after a marriage
license has been issued therefor, and only by the mutual declarations of the 2
parties to be joined in marriage that they take each other as husband and
wife, made before an authorized officiating person and in the presence of at
least 2 competent adult witnesses other than the officiating person. The
following are authorized to be officiating persons:

(d) Any judge of a coutt of record or a reserve judge appointed under
8. 753.075.

(e) Any circuit court commissioner appointed under SCR 75.02 (1) or
supplemental court commissioner appointed under s. 757.675 (1).

(f) Any municipal judge.

For putposes of this opinion, a “judicial officer” includes any judge of a court of
record, a reserve judge, any circuit court commissioner, any supplemental court
commissioner or any municipal judge defined in WSS 765.16 (1m).

DISCUSSION

The Committee concludes that both issues presented are governed by the
provisions of several Wisconsin Supreme Court Rules. SCR 60.04(1)(e) provides
as follows:

A judge shall perform the duties of judicial office impartially and
diligently.

The judicial duties of a judge take precedence over all the judge’s
other activities. The judge’s judicial duties include all the duties of the
Jjudge’s office prescribed by law.

(1) Inthe performance of the duties under this section, the
following apply to adjudicative responsibilities:

(e) A judge shall perform judicial duties without bias or
prejudice. A judge may not, in the performance of judicial duties, by
words or conduct, manifest bias or prejudice, including bias or
prejudice based upon race, gender, religion, national otigin, disability,
age, sexual orientation or socioeconomic status, and may not
knowingly permit staff, court officials and othe subject to the judge’s
direction and control to do so.

SCR 60.03(1) provides as follows:
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SCR 60.03 A judge shall avoid impropriety and the appearance of
impropriety in all of the judge’s activities.

(1) A judge shall respect and comply with the law and shall act at
all times in a manner that promotes public confidence in the integrity and
impartiality of the judiciary.

Finally, SCR 60.05(1) provides as follows:

A judge shall so conduct the judge’s extra-judicial activities as to
minimize the risk of conflict with indicial obligations,
(1) Extra-judicial Activities in General. A judge shall conduct all
of the judge’s extra-judicial activities so that they do none of the following:
(a)  Cast reasonable doubt on the judge’s capacity to act
impartially as judge.
(b)  Demean the judicial office.
(¢)  Interfere with the proper performance of judicial duties.

As WSS 765.16(1m) provides, judicial officers in Wisconsin may act as
authorized officiating persons for mairiages in this state. This authority is granted
by the Wisconsin legislature and judicial officers who do so are performing a
judicial duty or function. Under the statute, the performance of marriages is a
discretionary function rather than a mandatory function of judicial officers by
virtue of the legislature’s use of the word “may”.

SRC 60.04(1)(e) provides that judges must perform their judicial duties
fairly and impartially. Judges shall perform those duties without bias or prejudice
based on a number of listed bases, one specifically including sexual orientation.
Judges must be alert to avoid behavior that can be perceived as prejudicial. The
Committee concludes that a judicial officer’s refusal to perform same-sex
marriages based on a couple’s sexual orientation would manifest bias or prejudice
under SCR 60.04(1)(e).

Prior to taking office judicial officers in Wisconsin take an oath. Under that
oath, those officers solemnly swear that they will support the constitution of the
United States and the constitution of the state of Wisconsin. See WSS 757.02(1).
In Obergefell, the U.S. Supreme Court has ruled that the 14™ Amendment to the
U.S. Constitution requires states to license same-sex marriages. That is now the
law of the land which judicial officers in Wisconsin under their oath have sworn to
supportt.
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Under SCR 60.03(1), judges must avoid impropriety and the appearance of
impropriety in all their activities. Included under that rule is an obligation to
respect and comply with the law. Under that rule, the test for the appearance of
impropriety is whether the conduct of the judge would create in reasonable minds
the perception that the judge’s ability to carry out judicial responsibilities with
integrity, impartiality and competence is impaired.

In Obergefell, the U.S. Supreme Court has invalidated prohibitions against
same-sex matriage. The Committee concludes that a refusal by a judicial officer to
perform same-sex marriages for any reason, including religious or personal beliefs,
while being willing to perform opposite-sex marriages would constitute a refusal to
follow the law and would draw into question the integrity and impartiality of the
judiciary under SCR 60.03(1).

If it were perceived that a judicial officer’s officiating at martiages is not a
judicial duty but is an extra-judicial activity, SCR 60.05(1) would apply. That rule
provides that a judge shall conduct all of his or her extra-judicial activities so as to
not cast reasonable doubt on their capacity to be impartial or interfere with the
proper performance of their judicial duties. Expressions of bias or prejudice by a
Jjudge even outside of their judicial activities may cast reasonable doubt on their
capacity to act impartially as a judge. The Committee concludes that if officiating
at marriages is considered an extra-judicial activity, a refusal to perform same-sex
marriages based on a couple’s sexual orientation would manifest bias or prejudice
and would cast reasonable doubt on a judge’s capacity to act impartially and
properly perform his or her judicial duties under SCR 60.05(1).

The Committee further concludes that judicial officers in Wisconsin may
decline to officiate at marriages, regardless of whether the parties are same-sex or
opposite-sex couples. As has already been summarized in this opinion, WSS
765.16(1m) provides that judicial officers may officiate at marriages in this state,
but it does not mandate that they do so. As such, the performance of martiage
ceremonies by judicial officers is a discretionary versus mandatory duty of those
officets.

CONCLUSION

The Committee concludes that judicial officers in Wisconsin based upon
their religious or personal beliefs may not decline to officiate at marriages in this
state for same-sex couples if they chose to officiate at marriages of opposite-sex
couples, The Committee further concludes that Judicial officers in Wisconsin may

4
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decline to act as an officiant at marriages generally because it is a discretionary and
not a mandatory duty under WSS 765.1 6(1m).

APPLICABILITY

This opinion is advisory only. It is based on the specific facts and questions
submitted by the petitioner to the Judicial Conduct Advisory Committee and is
limited to the questions arising under the Supreme Court Rules, Chapter 60, Code
of Judicial Conduct. This opinion is not binding on the Wisconsin Judicial
Commission or the Supreme Coutrt in the exercise of their judicial disciplinary
responsibilities. This opinion does not purport to address provisions of the Code of
Ethics for Public Officials and Employees, subchapter ITI of Ch. 19 of the statutes.

I hereby certify that this is Formal Opinion No. 15-1 issued by the Judicial
Conduct Advisory Committee for the State of Wisconsin this 18th day of August,
2015.

The Honorable D. Todd Ehlers
Chair

246




,ﬁuprvnw ot

STATE OF LOUISIANA
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TOUNDAL ACMIINIIAY (1 VID 0 tONE (LOA) 310 2010
SANDHA A, ViHINOVIGH July 14,2015 FAX: (504) 310-2807

Personal and Confidentinl

Re:  Opivion of the Louisiana Supreme Court Conmittee on Judicial Ethies
Dear

Please be advised that on its own motion, the Louisiana Supreme Court Commitiee on
Judicial Ethics has carclully considered the following issucs and a majority of the Committee
linds:

Is it cthically permissible for a judge of a court of record to refuse to conduct
same-sex marriages while continuing to perform opposite-sex marriages?

No. Although performance of marriage ceremonics is not a mandatory judicial function, refusing
to perform same-sex marriages while continuing to perform opposite-sex marriages shows bias
or prejudice, in violation of Canon 3A(4). Additionally, such refusal could be seen as a violation
of Canon I's mandate to uphold the integrity and independence ol (he Judiciary, as well as
Canon 2’s imperative that Jjudges respect and comply with the law and act in a manner that
promotes public confidence in the integrity and impartiality of the Judiciary, Judges should be
mindful of the fact that if they once performed marriages and now choose not to, they could then
receive motions to recuse from gay or lesbian individuals who perceive such refusal as indicative
of animus.

ISSUE 2

Is it ethically permissible for a justice of the peace to refuse to conduct same-sex
marriages while continuing to perform opposite-sex marriages?

No. Although performance of matriage ceremonies is not a mandatory judicial function, refusing
to perform same-sex marriages while continuing to perform opposite-sex marriages shows bias
or prejudice, in violation of Canon 3A(4). Additionally, such refusal could be seen as a violation
of Canon 1’s mandate to uphold the integrity and independence of the judiciary, as well as
Canon 2’s imperative that justices of the peace respect and comply with the law and act in a
manner that promotes public confidence in the integrity and impartiality of the Judiciary. Justices
of the peace should be mindful of the fact that if they once performed mariages and now choose
not to, they could then receive motions to recuse from gay or lesbian individuals who perceive
such refusal as indicative of animus.
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ISSUEK 3

Iy it ethically pernrissible Tor o judge, as defined in the Code of Judicinl Conduet,
to 1ceuse him/hersell” from matters ancillnry (0 snnig-gox murvinge, inclucding but
not limited (o child custody or adoption matiers, based on a sincerely held beliefl
that marringe is the union of one nan wid one woman?

No. ndges must perform judicial Tanctions without bing or prejudice, A indge’s innbility
to adjudicnte o child custody or adoption cose based on (he involveiment of snme-sex spouses is
indicative of bins or prejudice against o cluss of individunls, Relusal to siton matters involving
SUME-SEX Spouses is u direet violation of the Code ol Judiciul Comnduet nnd conltd open a judpe to
o recommendation ol sanction or removal by the Judiciry Commission,

Sincercly,

,)u» Rt ‘/\ \T)A;ﬁ\ 1t L.Ak

Sandra A, Vujnovich, J.D.
Secretary and Member
Supreme Court Commitiee on Judicial Lthics

SAV/bkb

ce: Chair and Members, Supreme Court Committee on Judicial lithics
Associate Justices of the Supreme Court of' Louisiana
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT AND E"E{ICS
STATE OF WYOMING e
]
An inquiry concerning ) :é .
) 38 %
The Honorable Ruth Neely )  No.2014-27 A & ’é’ 2
) ) E ol i
Municipal Court Judge and ) E 0 -5 Ef‘;
Circuit Court Magistrate ) O 4 =
Ninth Judicial District ) z <O
Pinedale, Sublette County ) 9
7
Q
AND

THE HONORABLE RUTH NEELY’S NOTICE OF MOTION
MOTION FOR SUMMARY JUDGMENT

PLEASE TAKE NOTICE that on December 4, 2015, at 8:30 a.m. in the large
courtroom, second floor, at 200 North Center Street, Casper, Wyoming, Respondent the
Honorable Ruth Neely will and hereby does respectfully move the Adjudicatory Panel, pursuant
to Wyoming Rule of Civil Procedure 56, as incorporated by Rule 9(a) of the Rules Governing

the Commission on Judicial Conduct and Ethics, for summary judgment in her favor and against

the Commission on Judicial Conduct and Ethics.

This Motion is made on the grounds that there is no genuine issue as to any material fact,
that Judge Neely is entitled to judgment as a matter of law, and that these proceedings and the

Commussion’s proposed application of the Wyoming Code of Judicial Conduct violates Judge

Neely’s nights under the Wyoming and United States Constitutions.

This Motion is based on this Notice of Motion and Motion and all the supporting papers
filed herewith, which include the Memorandum of Law in Support of the Honorable Ruth
Neely’s Motion for Summary Judgment, Statement of Undisputed Material Facts in Support of

the Honorable Ruth Neely’s Motion for Summary Judgment, Affidavit of Kenneth J. Connelly
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(and all exhibits thereto), Affidavit of Ruth Neely (and all exhibits thereto), Affidavit of Bob
Jones, Affidavit of Miriam Carlson, Affidavit of Ralph E. Wood, Affidavit of Sue Eversull,
Affidavit of Sharon Stevens, Affidavit of Kathryn Anderson, Affidavit of Reverend Kevin Rose,
Affidavit of Stephen Crane, and prop(;sed order. This Motion is also based on the pleadings and
papers on file in this action, and on such other and further evidence as may be presented prior to,

and at, the hearing on this Motion.

Dated: October 30, 2015 =L .
../.'1/4\ % {/ 7

Kenneth J. Connelly*

James A. Campbell*

Kenneth J. Connelly*

Douglas G. Wardlow*

Alliance Defending Freedom

15100 N. 90th Street

Scottsdale, AZ 85260
jeampbell@ADFlegal.org
kconnelly@ADFlegal.org
dwardlow@ADFlegal.org

(430) 444-0020 Fax: (480) 444-0028

Herbert K. Doby

WESB#5-2252

P.O. Box 130

Torrington, WY 82240
dobylaw@embargmail.com

(307) 532-2700 Fax: (307) 532-2706

Attorneys for Respondent
*Out-of-State Certification Obtained
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