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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

EASTERN DIVISION
BUSINESS LEADERS IN CHRIST,
Case No.: 3:17-cv-00080-SMR-SBJ
Plaintiff,
V. DEFENDANTS’ RESISTANCE TO
PLAINTIFF’S MOTION FOR
THE UNIVERSITY OF IOWA, et al., SUMMARY JUDGMENT
Defendants.

COME NOW the Defendants, pursuant to Fed. R. Civ. P. 56 and Local Rule 7(e), and resist
Plaintiff’s Motion for Summary Judgment, and state to the court as follows:

1. A court should only grant a motion for summary judgment if “the movant shows that
there is no genuine dispute as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a); Celotex v. Caltrett, 477 U.S. 317, 321 (1986).

2. A dispute is “genuine” where the evidence presented could cause a reasonable jury to
return a verdict for either party. Othman v. City of Country Club Hills, 671 F.3d 672, 675 (8th Cir. 2012).
A fact is “material” if its resolution affects the outcome of the case. Id.

3. Here, Plaintiff has not demonstrated that “there is no genuine dispute as to any material
fact” in this case. See Fed. R. Civ. P. 56(a); Celotex v. Caltrett, 477 U.S. 317, 321 (1986). To the
contrary, Plaintiff’s briefing and voluminous Statement of Facts highlights the many material facts at

issue in each of its claims.
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WHEREFORE, Defendants respectfully request that the Court deny Plaintiff’s Motion for

Summary Judgment in its entirety.

Original filed electronically.

Copy electronically served on all parties of record:

THOMAS J. MILLER
Attorney General of lowa

[s/IGEORGE A. CARROLL

George A. Carroll

Assistant Attorney General

Hoover Building, Second Floor

1305 East Walnut Street

Des Moines, Iowa 50319

PHONE: (515) 281-8583

FAX: (515) 281-7219

E-MAIL: George.carroll@ag.iowa.gov
ATTORNEYS FOR DEFENDANTS

PROOF OF SERVICE
The undersigned certifies that the foregoing instrument was served upon
each of the persons identified as receiving a copy by delivery in the
following manner on November 5, 2018:

O] U.S. Mail ] PAX
[ Hand Delivery [ Overnight Courier
[ Federal Express [ Other

X] ECF System Participant (Electronic Service)

Signature: /s/Betty Christensen
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
EASTERN DIVISION

BUSINESS LEADERS IN CHRIST, an,
unincorporated association,

V8.

THE UNIVERSITY OF IOWA; LYN

CASE NO. 3:17-CV-00080

Plaintiff,

DEFENDANTS’, LYN REDINGTON,

REDINGTON, in her official capacity as THOMAS R. BAKER, AND

Dean of Students and in her individual WILLIAM R. NELSON, SUPPLEMENTAL
capacity; THOMAS R. BAKER, in his APPENDIX IN SUPPORT OF
official capacity as Assistant Dean of MOTION FOR PARTIAL
Students and in his individual capacity; and SUMMARY JUDGMENT

WILLIAM R. NELSON, in his official
capacity as Executive Director, Iowa
Memorial Union, and in his individual

PURSUANT TO FED. R. CIV. P. 56(a)

St S’ v Smaa o Nt N N Nmt “nt Nt Svmmt S vt Sumtl! Sumtt “um vumt St “oue® e

capacity,
Defendants.

Document Page(s)
Tebe20 = Deposition BB ...swmsmsmmmmmmsass s sosssasssssssinssssssammommesomammnisssesmwessovis 167
Tab 30 — Deposition Exhibit 72 ... 168
Tab 31 — Deposition Exhibit 81 ..., 177
Tab32 —Deposition ExTIDICES s i s sy s 189
Tab 33 —Deposition Exhibit84-...ummmmmmrnnnmommmnimmssrpr s 195
Tab3d —Deposition EXRDITBY.ouwmamvmmnmummvammmsrsr s ismsmssmmasssmssssssssmammms 197
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THOMAS J. MILLER
Attorney General of Jowa

/sS/IGEORGE A. CARROLL

George A. Carroll

Assistant Attorney General

Hoover Building, Second Floor

1305 East Walnut Street

Des Moines, Jowa 50319

PHONE: (515)281-8583

FAX: (515) 281-7219 ‘

E-MAIL: George.carroll@ag.iowa.gov

ATTORNEYS FOR DEFENDANTS
Original filed electronically. Copy electronically served on all parties of record,

PROOF OF SERVICE
The undersigned certifies that the foregoing instrument was served upon
each of the persons identified as receiving a copy by delivery in the
following manner on November 5, 2018:

O U.s. Mail O FAX

O Hand Delivery [ Overnight Courier
] Federal Express O Other
B ECF System Participant (Electronic Service)
Signature: [5/B rig
2
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L
ﬁ OFFICE OF
UI\F][EERSHY GENERAL COUNSEL
OF [OWA

313-335-3696 Fax 319-335-2830

22 June 2009

M. Gasey Mattox, Esq.

Attorney at Law

Center for Law & Religlous Freedom
8001 Braddock Rd, Ste 300
Springfield, VA 22151

Re:  Christian Legal Society
Dear Mr. Mattox:

This lefter responds to the concerns you raised In your June 3, 2009, letter,
regarding the amendment of the By Laws of the Graduate and Professional Allocations
Committee (GPAC) of the University of lowa. You noted two provisions in particular: By
Laws V(C)(3) and V(D)(8);, and you requested that the University bring these By Laws
into compliance with its constitutional obligations. Thank you for bringing these
concerns to our attention,

We have reviewed the relevant provisions of GPAC's amendments to its By Laws
and concluded that By Laws V(C){3) and V(D)}{8) should be removed. The Vice
President for Student Services has taken action to remove these provisions. Funding
requests submitted by religious student organizatlons are scheduled to be reviewed by
GPAC in September. At that time, all religious student organizations will be parmitted to
apply for GPAC funds, and GPAC funds will be allocated in compliance with
constitutional standards

Yau requested institutional changes to avoid this situation In the future, We
decline to provide an exemptlon from religious discrimination rules for religlous student
groups, as you have proposed. We have implemented training on these issues,
however, for members of GPAC and the Student Assembly Budgeting & Allocating
Committee (SABAC).

Again, we appraciate your bringing these Issues to our attention. PIeaée feel free
to call or write regarding any remaining concerns you might have.

Sincerely, gﬁ

C; Tom Rocklin
m Baker

BLinC-Def MSJ Supplemental Appendix 0001 6(0 {u\\
4 1

JA 2337



Case 3:17-cv-00080-SMR-SBJ Document 82-3 Filed 11/05/18 Page 4 of 39

TAB 30
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im0 Print Response.
¥ . )

- ' . - R Beominonly ' recuired
¢ 247 Student Leader o

The purpose of this agplicaucn is w hele stafl yat to kaow you. There ara no right and wiang

answers, 56 you are rae ta be komast in your responses, Thark yau for taking the time to Bl it out

EXHIBIT

Profile

Name:® Man:ius vitller
email:* maféus—miller@ulowa.@du
conta¢t phone:  (515) 368-7152

What is your year in school? *

¥ Freshman

7' Sophomoare

: R I Junior
C—:'A i Senior
‘ T .Grad

' Other

Major

Business Management and Economics e T o BT e af e

Anticipated Graduation date

May 2019

N . . e -4

BLinC-Def MSJ Supplemental Appendix 000168 .
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21222017 Print Responsz . ]
C" . Where are you living In the upcoming academic schoo|'yeary -
Daum Hall (RA) o e
.......................................................... Page10f 5 'E]

BACKGROUND AND PERSONALITY

1

L]

G:ve A brief summary of your life Including your home: background and your spi ntual backgrcund

Focus'on the stary of when.and how Jesus redeemad: your llfe and reconciled you to Gy’ through i

"+ Jesus. Please be conclse—um!ttospace befow W BE g PEC R L f;, W S

e N

5 ‘
1 PR N f *

Growing up, | never had a personal rela:lonship with Gad., lwasagnosﬂc In mfddle school
and thought golng'te chiurch was awaste of tn:ne. God softened my | heart and [ accepted

Jesus as my Lord” and Savior when 1; was'a sophomore rn high schocﬂ

ok ‘ -
‘How have you seen.the powsr of the- gospel of Jesus Lransfq;fm yeurllfe dver the pasl 1 2 years?

_ List specific hlghlights And examples, . R

N ’ P iR

-Jebus has, glven me an’ Incredibiy misslonal héar’(. 1 loqe to Ue lntenUoria] Wlth bulldmg
friendships and re!allonshlps with‘those. around e, wlth the hopes ol 6né day belng at;:le
10 share the Gospel with them: | chose my room mate: this  year purposery (an athenst) 1 :
show him God\s love through;serving him and belng a llght :
-God has completely changed my what usedm besa }udgemental and prideful heart-ot
one that viants te just fqve gn'others more and miore. Belng here at lowa, | have reahzed
that | am Just as.sinful as anydng else and nd bétier than‘_anlyqule é__lgfg. : ' ’

3¥

Whar, In your cpinion, are your strengths and weaknesses?

-

Strengths: Relating to people and seeking out the lost.
Weaknesses: Pride and Selfishness

S ’ 5 ‘ ‘ - gL

BLlnC Def MSJ Supplemental Appendix 000169
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YRI07 ' ‘ Print Response

L]

c

Gt wEEEEELERRI e s EE s ALEES EAER drmen e ke e g e e m e hed GRSl R AL P L T LL T L PR TR

Ai

Please summarize your current Involvements overthe past year, 'inu:ludlng work, organizations,
campus ministries. extra-curcutar activities, etc. Da you fael like this schedule allowed vou to
steward your iime well (Matthew 25:14-30)7 S :

24:7 and Verve {2 nights a week)

Mock trial (3 nights a waak)

Business Leaders in Christ (1 time a weels) . 2

| believe | did a good job bajaneing schaol, frlends: and spending time in prayer and Bible
study. :

U SR R e UL L LR L TR et

5 -
What are your spiritus) gis? f yeu don't knew, Go'to out website and read this lik:
hitpy/mwww.spidtualgifistest. comiest/adult '

Evangellsm, Mercy, Exhortation

'Pagé‘_z,dt'S"ﬁ_,- e s —

CHARACTER

AS BELIEVERS IN JESUS CHRIST, WE ARE ALL A WORK IN PROGRESS, 24:7 STAFF WOULD LIKE
TO KNOW YOU EETTER AND SEE WHERE GOD IS AT WORK (N YOUR LIFE! REMEMBER THAT
STRUGGLING WITH SIN DOES NOT NECESSARILY DISQUALIFY YOU FROM LEADERSHIR. IN
FACT. AS YOU GROW IN MATURITY YOU WILL SEE'YOUR SIN MORE CLEARLY AND.HOLD ON TO
JESUS' RIGHTEQUSNESS MORE TIGHTLY. NEVERTHELESS, GOD DESIRES THAT AS WE'RE BEING
TRANSFORMED INTO THE IMAGE OF CHRIST OTHERS CAN SEE HIM THROUGH US. -

1* : : ;
wnial does IL look ke for you to foliow Jesus on a datly basis? Give speclfic examples (.0, prayer,

" Binle reading, relationships, journa), sic.y Where do you see room to grow?

Spenging ime in the Werd Is'a major part of my walk.with the Lord, In addition, }ove
discussing what | am reading with other believers, and challenging them o-grow more
an¢ moie. | am very Intentional about spending time. with non believers as well In order to
build the relatienships snd love on them like Jesus would.

- s 35 .
BLinC-Def MSJ Supplemental Appendix 000170
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22227 Priat Response

S
S The Bible's gefinition of saxual immeraity is rooted in the Greelk word pdrme, which Includes a
wida varlety of sins such a3 masturbation, viewing/addiction to pamegraphy, fornication {sex
outslde maniage), lust, inappropnate relalions with 1he opposite’ sax, homosexuality, et (1
Corlmihians 6:12-20) Where do you see those sins in your ife? Have you done enything lo see God

transform yous life in ithose aress?

| am gay, and contiriue to wrastle with what the Bible actually teaches on the subject of
homosexuality. Additionally, [ struggle with lust, and | need to continue to trust that God
will be enough and that ylimately | can tie complately satisfied in Him,

3¢ ,
What are your Biblical convictions shout slechol? Why? How are you dotng at living out those
convictions? '

| believe that the root problem of alcohol is 2 heart issue. | belleve that drunkardness Iis
sinful, but no worse than anything else, | do not struggle with temptations to drink,

4% i
The Bible defines idolatry as WOrshiping somelhing other than God {(Romans 124-25). ' What [s your
heart prena ie worship other than Jesus? lex, body image, approval, suceess, food, pleasure, et}

Success and approval.

5 R

Taking an honast look 21 our sin can leave us feeling guilty or depressed. How does the messsge
of the gospel comfon orencourage you? How da ycu hope in the gospel and net your
perfeimance?

It is comfarting knowing that Jesus understands the pain and struggles that we go
through. And not cnly that, but Jesus died for our sin and tekes sway the penalty that we
deserve. Nothing can separate us from Godv's fove. | can live confidently and boldly that
my Savior has made a way for me and that the work is finished. Whenever | get
discouraged, | look ta the cross to remind myself of the love of God.

weees Paga 3ol "‘& e - e e e

BLinC-Def MSJ Supplemental Appendix 000171
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Print Respanse

EXPERIENCE

AS BELIEVERS, WE HAVE ALL. HAD DIFFERENT EXPERIENCES OF WORSHIP, COMMUNITY, AND
MISSION. STAFF WANTS TO KNOW YOU AND HOW THE GOSPEL OF JE5US CHRIST IS MOVING
YOU TO WGRSHIP GOD; LIVE TRANSPARENTLY IN COMMURNITY, AND DESIRE TO MAKE
DISCIPLES, IT 1S OFTEN THROLIGH EXPERIENGE THAT GOD HELFS US GROW PERSONALLY AND
PREPARES US TO SERVE OTHERS. ;

1$

Do you have a regulsr rhyitim of confassion and repeniance In your life? What does thet tack like
and how do you worship $Hod through it?

1 usually wrap my night up with preyer. My prayer life Is definliely something that | need to
work on, One thing this yeat that God revealed to me was my prdeful hesrt towerds
parilers. | came o lowa having a false Idea that. peaple whe partied were somehow
worse than | was. But | have since repented from that, | have a hearl of compassion and
love towards them. '

= 2° .
C © When is the 281 ime you “rebuked” or “restored” someone struggling with sin? How did you lead
them in repentance and encourage them with the gaspel? (Galatlans 6:1; Proverbs 27.5-6

3 &+
Are you in a CAMPUS Group or Verve group? Who are the leaders of this group? What does your
involvement In this group lobk llke? Be specific.

| have a-friend who recently gave his life to Chiist last year wha gogs 10 lowa. The first
semester, he really strﬁuggled with parying ang getting drunk. Cver winter break, | met
with him and wanted to enceurage him to consldes how his:sctions line up with what God
wants. lalways llike to point the pe’rsor{ lo Jesus, rather than starting with the sin.

Yes, | am in Verve. Corey and Brandon are my leaders. | regularly attend, and actively
participate. We are going through the Gospet Centered Life. One awesome thing that |
learned was how Jesus had nothing [n comman with us, yet he still pursued us and still
loved us like crazy, We rebelled against him and continue to sin against him, Witk this in
mihd, ws need to have that same attitude with others In ur life. We have fo continue (o
love others even when they don\t love us.

59
BLInC-Def MSJ Supplemental Appendix 000172
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22372017 ‘Print Response

BammAEL  Eotmr o 4 cimpdmammmeiebmeemre b Ao d i AR TrEL e n v SvE L.y Al ba s s e ey

1

4=
C-w 24:7 values hohstlc tafl of fife) dlsclple'shlp HOW hdve you beeri ‘dlsdpled“? What did tHat émaﬂ’
Havie you had any expeérence trying e make diselplas? Ifso. w_h__al did it lpolg: llke‘?
| meet with Corey. every week (or at least try 16). Every weaek we woulg.vary what we.
talked about. Sometimes Wwe would.read a. passage and discuss It, and ol.her triies we
would just talk about Iife and speak truth Into each othef\'s lives. Thls summer l-am
excited ta-learn how'to better disciple others. I-will be an. intern, al the; Johnston

Evangeiical Free Ghurch and a Iot ofjob wlli entall "nee‘tlng wuh students one'enone’, . . ' oy

5 td
If oy are a believer In Jésus, Ged-calls you “an ambass;:oor fqr{;hnsf' (2 Cotinthians &: 20] What
does it look like for you 1o live fife' as Chilst's smbassador? Give; pracucal examples..

Belrg an ambassador fqr Christ is'means slways belng prepdred td share, Jagus with
them, |t siso means constantly helng ] representatlve of Jesus'through youi acﬂeqs Ong-
- - practical lhlng Idois | almast always agreg’ ifa heip my frlends study Whenwe study, EE Y
o “makelta priorlty to-show them | .care about them a§ & person;’ and so | moke an efforito. -
B ' skthém about how they are dolng Addmonaily If the- opportun;ty arfées; IMry 16,68k them
C about wha’_t thelr beliefs.are so that [ caninvite theni to verve of 247 Y

Are you active in'sharing your faith with others? How?: Brleﬂy desc&lbe your reiatlonsh’ip w]th the
last person-you.shared, Chiist with, How did you share Chrlst: with Ihern?

Yes. This is ong: of my spiittual gifts, There are several people that} am veryinientlona[
ebout sharing my fajth with,.One of them is my room mate, and we havehad a Jot of great
discussions about what it means to follow Jesus and why {'can trust thatHis Word is true.
Anotheris a friend who | take. MIcroEconomILs wlth We study together réqularly; and we
have talked about his heliefs g llitle. | am in the process ofshafing the explicit. Gospel with
him too,

7 T

‘BLinC-Def MSJ Supplemental Appendix 000173
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‘MZIZOIT : _ ; Priut Response
C T How confident are you in sharing the gospel witit someone who dees not knew Chiist? ™
 noexperlence T " T o L O
2 notvary o \ - J T V
i oaverage e
P confident

¥ very confident .

CALLING

THE WORD "CALUNG" MAY BE UNFAMILIAR TO YOU, BUT IT CAN BE VERY APPLICABLETO :

~ LEADERSHIP, SCHOOL/MAJOR, WIORK, AND THE REST OF LIFE. WHEN YOU ARE “CALLED" TO

- BOMETHING, USUALLY THREE THINGS ALIGN: [1) PERSONAL DESIRE TO DO SOMETHING, {2)
FRIENOS/MENTORS AGREE YOU HAVE THE ABILITY T O 1O IT, AND [3) THERE 1S AN OPEN DOOR

- OR OPPORTUNITY.

ol i
‘ Nex{ school year, what will be the sphera(s) of ‘nfiuence you des:re lcrfocus on to sge the gospel
advance? Why? fex: dorm hall, werk, fratlsoromy athteflc team, majer,.-freshmen, cub, Intemationals)

Dérﬁfhail_. [ will be an RA in daum next yeén:,i will have a let of aécess to peopleN's fives
which makes me super exclted to getto share whiat God hes done n my Iife with athers,

[

2 +
. Why do you wantio be a 24:7 studentleades?

{ believe | can help serve the freshmen In Verve because | know how crilieat It is fof
peodle to gel plugged in right awey. | have 8 huge heart for the lost end belleve | would
have a lon of passion working with freshmen.

Pagcdof"'- ij-- el .. : - L i - —

' : %9
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< "wha't:_géitsyou.ekcited:abdu: making disciplés IMatthew 28:18-20)?
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Print Response.

[PURSORP PO P TR S O e B b amacase e maries

3 ¥
Do yous feel called'to hé a CAMPUS leader of apprentice? How alout 8 Verve grou lesderar
pan of the Servant Team? Why?

Veive Graup- see.answer abave,

e fme 4 adp n Ar E BN bl d R e e LrEEE PR R R RN AR AL NS AUR RS LR EAEE R

4 Y
Whal are you passionate docut? How could Ged use your passions/interests to advance His
Kingdom? {e.g. hobbies, thréw parties, inlerests, talerits; sports, weh deslign, evenl planning, etc.)

My passions are running, muslc, economics, and: legal studies. I'can use these as toolsita -
connecl with others so'l can develop relatlonships with themtg eventually share the - -
Gospel with them. ' ' -

5 ¥
What are your expected involvemenis next &/ear'? Will you have ume to commit (o-baing a 24:7
student leader? (La. RA, work, class load, arganizations, etc)

} will be an'RA, and | will possibly be on the executive board for Business Leaders in
Christ. | am unsure about what weekends | will be able ta leave (for the retreats) but | will
certalnly be able to commit to setving the freshmen and leading a Bible study weekly.

g e A e n e S LR . ey R AR S e FL e ote ST R R R PR SR g e e R L s mor e s—et e e sama ey bemonee

6

Hove the opportunity God gives me to play a siall role In His oyeralt pian. His heart Is {ar
the entire nations, and | love being able te be a part of that, Seeing people come to know
the Lord is one of the coolest things, and something that I'have a huge heart for.

BLinC-Def MSJ Supplemental Appendix 000175
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MEMORANDUM

TO: Student A, Complainant
24:7, Respondent

FROM: Constance Schriver Cervantes ®UP7

Compliance Coordinator
Office of Equial Opportunity and Diversity

DATE: July 24, 2017

SUBJECT: Finding on formal complaint of discrimination

I. SUMMARY

On February 20, 2017, Complainant filed a formal complaint with the Office of Equal
Opportunity and Diversity against Respondent alleging that Respondent engaged in actions in
violation of the University of lowa’s Policy on Human Rights.

This finding is issued in conjunction with the Office of Equal Opportumty and Diversity’s
investigation of Complainant’s complaint.

1. FINDING

The evidence produced during the investigation does not provide a reasonable basis to believe
the Policy on Human Rights was violated.

IIn. BACKGROUND

‘Complainant is a student at the University of lowe, and a former member of 24:7.

Respondent is a registered student organization at the University of Iowa.
In addition to Complainant, the following witnesses were interviewed:

« Jacob Boyd, 24:7 Worship Leader, employed by Parkview Evangelical Free Church

(Parkview)
o Scott Gaskill, former Pastor, 24:7 College Pastor, employed by Parkview

o Student C, member of 24:7
The following documents/information were reviewed:

» Copy of Facebook Messenger notes of meeting dates between Boyd and Gaskill and
Complainant
e Constitution of 24:7

BLinC-Def MSJ Supplemental Appendix 000177
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o Center of Student Involvenient & Leadership Registered Student Organization
Constititional Standards and Guidelines
“Nature of Complaints,” notes from Complainant
24:7 Student Leader Application ¢completed by Complainant

o 24:7 website: 247uiowa.edu

IV. SUMMARY OF REMEDY REQUESTED, ALLEGATIONS AND RESPONSES

Remedy Requested

Complainant requests that 24:7 be required to comply with the university’s non-discrimination
policy, or no longer be a recognized student organization, affiliated with the University of Jowa.

Allegations

Complainant states that he was denied a leadership position gs a freshman Bible Study leader
with 24:7 because of his sexual orientation.

Compldinant indicated that at the end of the 2016 spring semester, he applied to be a Verve
(freshman Bible Study) leader in 24:7. Complainant did not meet with any student officers or the
members of the organization in regard to his application, but rather was interviewed by Boyd,

.one of the members of the Parkview’s 24:7 staff. Complainant states Boyd told him he was

“impressed,” and there should be no reason he would not be selected.

Complainant stated that 24:7 knew of his sexual orientation, but initially, Complainant regarded
his sexual orientation as a struggle with same-sex attraction, which was in line with Parkview’s
beliefs. Complainant told Boyd at the conclusion of his interview that he had potentially changed
his mind, and might be open about being gay. )

Complainant was then contacted by Gaskill, Parkview’s College Pastor, and a member of
Parkview’s 24:7 staff, with a request to meet. Complainant met with Gaskill and advised Gaskill
that he was struggling with being gay and Christian. Gaskill told Complainant if Complainant
was openly gay he would not be acceptable as a leader in 24:7.

Gaskill held a second 'rﬁeeting with Complainant, with Student C also present, At this meeting
Complainant expressed concerns that he would not be offered the Verve leader position unless he
was “closeted.” Complainant was told he could reveal he was “struggling with same-sex
aftraction,” but not identify as gay. Complainant was advised by Gaskill that it was the
combination of his views and orientation that prohibited him from being offered the position.

Compiaijnant stated he did not have any further conversations with Gaskill because:
With regards to your question — I did not get back to Pastor Gaskill. The reason I did not
was because his response was inherently discriminatory. The fact that he was not okay

with me identifying as “gay” is inherently discriminatory—he wanted me to reject a core
part of who [ am. Although he claims a decision had not been méde regarding my - ,

2
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leadership, this is misleading. His decision was already made: [ could not be a leader if |
was openly gay and/or engaged in a relationship. Period

The conditions that he placed upon me (the condition to both be single and to agree with
his theological stance) is one that is simply not consistently applied. There is at least one
leader in 24/7 who disagrees with 24/7's position on gay marriage, yet because she is
straight, 24/7 does not care. Straight folks in 24/7 date all the time.

This underscores an important point: it is impgssible to separate my theological stance
with my identity. In other words, the real reason behind Pastor Gaskill’s disapproval of
me being a leader isn’t my “theological stance.” It is my identity. In fact during that
second meeting with Pastor Gaskill I recall asking Pastor Gaskill whether it was my
theological stance or my sexual orientation that was the reason for me not getting the
leadership position right away. His answer was that it was a combination of both. Hence,
this is a case of discrimination on the basis of sexual orientation — had 1 been straight, the
fact that I didn’t necessarily agree with 24/7's theological stance on marriage would have
essentially been a non-issue, much like it is for at least one current leader.

Complainant understood he could still be a member of 24:7, but he chose not to be.

The Application completed by Complainant indicated his desire to be a Verve leader. In addition,
one of the questions in the application provides as follows:

2. The Bible’s definition of sexual immorality is rooted in the Greek word pornea, which
includes a wide variety of sins such as masturbation, viewing/addiction to pornography,

fornication (sex outside of marriage), lust, inappropriate relations with the opposite sex,
homosexuality, ete. (1 Corinthians 6:12-20.) Where do you see those sins in your life?
Have you done anything to see God transform your life in those areas?

Complainant’s answer provided in part:

I am gay, and continue to wrestle with what the Bible actually teaches on the subject of
homosexuality. ...

Response

It is 24:7’s position that the church staff had not yet made a decision on Complainant’s
application to be a Bible Study leader in 24:7, and that 24:7 is entitled to restrict the leadership in
24:7 to those who agree with the theology24:7 follows from Parkview, which includes the belief

that homosexuality is a sin.!

According to the 24:7 university website, 24:7 is a college ministry started by Parkview in the
late 1990s. The 24:7’s website includes a section entitled, “Who We Are,” and therein lists the

124:7 Is a registered student organization with the university. However, it appears to be completely controlled by
staff employed by Parkview. For purpose of this Finding only, It Is assumed that 24:7 is a student organization.
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names and pictures of seven members of the Parkview staff, including Gaskill and Boyd. There
is no mention of any student involvement in running the ministry. www.247uiowa.com/about.

24:7’s Constitution, adopted August 9, 20042, provides in part:
CONSTITUTION OF 24-7
An Affiliated Student Group of Parkview Evangelical Free Church

Article II. Purpose
The purpose of 24-7 are [sic] to provide Christian community for University of Iowa
students, to develop an awareness and commitment to meeting needs in our community,
and to encourage development of leadership skills among its members.

Article IIl. Equal Opportunity and Equal Access

Participation in 24-7°s regular meetings and activities is open to all members of the
University of lowa community. In no aspect of its programs shall there be any difference
in the treatment of persons because of ...sexual orientation...subject to Articles IV and
V. 24-7 will guarantee that equal opportunity and equal access to membership,
programming, facilities and benefits shall be open to all persons subject to Articles [V
and V.

Article TV. Statement of Faith

All Voting Members and all officers of 24-7 must agree to and affirm the following
Statement of Faith:

I believe:

1. The Scriptures, both Old and New Testaments, to be the inspired Word of God,
without error in the original writings, the complete revelation of His will for the
salvation of men and the Divine and final authority for Christian faith and life.

Al university registered student organizations are required to follow the Reglstered Student Crganization

Constitutional Standards and Guidelines, http://csil.uibwa.edu/manage/new-organization-constitutional-

puidelines/.

Under thase guidelines, the university’s Human Rights Clause must be included and must be written in a student

organization’s Constitution exactly as follows: /n no aspect of its programs shall there be any difference in the

trearment of persons on the basis of race, creed, color, religion, national origin, age, sex, pregnancy, disability,

genetlc information, status as a U.S. veteran, service in the U.S. military, sexual oriemtation, gender identity,

associational preferences, or any other classification which would deprive the person of consideration as an

individual. The organization will guaraniee thar equal opportunity and equal access fo membership, programming,

Jacilities, and benefits shall be open to all persons. Eighty percent (80%,) of this organization's membership must be

composed af Ul students,

The clause in 24.7’s Constitution does not meet the present language requirements, which the university last updated .
in October 2014, y
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2, Inone God, Creator of all things, infinitely perfect and eternally existing in three
persons: Father, Son and Holy Spirit.

3. That Jesus Christ is true God and true man, having been conceived of the Holy Spirit:
and bom of the Virgin Mary. He died on the cross, a sacrifice for our sins according
to the Scriptures. Further, He arose bodily from the dead, ascended into heaven,
where, at the right hand of the Majesty on High, He is now our High Priest and
Advocate.

4. That the ministry of the Holy Spirit is to glorify the Lord Jesus Christ and, during this
age, to convict men, regenerate the believing sinner, and indwell, guide, instruct and

. empower the believer for godly living and service.
Article V. Members, Officers and Advisor

5.1 Membership. Membership in 24-7 shall be open to all University of Iowa students and
any other person. Any member who completes a membership form, keeps the officers
updated with his or her e-mail address, and signs the Statement of Faith set forth in
Article IV shall be a Voting Member and shall be eligible to vote in elections described in

this Constitution.

5.2 Officers. There shall be one elected President, who will appoint Growth Group Leaders
and Project Leaders (there is no limit on the number of Growth Group Leaders and Project
Leaders). The officers must agree with the Purpose set forth in Article I, sign and affirm
the Statement of Faith set forth in Article IV, and endeavor to live their lives in a manner

consistent with the Code of Conduct set forth in Paragraph 5.4.

5.3. Elections, Appointment, and Term....Growth Group Leaders and Project Leaders shall
be appointed by or removed by the President...

5.4 Code of Conduct. All officers must endeavor to live their lives in a manner consistent
with the Statement of Faith, Officers must abstain from all forms of sexual conduct and
sexual relations outside the confines of marriage and/or the advocacy thereof. Officers must
exemplify the highest standards of morality as set forth in Scripture.

3.5 Advisor. The Advisor shall be the Pastor of College Ministry of Parkview Evangelical
Church in Iowa City, lowa, The officers shall keep the Advisor informed of meetings,
special events, financial matters, and other relevant matters.?

 The Registered Student Organization Constitutional Standards and Guidelines, provides:
Article IV - Advisors

Advisors of registered student organizations must be members of the University of lowa faculty or
administrative professional staff or they must be affiliated with the local, regional, national, or

international affiliate of an organization.

htip://esil.ulows.edu/manage/new-grganization-constitutional-guidelines/.
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Jacob Boyd. Boyd is not a student nor an employee of the university. He is employed by
Parkview as part of the 24:7 staff. There is no 24:7 advisor on the faculty or staff of the

university.

Boyd provided details as to how 24:7 has been run in the past, including selection of leadership
for 24:7 for the 2016-17 academic year, thé year at issue here. The selection of officers for 24:7
was done by the staff of Parkview. The only two officer positions are President and Vice
President. Parkview staff made the decisions as to who should be in those positions, and then
gave the then current 24:7 President and Vice President the “recommendations” as to who should
fill those roles for the upcoming year. Those récommendations were then followed. No vote by
the members of 24:7 was held.*

For filling other leadership positions within 24:7, there was a leadership application process
where interested students filled out an application on line. The applications were then reviewed
by Parkview staff. The applicants were then mterviewed by Parkview staff. After the interviews
were completed, the information from the interviews was considered by Parkview staff, and
Parkview staff made the decisions.®

Boyd met Complainant at the beginning of the fall of 2015. Complainant attended the 24:7
Wednesday meetings, and attended the Freshman Bible Study meetings célled “Verve” at the
Airliner in Jowa City on Monday nights.

In January 2016, Boyd learned Complainant was gay. Boyd stated they had a good relationship
and Complainant confided in Boyd that he was a homosexual, and that he was struggling with
that and theological belief. According to Boyd, the Bible states that acting upon same-sex
attraction is a sin. Complainant indicated he was not planning on doing so. .

Complainant applied to be a Verve leader for the 2016-17 academic year, by submitting an

application at the end of March 2016. Boyd met with Complainant in the basement of the IMU to )

interview Complainant, and took notes.S At the conclusion of the interview Boyd told
Complainant he was impressed with him and he did not think there should be any problem. The

interview lasted 20-30 minutes.

Following the interview Complainant told Boyd he was on the fence about what the Bible says
about homosexuality, Complainant was not sure if he believed it was a sin to act on it
Complainant was unsure if that would create a problem with him being selected as a Verve
leader. Boyd told Complainant he. did not know, and that Boyd needed to discuss that with
Gaskill. Boyd then called Gaskill and related the conversation he had with Complainant. Boyd

% Boyd stated Parkview will be changing the 24:7 Constitution. In the past Parkview staff has chosen the officers of
24:7. The students will now select them. In the past there was no distinction between voting members and
members.

% Article V, Section 5.1 as set forth above provides the President is to appoint the group’s [éaders.

§ The notes from Boyd's interviéw with Complainant were requested as a part of this Investigation, however,
counsel for 24:7 responding for the arganization Indicated the organization did not have any notes.

6
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then deferred further action on the matter to Gaskill. Boyd had no further meetings with
Complainant, and no further discussions with Gaskill about Complainant.

Complainant’s application for Verve leader was not discussed at the 24:7 leader selection
meeting, held by Parkview staff after the completion of the interviews with individuals who had
applied for leadership positions. Complainant’s name came up in the selection meeting, and the
Parkview staff was told Gaskill and Boyd were handling it. Boyd stated that after the final list of
leaders was posted and Complainant was not on it, Boyd became aware Complainant was not

selected.

Boyd indicated he knew of no prior similar situation. If an applicant reported they were involved
in pre-marital sex that would raise a concern for leadership consideration. For Complainant, it
was his belief about same sex attraction, that it was not a sin to act on same-sex attraction. If an
applicant said they did not believe it was wrong to engage in pre-marital sex, that would be a
problem with theology, and they would not allow that person to be a leader. Boyd would have

referred such an applicant to Gaskill.

Scott Gaskill, Gaskill, the former Parkview 24:7 College Pastor, indicated he is not affiliated with
the university and confirmed 24:7 has no advisor on the faculty or staff of the university. The
majority of Gaskill’s employment at Parkview involves leading the staff team and student leader
team of 24:7. Gaskill confirmed the Statement of Faith in the 24:7 Constitution is a portion of the

Statement of Faith from Parkview.

Gaskill indicated the purpose of Parkview’s 24:7 staff team is to deal with 24:7, The President
and Vice President of 24:7 are the only student officers in the organization. The students lead,
but with “a lot of oversight” from Parkview. In the past, the Parkview staff has “approved” the
officers. There is a regular meeting held on Sunday mornings at Parkview for student leaders of
24:7. For the 10 years that Gaskill has been with Parkview, the student officers of 24:7 have also
been involved in Parkview. Gaskill stated there has never been an officer recommended by
Parkview staff that was not affirmed by the student members. The current president of 24:7 was
chosen by Parkview staff. There was no vote by the students. They may have had a hand raising
to show agreement at one of the meetings, but he does not recall.

For other 24:7 leadership positions, interested students apply to Patkview on-line. These include
the Verve and campus group leaders, for the biblical communities, Parkview staff and some
student leaders interview the applicants. The interviewers then come back to Parkview staff with
recommendations, and the Parkview staff team makes the final decisions on the applications. It is
rare not to be made a leader as there are so many kinds of different positions, if the applicant
agrees with Parkview’s positions on the Bible’s teaching.

Although the 24:7 Constitution references ‘“voting members,” there is no difference in the 24:7
organization between voting members and members. Members are not required to affirm
Parkview’s Statement of Faith. Leaders are required to affirm the Statement of Faith. The
leadership application does not indicate that requirement, but that is covered in the interview.

Complainant filled out an application for a leadership position in 24:7, Boyd reported to Gaskiil
that after Complainant’s interview, Complainant had asked Boyd what would happen if he did

7
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not still believe what he had written on the application. There is a question on the application that
addresses sexual sin. Complainant was now considering a revisionist point of view on
homosexuality. )

The traditional view, which is held by Parkview, is that sexuality is only acceptable to be
expressed within the bounds of a marriage, and between one man and one woman. This theology

‘is based on four passages in the Bible. The revisionists interpret the four passages differently and

believe it is not a sin to express sexuality as a homosexual.

Afier speaking with Boyd, Gaskill asked Complainant tomeet with him. The meeting lasted one
hour. With respect to the above mentioned four biblical passages, Gaskill believes the passages
are clear that homosexuality is a sin. Complainant had yet to-decide whether he would stand by
that traditional view or follow the revisionist view, Complainant called himself a “gay
Christian,” and Gaskill was uncomfortable with the term, Complainant wanted to know if this
would affect his role with the leadership team.’

Gaskill stated he wanted Complainant to be part of the leadership team, but if Complainant was
espousing this belief, it would be difficult, as Complainant could not affirm the same beliefs as
Parkview. However, Gaskill stated he did not specifically tell Complainant that if Complainant
was openly gay ke would not be accepted as a leader. The conversation ended with Gaskill
telling Complainant that Complainant needed to “land theologically” before they talked about
leadership.

Student C, one of Complainant’s peers, told Gaskill that Gaskill and Complainant had walked
away from the meeting having heard different things. Student C indicated to Gaskill that
Complainant felt misundetstood or not heard.

A second meeting was then held between Gaskill and Complainant, with Student C also present.
Gaskill stated Complainant expressed his concemn that he would not be offered the position
unless he was “closeted.” Gaskill told Complainant that Gaskill did not want Complainant to be
closeted, but wanted Complainant to be true to his identity.

According to Gaskill, there was no resolution at the end of the second meeting, but that
Complainant needed to decide where he landed theologically. When that occurred they could
pick up the conversation about his leadership application. Gaskill stated he told Complainant he
could “obviously” be in the organization, but that he was not sure how things would work out
with the leadership position. Gaskill stated in his interview that he believed Complainant
understood that if Coniplainant “landed” differently theologically than Parkview on the issue of
homosexuality as a sin, Complainant’s role in 24:7 would be different, It would be hard for
Complainant to be a campus group leader and not affirm his core identity beliefs; but it would be
difficult for Complainiant to be in a leadership position, calling himself a gay Christian, and not
espouse Parkview’s core theological beliefs.

* Gaskill did not ask Complainant If he was acting on his bellef, engaging in sexual activity outside of marriage, but
Complainant shared that he was not.
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Complainant stated he asked Gaskill if it was his theological stance or his sexual orientation that
was the reason for not getting the leadership position immediately and Gaskill’s answer was it
was a combination of both. Gaskill in a written response stated that he does not believe having a
particular sexual orientation is sinful and denies making such a statement. He stated the concermn
focused on whether Complainant’s theological views aligned with 24:7°s, especially when
Complainant was not sure what his views were. He asked Complainant “to pray, search the
Scripture and come back...when his views were more solidified.”

Gaskill stated he was open to further conversation, and that no final decision had been made, but
that Complainant did not pursue it further.®

Student C. Student C joined 24:7 about a week after he began his freshman year at the
university. He also attends Parkview church. He described Complainant as 2 friend.

Following Complainant’s interview with Boyd, Complainant discussed it with Student C.
Complainant related he felt the intérview went well. However, at the end of the interview Boyd
asked if Complainant had any questions and Complainant told Boyd he was still wrestling with
24;7's theological stance on homosexuality. Boyd told. Complainant he would have to get back to
him,

Student C then spoke with Gaskill before Gaskill’s first meeting with Complainant. Student C
explained to Gaskill that Complainant was worried because he had not been accepted into the
leadership position for which he had applied.

After the first meeting between Gaskill and Complainant, Complainant told Student C he was
very concerned and upset, and felt like he had not been heard. On the other hand, Gaskill told
Student C after the same meeting that he had felt good about the meeting. Student C suggested a
second meeting between Gaskill and Complairant,

Student C stated he was present at the second meeting, just to try to make sure the two were
communicating with each other. At the meeting there was discussion of whether Complainant
would be a leader in 24:7. Complainant said he was still wrestling with his own theoclogical

8 There were attempts made to reach Gaskill further to determine If Gaskill would have selected Complainant for a
leadership position In 24:7 If Complainant Indicated he did not belleve it was a sin to be gay, and where
Complainant would have to have landed thealogically to be selected for a Verve Leader. Attorneys for 24:7
Indicated that Gasklll was no longer employed by Parkview, but that Boyd and Gaskill consulted on the questions

and were in agreement on the following response:
Both of these questions are difficult to answer because they involve hypothetical situations that we never

actually faced. As you will, recall, [Complalnant] communicated to us that he was reevaluating his
theological bellefs and was not sure what he believed. 5o, we asked him to think through his beliefs and
offered to continue the conversation once he did s0. But [Complainant] did not pursue the matter further.
Also, hypotheticals involve a myriad of different variables and nuances. Answering each would require
more conversations to avold misunderstanding, and thus Impossible to answer in the abstract.
Speculating about what we might have done In an imaginary situation, where so many variables are
unknown, casts no light on whether 24:7 violated any Unlversity pelicies In its interactions with

[Complainant].
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position as to whether homosexuality was a sin. Gaskill indicated he wanted to give Complainant

. space to “land” on a theological stance.

Student C indicated he did not recall the specific exchange Complainant stated occurred, wherein
Complainant asked Gaskill if it was his theological stance or his sexual orientation that was the
reason for not getting the leadership position immediately, and Gaskill’s answer was it was a
combination of both. Student C stated to.the best of his recall the content of the conversation as a
whale was largely centered on how theological positions affect personal practice,

Following the meeting Student C felt the decision on Complainant’s application had not been
made, and consideration of his application would be contingent on Complainant landing on a
theological stance, so that a decision could be made with complete information. Parkview
wanted its theology to be unified for the leadership position of Verve leader in 24:7, and
Parkview wanted Complainant to have its stance for that position.

V. APPLICABLE POLICIES

Policy on Human Rights:

The University is guided by the precepts that in no aspect of its programs shall there be
differences in'the treatment of persons because of ... sexual orientation ... These principles are

" expected to be observed in the internal policies and practices of the University; specifically in the

... in policies governing programs of extracurricular life and activities,..
http://opsmanual.uiowa.edu/community-policies/human-rights
V1. ANALYSIS AND CONCLUSION

The purpose of a formal investigation is to determine, based on sufficient evidence,
whether there is & reasonable basis to believe that a violation of the policy has occurred.
The standard for evaluating evidence gathered in the investigation is by a preponderance
of evidence which requires the investigator to determine whether it is more likely than
not that a given fact is true, or a given event occurred.

For a violation of the Policy on Human Rights here, the evidence must show that an individual
was treated differently than others were treated in a university program, and that the differential
treatment was based on a protected class, including sexual orientation.

The University of lowa has a categorical non-discrimination policy. The Policy on Human Rights
prohibits discrimination in its programs based on protected classifications, including sexual
orientation. There is no distinction within the Policy on Human Rights for membership as
opposed to leadership positions. The policy provides: in no aspect of its programs.shail there be
differences in the treatment of persons because of ... sexual orientation ... These principles are
expected to be observed in the internal policies and practices of the University; specifically in
the ... in policies governing programs of extracurricular life and activities..,

10
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Complainant applied for the position of Verve leader. In his application, Complainant stated he
was gay and that he continued to wrestle with what the Bible actually teaches on the subject of
homosexuality. He was interviewed for that position by Boyd, who stated he knew prior to the
interview that Complainant was gay.

At the conclusion of the interview with Boyd for the position, Boyd knowing Complainant was
gay, told Complainant he was impressed with him and he did not think there should be any

problem with his selection as a Verve leader.

Complainant was not selected as a Verve leader. Complainant alleges that he was not selected to
the position because of his sexual orientation. Respondent denies that this was the basis for non-

selection.
The preponderance of the evidence supports the following:

Although Gaskill did not ask Complainant if he was engaging in sexual actiirity outside of
marriage, Complainant shared that he was not, and so there is no evidence indicating that was the

reason Complainant was not selected.

Gaskill stated no decision had been made, and he was waiting for Complainant to come back to
him with his theological stance on homosexuality. Complainant stated he did not get back to
Gaskill because Gaskill made it clear to him he would not be selected. The evidence is
insufficient to determine if the fact that Complainant was not chosen as a Verve leader was
because Complainant did not get back to Gaskill to detail his theological beliefs, or because of a

discriminatory reason.

A refusal to allow Complainant to be considered as a Verve leader, and treating him differently
than other members due to his sexual orientation would violate the university’s Policy on Human
Rights. However, there is insufficient evidence to show the decision was based on Complainant’s
membership in a protected class, therefore, no policy violation is found.

VII. APPEAL PROCEDURES

If the Office of Equal Opportunity and Diversity concludes that the complaint is unfounded, the

Complainant may appeal the finding on the grounds that the decision was arbitrary and

capricious or that the investigating office did not follow procedures resulting in prejudice to the

Complainant. Appeals must be made electronically or in writing® and submitted together with all

supporting documentation to the Office of Equal Opportunity and Diversity within ten (10)

university business days of the receipt of the finding. Generally within two (2) university

business days, the Office of Equal Opportunity and Diversity will transmit the notice of appeal

and the case record to the appropriate appeal officer, as described on the Office of Equal ;
Opportunity and Diversity website: http:/diversity.uiowa.edw/policies/discrimination-complaint-

procedures,

? The address to submit such an appeal Is: diversity@ulowa.edu or Office of Equal Opportunity and Diversity, 202 i]
Jessup Hall, 5 West lefferson St., lowa City, IA, 52242-1316, H
11
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The appeal officer, or the appeal officer’s designee, will issue a written decision on the appeal to
the Complainant and the Office of Equal Opportunity and Diversity within 20 university
business days of the receipt of the appeal, although this time frame may be extended due to the
complexity of the case or the severity of the allegations.

In cases where the appeal is denied, such action constitutes final university action on the matter,
subject to appeal to the [owa Board of Regents. In cases where the appeal is successful, in whole
or in part, the appeal officer/designee will advise the Office of Equal Opportunity and Diversity
regarding appropriate measures to address the issues of concern raised in the appeal.

For complaints that conclude in a finding that there is a reasonable basis to believe that a policy
violation has occurred and sanctions have been imposed, Respondents may appeal such findings
through the grievance procedures applicable to them. The Respondent may challenge any
sanctions imposed as a result of a finding through available grievance procedures.

VIII. NOTE ON CONFIDENTIALITY AND RETALIATION

The Office of Equal Opportunity and Diversity considers all information received in connection
with the filing, investigation, and resolution of complaints to be confidential. Disclosure of
information in connection with this complaint is limited to those individuals necessary to its
investigation and resolution, and it is expected that the parties will observe the same standard of
confidentiality. The individuals copied on this finding are administrators who have authority and
responsibility for the University of Iowa smdent organizations, or for the Respondent and would
be critical to any sanction that might be imposed. This practice of maintaining confidentiality is
in the best interests of all the parties to the complaint and failure to respect confidentiality may
be regarded as retaliation. University policy prohibits retaliation against individuals who file
complaints and against those who participate in complaint investigations as witnesses.

ce: Georgina Dodge, Chief Diversity Officer and Associate Vice President, Title IX
" Coordinator
Jennifer Modestou, Director, Office of Equal Opportunity and Diversity, Deputy Title IX
Cocordinator
Lyn Redington, Assistant Vice President, Dean of Students
William Nelson, Executive Director, IMU
Anita Cory, Associate Director, Student Organization and Leadership Program, Center

for Student Involvement and Leadership
Casey Mattox, Senior Counsel, Director of Center for Academic Freedom, counsel for

24:7
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MEMORANDUM

TO: Student A, Complainant
Ulowa Feminist Union, Respondent

FROM: Constance Schriver Cervantes

Compliance Coordinator '

Office of Equal Opportunity and Diversity W
DATE: June 17, 2015

SUBJECT: Finding on formal complaint of violation of the Policy on Human Rights

I, SUMMARY

On May 8, 2015, Student A filed a formal complaint with the Office of Equal Opportunity and
Diversity against the Ulowa Feminist Union, alleging that Respondent organization had engaged
in actions in violation of the University of Jowa's Policy on Human Rights.

This finding is issued in conjunction with the Office of Equal Opportunity and Diversity’s
investigation of Student A's complaint.

II. FINDING

The evidence produced during the investigation provides a reasonable basis to believe that the
university’s Policy on Human Rights has been violated.

1. BACKGROUND

Student A, at the time of the complaint, was a graduate student and a Teaching Assistant in the
College of Education. He has since graduated, His complaint arises out of his treatment as a
student member of the organization, and not as an employee of the university. He indicated he
had in the past attended meetings, but had not done so in the recent past due to his schedule as a
graduate student and Teaching Assistant,

The Ulowa Feminist Union is a University of Iowa recognized organization, It meets regularly.
It has no web page but does have a Facebook page, the handling of which is the subject of the

complaint. Announcements by the organization conceming meetings, activities and events are
made through the Facebook page.

Anita Cory, Associate Director, Center for Student Involvement & Leadership, participated in
the investigation by being present at the interviews and in discussion about the allegations and

responses. :

i
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In addition to the Complainant, this investigator and Dr. Cory interviewed the following
witnesses:

o Student B, Universitly of Iowa stndent and co-president of the Ulowa Feminist Union;
and

o Laurie Haag, Program Developer, Women'’s Resource & Action Center and faculty
advisor for.the Ulowa Feminist Union.

¢ On two separale oceasions interviews were scheduled by agreement with Student C,
University of Iowa student and co-president of the Ulowa Feminist Union. However,
Student C did not appear as scheduled for either interview. Student C did submit a
written statement,!

IV. . SUMMARY OF REMEDY REQUESTED, ALLEGATIONS AND RESPONSES

Remedy Requested

Student A requested removal of posts that referenced his messages on Facebook, removal of
other individuals from the Facebook page, and his reinstatement in the forum,

Allegations

Student A states he was a member of the Ulowa Ferninist Union and on April 4, 2015 he posted
a link to an article on the Ulowa Feminist Union Facebook page. He alleges that in response to
his post, one of the Ulowa Feminist Union Facebook group members, a non-university student,
attacked him personally and specifically targeted him because he is a man, On April 6, 2015,
Student A removed his original post, which had the effect of removing the replies to the post.

He then sent a private message through Facebook to the non-university student, explaining his
intent in making the first post, the concerns he had with her replies, his removal of the post and
his blocking her from further Facebook contact with him. He was then removed as a member of
the organization’s Facebook group by one of the co-presidents, no longer had access to the page
and therefore was unaware of the continued conversation about him and the article he posted.

Responses

Student B is onc of the co-presidents and a co-administrator of the page. On April 6, 2015, the
non-university student referenced above posted on Facebock the private message sent to her by
Student A, and a series of replies were then made in response to it. Student B, upon viewing this
post and the responses made to it, removed Student A from the Facebook group, which had the
effect of not allowing him access to the Facebook page, and in turn access to information about
upcoming meetings, activities and events of the organization,

! The wrltten statement indicated among other things, that the organization had an unspoken rule that anyone
who deslres to follow the organization’s soclal medis account had to be enrolled in the university. She also noted
that the non-universlty student In question here was not a member of the organizatlon. In addition, from the
statement it 1s clear she was not aware of the original thread from the Facebook page.

2
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Student B subsequently learned Student A had contacted the Office of Equal Opportunity and
Diversity to express his concern over his treatment on the Facebook page, and his removal fiom
the group. After she learned of the contact, she contacted the non-university student mentioned
above for her version of what had occurred and she inquired whether that person wanted to
pursue any action against Student A.

. Student B stated she removed Student A from the Ulowa Feminist Union group because she:

V.

1) was concerned that Student A had “removed” posts; and 2) wanted to avoid fighting and
bullying which she felt he was doing. She did not review the article or the posts in question prior
to taking her action. She at no time contacted Student A to obtain his version of the events,
although she did see his concerns expressed in an e-mail to the Office of Equal Opportunity and
Diversity.

APPLICABLE POLICY, ANALYSIS AND CONCLUSION
The university’s Policy on Human Rights provides, in part:

The Universily is guided by the precepts that in no aspect of its programs shall there be
differences in the treatment of persons because of ... sex.,. that deprives the person of
consideration as an individual, and that equal opportunity and access to facilities shall be
available to all. These principles are expected to be observed in the internal policies and
practices of the University; specifically ... in policies governing programs of extracuiricular
life and activities; ....

(University of lowa’s Policy. on Human Rights, emphasis added.

. hitp:Avrwwaniowa.edu/~our/opmanual/ii/03.htm ).

The article, which was originally posted on the Facebook page by Student A (referenced only by

a link to its location on the internet), is entitled, *J in 5°: how a study of 2 colleges became the

most cited campus sexual assault statistic, (www.vox.com/2014/12/1 1/7377055/campus~se*<ual-

assault-statistics).

The article explains the background of the study from where the “1 in 5" statistic was derived,
and indicates therein that the lead researcher stated it was never meant to be applied nationwide.
Rather, the lead researcher felt sexual assault was potentially unique at each university. The
figure did not actually appear in the original report of the study. The article discusses other
studies: a new study that has been developed that a number of universities may be
administering; and proposed legislation to require annual surveys at every college about sexual
assault and cempus environment, which would be made public,

In response to the post (of the link to the article), a number of replies were made by group
members, and in particular by a group member who was a non-university student, which quickly
escalated to comments by the non-university member such as:

“You need to step out of the conversation as a person with male privilege if you think
belittling victims by wagging your finger at statistics is at all addressing and dismantling
male entitlement, the root of sexual assault.”

3
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(Student A) (sic]} showing how someone with a privilege hurts the allyship they purport
to have by taking wp space and demanding things they deem "objective," This is why [
don't bother with male feminists.

Thank you v [sic] much for educating me, a woman, on feminism and what is best for
me. Definitely out of the ordinary for a man to dot

It's funny how you can spot a sexist man from a mile away because they will give
themselves away by insisting on “objectivity” and semantics, rather than tackle the actual
issue of their entitlement that makes them think they can talk down to women.

Your privilege is relevant to how you interact with women. In this case, you shared an
article that only serves to cast doubt on how many victims of sexual assault there are on
campuses. The reality is that there are so many vnreported because of articles like this
and men like you, because you simply don't believe them

Seriously all  [sic] have for you is a bunch of middle fingers, I don't need to justify my
existence and explain your privilege to you,

Remember (Student A) is oppressive enough to think that men can be the victims of
sexisin. This is not "reasonable discourse," this is typical male entitlement insisting on
having an equal voice on sexism.”

y At some point, Student A removed his original post of the link, which had the effect of removing
all of the replies, including the above quoted comments, He then through the Facebook page
“messaged” the non-university student and others who had replied to his original post, stating:

“As a courtlesy I am informing you that the post is being taken down and reposted with a
clearer explanation of purpose. At the same time, you have attempted to assault, insult
and be discriminatory based solely on assumptions you have about me, specifically as a
man. That is sexist. Feminism is not some special field that you get to be abusive to
others because you disagree. I was polite and never insulted you once, yet you continued
in your abuse instead of discussing what was wrong with the article. You came from a
spot of privilege thinking you had more rights than [ to have an opinion about a topic.
You were also treated with polite reasoned discussion instead of abusive language. If
you were a man posting the same things against me and I was a woman, what you were
doing would [sic] sexist and abusive, which meanps it was sexist. Feminism is about
gender equality first and foremaost. That is the kind we should be seeking, not where one
group of us has special rights to insult and abuse others, It violates the principles of
ferninism that we seek to promote and threads like this one will only serve to further
promote misguided and wrongheaded movements like Men’s Right Groups and Alpha
Male, providing fodder that feminists are unable to engage in polite, reasoned
discussion.”

The non-university student on April 6, 2015 posted the above message and a new thread of
replies began, It included comments, by her such as:

BLinC-Def MSJ Supplemental Appendix 000192

JA 2365



Case 3:17-cv-00080-SMR-SBJ Document 82-3 Filed 11/05/18 Page 32 of 39

“Men cannot handle the idea that their voices are not needed on things that don’t concern
them.

This. Is. Why. L. Don't. Trust. Male, Feminists,” .
Another individual in a reply stated, “He needs to be removed.”

Student B, upon checking the e-mail page that morning found the above thread and removed him
from the group,

Later that morning, Student A went on Facebook, and saw he had been removed. The next day
he e-mailed the Office of Equal Opportunity and Diversity to express his concerns about the
Ulowa Ferninist Union and his treatment on the page. That e-mail from Student A was copied to
the student listed on the Facebook page as the President, That student then forwarded the e-mail
to the two current co-presidents. Student B then contacted the non-university student involved as
noted above, to get her version of the events, and then to determine if she wanted to pursue any
action against Student A.

Based on a preponderance of the evidence, as set forth above, the action taken by the officer of
the Ulowa Feminist Union in removing Student A from the Faceboak group was in viclation of
the university’s Policy on Human Righis in that he was removed because of his sex. The
explanation as to why he was removed was not supported by the evidence. He did not remove
posts of others to the group, but rather removed his own post on which replies had been made
that attacked and insulted him. Further, it appears from a review of all of the Facebook entyies
that any fighting and bullying were done by others, because of his sex, especially the non-
university student, who was not removed but rather invited to pursue action against Student A.

VI. NOTE ON CONFIDENTIALITY AND RETALIATION

The Office of Equal Opportunity and Diversity considers all information received in connection
with the filing, investigation, and resolution of complaints to be confidential. Disclosure of
information in connection with this complaint is limited to those individuals necessary to its
investigation and resolution, and it is expected that the parties will observe the same standard of
confidentiality. The individuals copied on this finding are administrators who have anthority and
respansibility for Center for Student Invalvement and Leadership or for the respondent and
would be critical to any sanction that might be imposed. This practice of maintaining
confidentiality is in the best interests of all the parties to the complaint and failure to respect
confidentiality may be regarded as retaliation. University policy prohibits retaliation against
individuals who file complaints and against those who participate in complaint investigations as
witnesses.

ce:  Qeorging Dodge, Chief Diversity Officer and Associate Vice President
Jennifer Modestou, Director, Office of Equal Opportunity and Diversity
Monique DiCarlo, Sexual Misconduct Response Coordinator
Tom Rocklin, Vice President for Student Life, Interim Dean of Students
Bill Nelson, Assistant Vice-President for Student Life
Belinda Marner, Assistant Vice-President for Student Life
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Anita Cory, Associate Director, Center for Student Organizations & Leadership
Lawie Haag, Ulowa Feminist Union Advisor, Women's Resoutce & Action Center
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L
Center for Student Involvement
ThHE I & Leadorship
145 lowa Memarial Unlon
UNIVERSH'Y lowa City, lowa 522421317
OF lowA 319:336+3059 Fox 319:363-2245
G (PR getinvelved@uiowa edu
' im.ufowa.edufstudants
June 19, 2015

M. Christopher Dusek,

Dear Mz, Dusel:

On May 8, 2015, l understand you filed & formal complaint with the Office of Equal Opportunity and
Diversity against the Ulowa Feminist Union, alleging said organization had engaged in actions in
violation of the University of lowa's Policy on Humast Rights. In particular, you alleged you received
discriminatory treatment as a member of a public forum (Facebook) and this crganization due to

yOUT SeX.

Your complaint was made to Ms, Constance Schriver Cervantes, Compliance Coordinator, in the
Office of Equal Opportunity and Diversity, Because the allegation involved a student organization,
Ms. Schriver Cervantes and Dr. Anita Cory, Associate Director of the Center for Student
Involvement & Leadetship, investigated the situation collaboratively, In late May and early June,
Ms, Schriver Cervantes and Dr. Cory interviewed or communicated with Feminist Union leaders
and their advisor to investigate the allegation that policy had been violated. In addition, Ms.
Cervantes and Dr. Cory urilized data from the Feminist Union Facebaok page that illuminated the
conversation resulting in alleged discriminatory action against you,

The findings of the Office of Equal Opportunity and Diversity regarding the formal complaint of
violation of Policy on Human Rights, inredacted form, Is attached to this letter. In short, based ona
preponderance of the evidence as outlined in the attached letter, the actions taken by officers of the
Ulowa Feminist Union in removing the you from the Facebook group was determined to be in
violation cf the University's Policy on Human Rights in that you were removed because of your sex,
funcrionally barring you from participation in the organization's communication forum.

[ concur with Ms. Schriver Cervantes and Dr. Cory's findings and therefore am requiring the
fallowing action plan items be implemented to provide education for the Feminist Union and

restitution for you:

First, the Feminist Union will host an educational opportunicy in which an expert educator
provides knowledgeable resources and facilitates a dialogue around complex issues of
gender, sex, allyship, and communication in a public forum. Ms, Wanda Malden, Senior

EEC Coordinator, has agreed ro provide this education,
Second, in order for the education program to be meaningful and beneficial, the Feminist
Union co-Presidents and administrator(s) of the Facebook page, will meet with Ms, Malden

for dialogue, education, and engagement in creation of the curriculum for the educational
session for the Feminist Union.
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Third, the Feminist Union will develop a protocol for managing content and/or conflict in
their public meetings and forums (including Facebook) that adheres to the mission of the
organization, currently stated on the Facebook page. They will provide this document via
email to the Center for Student Involvement & Leadership, attention Dr. Anita Cory (anita-
cory@uiowa.edu}, no later than September 15, 2015,

Finally, the Feminist Union co-President(s) and/or Facebook page administrator will
reinstate you to the organization's page and remove all prior posts that reference you, the
article, and the debate that took place on the Facebook page no later than July 15, 2015,

i}

Information related to this policy violation will be kept on file in the Office of the Dean of Students
and the Center for Student Involvement & Leadership.

If you have any questions or need additional information, please conract me directly.

Sincerely,

i — |

William R. Nelson, Ph.D.
Director, Center for Student Involverent & Leadership and lowa Memorial Union
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L

' Center For Student Involvement
THE ] & Leadership

14% lovia Mamanal Unlen
UNIVERSITY lowa City, lows 62242-1317

getinvalvedBuiowa.edy

OF lIOwA 319-335-3059 Fox 218-353-2245
- ) Imu.ulowa.cdufstudents

June 25,2015

Ms. Nailah Roberts (naflah-roberts@uigwa.edu)
Ms. Caitlyn Strack {caitlyn-strack@uiowa.edu)

Feminist Union Co-Presidents
Dear Ms. Roberts and Ms. Strack:

On May 8, 2015, 2 male student filed a formal complaint with the Office of Equal Opportunity and
Diversity against the Ulowa Ferninist Union, alleging said organization had engaged in actions in
violation of the University of lowa's Policy on Human Rights. In particular, the reporting party alteged
he received discriminatory treatment as a member of a public forum (Facebook) and this

organization due to his sex.

The complaint was made to Ms. Constance Schriver Cervantes, Compliance Coordlinator, in the
Office of Equal Opportunity and Diversity, Because the allegation invalved a student organizarion,
Ms, Schriver Cervantes and Dr. Anita Cory, Associate Director of the Center for Student
Involvement & Leadership, investigated the situation collaboratively. In lare May and eaxly June,
Ms. Schriver Cervantes and Dr. Cory interviewed or communicated with each of youand your
advisor, Lautie Haag, to investigate the allegation that policy had been violated, In acldition, Ms.
Cervantes and Dr. Cory utilized data from the Feminist Union Facebook page that illeminated the
conversation resulting in alleged discriminatory action against the reporting party.

The findings of the Office of Equal Opportunity and Diversity regarding the formal complaint of
violation of Policy on Human Rights, in redacted form, are attached to this letter. In short, based on 2
preponderance of the evidence as outlined In the attached letter, the actions taken by officers of the
Ulowa Feminist Union in removing the reporting party from the Facebook group was determined
to be in violation of the University's Policy on Human Rights in that he was removed because of his sex,
functionally barring him from participation in the organization’s communication forum.

I concur with Ms. Cervantes and Dr. Cory's findings and therefore am requiring the following action
plan ftems be implemented to provide education for the Feminist Union and restitucion for the

reporting party:

First, the Feminist Union will benefit from an educational opportunity in which an expert
educator provides knowledgeable resources and facilitates a dialogue around complex issues
of gender, sex, allyship, and communicazfon in 2 public forum. Ms. Wanda Malden, Senior
EEO Coordinator, has agreed to provide this education, which s to be scheduled, arranged,
and completed by the Feminist Union during a well-attended public meeting no later than
Qctober J, 2015, She can be reached at wanda-malden@uiowa.edu. ;

-- /
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Second, in order for the educatton program to be meaningful and beneficial, both of you, as
the Feminist Union co-Presidents and administrator(s) of the Facebook page, must meet
with Ms. Malden for dialogue, education, and engagement in creation of the curriculum for
the educational session for the Feminist Union well in advance of the date scheduled for the

program.

Third, the Feminist Union should develop a protocol for ianaging content and/or conflict
in their public meetings and forums (inchuding Facebook) thar adheres to the mission of the
organization, currently stated on the Facebook page. Please provide this document viz email
to the Center for Student [nvalvement & Leadership, attention Dr, Anita Cory (anita-
cory@uiowa.edu), nc later than September 15, 2015. '

Finally, the Feminist Union co-Prestdent(s) and/or Facebook page administrator must
reinstate the reporting party ro the organization’s page and remove alt prior posts that
reference him, the article, and the debate that took place on the Facebook page no later than

July 15, 2015.

This decision is final, and failure to complete any or all of the aforementioned sanctions will resultin
furtlier disciplinary action by the Center for Student Involvement & Leadership. Please indicate
your acceptance of this decision and resulting sanctions no later than 5:00 pm on Friday, July 10,

2015,

If you wish to appeal this decision, a written letter must be delivered to the Office of the Dean of
Srudents, 135 lowa Memorial Union, [owa City, A 52242-1317, within 10 University business days
following your receipt of this letter. :

Information related to this policy violation will be kept on file in the Office of the Dean of Students
and the Center for Student Involvement & Leadership.

If you have any questions or need additional information, please contzct me directly.

Thank you for your time and cooperation,

fam R. Nelson, Ph.D.
Director, Center for Student Involvement & Leadership and lowa Memarial Union

¢ Thomas Rocklin, Vice President for Student Life and acring Dean of Students
Laurie Haag; Advisor, Feminist Union
Anfta Cory, Assoctate Director, Center for Student Involvement & Leadership
Kidsti Finger, Coordinaror, Student Organization Development, The Center for Stuclent

Tnvolvement-& Leadership
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
EASTERN DIVISION

BUSINESS LEADERS IN CHRIST, an
unincorporated association,

Plaintiff,
V.

THE UNIVERSITY OF IOWA; LYN
REDINGTON, in her official capacity as
Dean of Students and in her individual
capacity; THOMAS R. BAKER, in his
official capacity as Assistant Dean of
Students and in his individual capacity; and
WILLIAM R. NELSON, in his official
capacity as Executive Director, lowa
Memorial Union, and in his individual
capacity,

Defendants.

Civil Action No. 17-cv-00080-SMR-SBJ

PLAINTIFF’S RESPONSE
TO THE INDIVIDUAL
DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACT

ORAL ARGUMENT REQUESTED

Christopher C. Hagenow
Hagenow & Gustoff, LLP
600 Oakland Rd. NE
Cedar Rapids, IA 52402
(319) 849-8390 phone
(888) 689-1995 fax
chagenow@whgllp.com

Eric S. Baxter*

Lead Counsel

Daniel H. Blomberg*

The Becket Fund for Religious Liberty
1200 New Hampshire Ave. NW, Suite 700
Washington, DC, 20036

(202) 955-0095 phone

(202) 955-0090 fax
ebaxter@becketlaw.org
dblomberg@becketlaw.org

Counsel for Plaintiff

*Admitted pro hac vice
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Plaintiff Business Leaders in Christ (“BLinC”) responds to the Individual Defendants’

Statement of Undisputed Material Facts as follows:

THE KEY PLAYERS

1. The University of lowa (“University”) is a state institution of higher education governed
by the lowa State Board of Regents. lowa Code §§ 262.7; 263.

Response: Admitted.

2. Business Leaders in Christ (“BLinC”) is a student organization which was founded on
April 1, 2014. Exhibit C to Petition filed December 11, 2017; App. 1.

Response: Admitted that BLinC is a student organization that was founded in the Spring of
2014, and that its original constitution is dated April 1, 2014. BLinC SoF 9 95-96. BLinC

was officially registered in the fall of 2014. BLinC SoF 9] 95.

3. Hannah Thompson (“Thompson”) is a former student, who was co-founder and President
of BLinC during her time at the University. Thompson 7:14—-19; App. 35. Thompson graduated
from the University of lowa in 2017. Id.

Response: Admitted that Hannah Thompson is a former student of the University of lowa
who graduated in 2017. BLinC SoF 9 93. Admitted that she was the co-founder of BLinC
and that she was the president of BLinC during part of her time at the University. BLinC SoF

€9 94, 97-98.

4. Marcus Miller is a former student and BLinC member who sought a leadership position
with the group but was rejected after he revealed to the organization’s leadership that he is gay.
Depo. Ex. 91; App. 123.

Response: Admitted that Marcus Miller was a student at the University of lowa. BLinC has

no knowledge of whether he is a “former” student. Admitted that Marcus Miller was a
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member of BLinC who sought and was denied a leadership position with the group. BLinC
SoF 94 109, 142. Denied to the extent the University Officers assert that Marcus Miller was
denied a leadership position because he is gay. BLinC SoF 99 133, 142, 147, 212, 286, 290.
Marcus Miller was denied a leadership position because he rejected BLinC’s religious beliefs

and refused to abide by them. See BLinC SoF 94 111-42, 147, 212, 286, 290.

5. Dr. Lyn Redington (“Redington’) was Assistant Vice-President and Dean of Students at
the University of lowa at the time of the events at issue in the Petition through May 1, 2018.
Redington 5:23-6:8; App. 39-40.

Response: Admitted.

6. Dr. William Nelson (“Nelson”) was formerly the Executive Director of the lowa
Memorial Union, and is now Associate Dean of Students and Executive Director of the Iowa
Memorial Union. Nelson 8:19-9:4; App. 47-48.

Response: Admitted.

7. Constance Schriver Cervantes (“Schriver Cervantes”) is an attorney and Compliance
Coordinator in the Office of Equal Opportunity and Diversity. Schriver Cervantes 5:12—14; App.
18.

Response: Admitted.

8. Thomas Baker (“Baker”) is an attorney and works in the Office of the Dean of Students.
Baker 3:15-23. Baker has been employed with the University of lowa since 1985, and has held
many titles during that time. Baker 3:6—14; App. 27.

Response: Admitted.

JA 2376



Case 3:17-cv-00080-SMR-SBJ Document 84-1 Filed 11/05/18 Page 4 of 33

UNIVERSITY OF IOWA HUMAN RIGHTS POLICY AND COMPLAINT PROCESS
9. The University abides by the following Human Rights policy in all of its endeavors:

The University of lowa brings together in common pursuit of its educational goals
persons of many nations, races, and creeds. The University is guided by the
precepts that in no aspect of its programs shall there be differences in the
treatment of persons because of race, creed, color, religion, national origin, age,
sex, pregnancy, disability, genetic information, status as a U.S. veteran, service in
the U.S. military, sexual orientation, gender identity, associational preferences, or
any other classification that deprives the person of consideration as an individual,
and that equal opportunity and access to facilities shall be available to all. These
principles are expected to be observed in the internal policies and practices of the
University; specifically in the admission, housing, and education of students; in
policies governing programs of extracurricular life and activities; and in the
employment of faculty staff and personnel. Consistent with state and federal law,
reasonable accommodations will be provided to persons with disabilities and to
accommodate religious practices. The University shall work cooperatively with
the community in furthering these principles.

Depo. Ex. 20; App. 111.
Response: Denied that the University abides by this policy in all of its endeavors. See,
e.g., BLinC SoF 9 29-35, 446. Also, the policy as applied to student organizations is shorter and

has been modified. BLinC’s SoF 49 9-13.

10. Individuals who believe that they have been discriminated against in violation of the
Human Rights Policy are encouraged by the University to bring a complaint to the Office of
Equal Opportunity and Diversity (“EOD”). Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 112.

11. The University distinguishes between formal and informal complaints of discrimination.
Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 112-13.

12. If an individual makes a formal complaint regarding a violation of the Human Rights
Policy, the complaint will be investigated by the EOD, the respondent will be notified of the
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complaint, the respondent and other witnesses will be interviewed, and the EOD will issue a
written finding regarding whether the investigation resulted in a “reasonable basis to conclude,
by the preponderance of the evidence, that the respondent violated the Policy on Human Rights.”
Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 113.

13. Written findings are provided to the respondent, the alleged victim, and the chief
administrative officer in the unit or his or her designee. Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 113.

14. Where the respondent to a formal complaint is a student, the Dean of Students will
review the findings of the EOD and determine, based on the EOD’s findings and input,
appropriate corrective measures and/or sanctions. Depo. Ex. 20. The Dean will go on to
implement appropriate corrective measures and/or sanctions consistent with University
procedures. Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 113-14; see also BLinC’s SoF 99 391-400..

15. Both findings of probable cause of discrimination and the issuance of sanctions may be
appealed. Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 114-15.

16. Sanctions against students are governed by the “Student Judicial Procedure” document.
Depo. Ex. 20; App. 111.

Response: Admitted. Defs.” App. 114.

17. At the time of the facts at issue in the Complaint, University officials disagreed or were
uncertain about whether the University had an “all-comers” policy, but most agreed that the
University did not have an all-comers policy. Nelson 300:14-302:13; Redington 20:19-21:12;
Cervantes 19:9—-11; Baker 146:18-21; App. 22, 33, 42, 85-86.
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Response: Denied that, at the time of the facts at issue in the Complaint, University officials
disagreed about whether the University had an “all comers” policy. There is no admissible
evidence that any University official believed that the University did have an “all comers”
policy. Admitted that some University officials were uncertain about whether the University
had an “all comers” policy. Defs.” App. 42, 85-86. Admitted that most officials, including
those authorized to speak for the University in discovery as Rule 30(b)(6) witnesses, agreed
that the University did not have an all-comers policy. Defs.” App. 22, 33; see also BLinC

SoF 9 1-3, 88-91, 251, 361.

18. The University values diversity and inclusion, the inclusion of various religious groups,
and sets forth its Statement of Religious Diversity and the University Calendar in part as follows:

Religious history, religious diversity, and spiritual values have formed a part of
the University of lowa’s curricular and extracurricular programs since the
founding the University. In order to advance religious diversity on campus, the
University makes reasonable accommodations for students, staff, and faculty
whose religious holy days coincide with their work schedules and classroom
assignments. As a public institution, the University neither promotes any
particular form of religion nor discriminates against students, staff, or faculty on
the basis of their religious viewpoints.
Depo. Ex. 18; App. 109. In its policy, the University sets forth various methods for students,
faculty, and staff to observe religious holidays without penalty. Depo. Ex. 18; App. 109.
Response: Admitted that this is the University’s Statement of Religious Diversity and the
University Calendar. Denied that the University values the inclusion of all religious groups, as

demonstrated by its exclusion of BLinC and its exclusion of several other religious groups this

summer. See, e.g., BLinC SoF 94 429-34.

UNIVERSITY OF IOWA NONDISCRIMINATION STATEMENT

19. The University sets forth its official Nondiscrimination Statement as follows:
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The University of lowa prohibits discrimination in employment, educational
programs, and activities on the basis of race, creed, color, religion, national origin,
age, sex, pregnancy, disability, genetic information, status as a U.S. veteran,
service in the U.S. military, sexual orientation, gender identity, associational
preferences, or any other classification that deprives the person of consideration
as an individual. The university also affirms its commitment to providing equal
opportunities and equal access to university facilities.

Depo. Ex. 21; App. 117.

Response: Admitted. But see BLinC’s SoF 99 9-13.

UNIVERSITY OF IOWA STATEMENT ON DIVERSITY
20. The University sets forth its official statement on diversity as follows:

The University of Iowa values diversity among students, faculty, and staff, and
regards Equal Employment Opportunity and Affirmative Action tools to achieve
diversity. The University believes that a rich diversity of people and the many
points of view they bring serve to enhance the quality of the educational
experience at the University of lowa.

Depo. Ex. 22; App. 87.

Response: Admitted. Defs.” App. 118.

STUDENT ORGANIZATIONS

21. A student organization at the University of lowa is a “voluntary special interest group
organized for education, social, recreational, and service purposes and comprised of its
members.” Depo. Ex. 14; App. 87.

Response: Admitted.

22. Student organizations are separate legal entities from the University, and are not treated
like departments or units. Depo. Ex. 14; App. 87.

Response: Admitted.

23. Student organizations may exist on campus whether or not the University endorses them.
Depo. Ex. 14; App. 87.
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Response: Admitted that the University’s policy states that “[s]tudent organizations can exist

whether or not the University endorses them pursuant to this policy.” Defs.” App. 87.

COSTS OF REGISTRATION AS A “REGISTERED STUDENT ORGANIZATION”

24. Registered student organizations must adhere to the mission of the University, its
supporting strategic plan, policies, and procedures. Depo. Ex. 14; App. 87.

Response: Admitted that the University’s policy states that “[i]t is the responsibility of each
registered student organization to adhere to the mission of this University, its supporting

strategic plan, policies, and procedures.” Defs.” App. 87.

25. Organizations must abide by all local, state, and federal laws. Depo. Ex. 14; App. 87.
Response: Admitted that the University’s policy states that “[o]rganizations must abide by

all local, state, and federal laws.” Defs.” App. 87.

26. An organization’s goals, objectives, and activities must not deviate from established
University policies and procedures. Depo. Ex. 14; App. 87.

Response: Admitted that the University’s policy states that “[a]n organization’s goals,
objectives, and activities must not deviate from established University policies and

procedures.” Defs.” App. 87.

27. Membership and participation in a registered student organization must be “open to all
students without regard to race, creed, color, religion, national origin, age, sex, pregnancy,
disability, genetic information, status as a U.S. veteran, service in the U.S. military, sexual
orientation, gender identity, associational preferences, or any other classification that deprives
the person of consideration as an individual.” Depo. Ex. 14; App. 87.

Response: Admitted that, at the time of the events at issue in the Complaint [Dkt. 1], the

quoted language was included in the University’s policy on “Registration of student
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organizations.” Defs.” App. 89. Denied that the University has strictly interpreted or applied
the policy as written. See, e.g., BLinC’s SoF 9 17-19, 24-92, 330. Also, the University has

recently amended the policy as applied to student organizations. BLinC’s SoF 99 9-13.

28. Organizations must “guarantee that equal opportunity and equal access to membership,
programming, facilities, and benefits shall be open to all persons.” Depo. Ex. 14; App. 87.

Response: Admitted that the University’s policy states that organizations “will guarantee
that equal opportunity and equal access to membership, programming, facilities, and benefits
shall be open to all persons.” Defs.” App. 88. The University has always understood and
applied this language only to prohibit status-based discrimination on a limited number of
specified bases, not as an all-comer’s policy, and not as a prohibition against restricting
leadership or membership based on shared “goals and beliefs.” BLinC’s SoF 99 1-3, 8, 14,

88-91, 259-60, 272, 303-04, 325-28, 372-73, 416.

29. To be recognized as a registered student group, an organization must include the
complete Ul Human Rights Clause in its constitution:

In no aspect of its programs shall there be any difference in the treatment of
persons on the basis of race, creed, color, religion, national origin, age, sex,
pregnancy, disability, genetic information, status as a U.S. veteran, service in the
U.S. military, sexual orientation, gender identity, associational preferences, or any
other classification which would deprive the person of consideration as an
individual. The organization will guarantee that equal opportunity and equal
access to membership, programming, facilities, and benefits shall be open to all
persons. Eighty percent (80%) of this organization’s membership must be
composed of Ul students.

Depo. Ex. 17; App. 87.
Response: Admitted that a University policy requires that the identified language be
included in all student organizations. Defs.” App. 96. Denied that the University has

consistently or equally enforced this requirement. BLinC SoF 99 408-09. At the time
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this lawsuit commenced, only 32% of student organizations were in compliance with

the requirement. BLinC SoF 419 (BLinC App. 412).

BENEFITS OF REGISTRATION

30. Student groups which chose to register through the University may receive the following
benefits: establishment of an account in the Student Organization Business Office (SOBO),
Fraternity Business Service, or Recreational Services and appropriate purchasing privileges in
accordance with University policies; eligibility to apply for funds from mandatory Student
Activity Fees; inclusion in appropriate University publications; utilization of the Center for
Student Involvement & Leadership’s (“CSIL”) OrgSync software; utilization of the University’s
trademarks; eligibility for use of campus meeting facilities and outdoor spaces; eligibility to
utilize Ul Fleet Services vehicles; eligibility to utilize University staff and programming
resources; eligibility to utilize the University’s Mass Mail system once a semester; eligibility to
apply for awards and honors presented to registered organizations and members; and eligibility
to apply for Student Organization Office Suite (“SOOS”) or Student Activity Center office
and/or storage space. Depo. Ex. 14; App. 87.

Response: Admitted that these and other benefits are available to registered student

organizations. Defs.” App. 88; see also BLinC SoF 9 238-39.

31. Registered student organizations have the opportunity to participate in the Student
Organization Fair in August and January of each year. Affidavit of Kristi Finger, filed January
5,2018,9'5; App. 9.

Response: Admitted.

32. Students enrolled in the University of Iowa pay $36 per semester per student which goes
to support University services, programs, and student organizations. Nelson 273:8-275:7; App.
81-82.

Response: Admitted.

33. Registered student organizations may receive funding from the activity fee collected from
students. Depo. Ex. 14; Nelson 275:1-7; App. 82, 89.

Response: Admitted.
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34. The University asserts its right to regulate student groups in the interest of providing
equal treatment to all of its students under the law. Nelson 292:17-293:2; App. 84.

Response: Admitted that Dr. Nelson claimed that the University has an interest in
“provid[ing] equal treatment to all under the law.” BLinC App. 356 [Nelson Dep. 292:25-
293:2]. Denied that the University’s actions in this case furthered that interest, or that the
University currently or previously has either interpreted or enforced that interest equally to

all student groups. See, e.g., BLinC SoF 4 262-66, 340-43, 395-402.

35. Student organizations at the University “provide opportunities for fellowship . . . [and]
learning outside the classroom, opportunities to engage the curriculum with the co-curriculum in
a more practical experiential kind of way.” Nelson 290:12-291:2; App. 84.

Response: Admitted. Dr. Nelson also testified that it is the University’s desire “to encourage
a broad diversity of student organizations” and to give students “opportunity to confront
ideas that they might disagree with and learn how to debate and grapple with positions that

maybe they have never grappled with before.” BLinC SoF q 379-80.

NON-REGISTERED STUDENT ORGANIZATIONS

36. Non-registered Student Organizations may still organize and meet on the University
campus, and groups may reserve space in the lowa Memorial Union (“IMU”) at the general
public event pricing, if space is available. Depo. Ex. 14; Affidavit of William R. Nelson, filed
January 17, 2018, 4 1; App. 7, 90.

Response: Admitted that nonregistered student groups are denied the benefits granted to

registered student organizations and instead are treated like members of the general public,

who can only access a limited set of services at the University at both a much higher price

and with many more restrictions. See also BLinC SoF 9 239.
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37. Non-registered Student Organizations may also request meeting space within university
residence halls subject to the University Housing & Dining Academic Year Room Reservation
Policy for External Groups. Affidavit of William R. Nelson, filed January 17, 2018, § 4; App. 7.

Response: Admitted that nonregistered student groups are denied the benefits granted to
registered student organizations and instead are treated like members of the general public,
who can only access a limited set of services at the University at both a much higher price

and with many more restrictions. See also BLinC SoF 9 239.

38. Non-registered Student Organizations may use the bulletin boards located on the Ground
Floor of the IMU and the bulletin board in the Student Activities Center located on the IMU 2"
floor. Affidavit of William R. Nelson, filed January 17, 2018, 4 3; App. 7

Response: Denied. See BLinC SoF 9239 (especially BLinC App. 1189). Nonregistered
student groups are denied the benefits granted to registered student organizations and instead
are treated like members of the general public, who can only access a limited set of services
at the University at both a much higher price and with many more restrictions. BLinC SoF

€239

39. Non-registered Student Organizations may request to have flyers displayed on bulletin
boards in residence halls, as well as on digital displays subject to University policies. Affidavit
of William R. Nelson, filed January 17, 2018, 4 5; App. 7.

Response: Denied. See BLinC SoF 9239 (especially BLinC App. 1189). Nonregistered
student groups are denied the benefits granted to registered student organizations and instead
are treated like members of the general public, who can only access a limited set of services
at the University at both a much higher price and with many more restrictions. BLinC SoF

239.
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40. Non-registered Student Organizations may request to distribute communications by
mass-mailings. Affidavit of William R. Nelson, filed January 17, 2018, 4 5; App. 7.

Response: Admitted that registered student groups are denied the benefits granted to
registered student organizations and instead are treated like members of the general public,
who can only access a limited set of services at the University at both a much higher price

and with many more restrictions. BLinC SoF 9] 239.

41. Non-registered Student Organizations may advertise or recruit on campus subject to the
University’s “Casual Use” policy. Affidavit of William R. Nelson, filed January 17, 2018, 9 6;
App. 7.

Response: Admitted that nonregistered student groups are denied the benefits granted to
registered student organizations and instead are treated like members of the general public,
who can only access a limited set of services at the University at both a much higher price

and with many more restrictions. BLinC SoF ¢ 239.

REFUSAL OF REGISTRATION, DEREGISTRATION, AND OTHER PENALTIES
42. Between January 1, 2008 and June 8, 2018, thirty-one (31) student organizations have
been refused registration, deregistered or otherwise penalized or subjected to official corrective

measures by the University (excepting “BLinC”). See Defendant, the University of lowa,
Answers to First Set of Interrogatories, No. 6; App. 13-15.

Response: Admitted that the University’s interrogatory responses identified thirty-one (31)
student organizations that were denied registration or deregistered between January 1, 2008,
and June 8, 2018. None of those groups were subjected to these adverse actions for reasons
related to the University’s Human Rights Policy or for any other reason that demonstrated
that the University equally enforced its Policy against other student groups. Defs.” App. 13-

15.
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43. The UI Feminist Union was also found responsible for violations of the Human Rights
Policy, but they were not a registered student organization at the time. Nelson 278:24-279:1;
App. 83.

Response: Admitted that the University’s issued a finding against Ulowa Feminist Union

that there was “a reasonable basis to believe that” it had violated “the university’s Policy on

Human Rights.” Exhibit 83. Denied that Ulowa Feminist Union was not a registered student

organization at the time. Exhibit 83.

44. Between January 1, 2008 and June 8, 2018, the University investigated allegations of
violations of the Human Rights Policy brought against three student groups: the IU Feminist
Union, 24:7, and BLinC. See Defendant, the University of lowa, Answers to First Set of
Interrogatories, No. 8; App. 16.

Response: Admitted that these are the on/y groups that the University has ever identified as

being investigated for a violation of the Human Rights Policy.

45. Business Leaders in Christ (“BLinC”) is a student organization which was founded on
April 1, 2014. Exhibit C to Petition filed December 11, 2017; App. 1.

Response: Admitted that BLinC is a student organization and that it was founded on or

around April 1, 2014. BLinC SoF 9 95-96.

46. At the time of the events at issue in the Petition, BLinC had seven student members.
Thompson 15:13—15; App. 36.

Response: Admitted.

47. The group’s purpose, as set forth by BLinC, was as follows at the time it was founded:

As seekers of Christ, Business Leaders in Christ is a student organization within
the Tippie College of Business meant to help students learn about how to
continually keep Christ first in the fast-paced business world. Using the Bible as a
guide, through fellowship and small group discussion, students will network
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within the College and with business leaders, who walk with Christ on a day-to-
day basis.

Exhibit C, Petition filed December 11, 2017; App. 1.

Response: Admitted.

48. In its original constitution, BLinC set forth the University of Iowa’s Human Rights
Clause as required under the Registered Student Organization Constitutional Standards and
Guidelines policy. Compare Exhibit C to Petition filed December 11, 2017 with Depo. Ex. 17,
App. 96.

Response: Admitted.

49. Since BLinC had complied with its requirements for recognition, the University
recognized BLinC as a Registered Student Organization in the Fall of 2014. Thompson 15:13—
16:10; App. 36.

Response: Admitted.

50. On February 3, 2016, Marcus Miller (“Miller”), a student at the University and member
of BLinC, reached out to Hannah Thompson (“Thompson”) by email, to express his interest in
BLinC. Depo. Ex. 96; App. 141.

Response: Admitted.

51. On March 29, 2016, Miller again contacted Thompson, this time to inquire how he might
join BLinC’s leadership team. Depo. Exs. 88, 96; App. 119, 141.

Response: Admitted.

52.0n April 7, 2016, Miller met with Thompson to discuss leadership positions within
BLinC. Depo. Ex. 96; App. 141.

Response: Admitted.

15

JA 2388



Case 3:17-cv-00080-SMR-SBJ Document 84-1 Filed 11/05/18 Page 16 of 33

53. During the April 7, 2016 meeting, Miller disclosed to Thompson that he is gay. Depo.
Exs. 91, 93, 96; App. 123, 124, 141.

Response: Admitted.

54. Thompson told Miller that she would need to discuss his sexual orientation with other
members of the leadership team, as she was not sure how Miller’s revelation would affect his
chances of becoming an officer in BLinC. Depo. Exs. 95, 96; App. 138, 141.

Response: Denied. Thompson told Miller that she would need to discuss his statements that
the teachings of the Bible on same-sex relationships were something that he had been struggling

with and that he desired to engage in same-sex relationships in violation of those teachings.

BLinC SoF q9 117-34.

55. At some point after her conversation with Miller, Thompson met with other members of
BLinC’s leadership: Kolton Dames (“Dames”) and Nate Wells (“Wells”). Depo. Ex. 95; App.
137.

Response: Admitted.

56. The three discussed Miller’s sexual orientation, and continued to discuss the issue over
the next couple of weeks. Depo. Ex. 95; App. 137-138.

Response: Denied. The three discussed Miller’s suggestions that he didn’t share BLinC’s
view of the Bible as an authoritative guide, including specifically the Bible’s teaching on

sexual conduct. BLinC SoF 99 127-33.

57. BLinC’s then-executive team members decided that Miller was not a good fit for the
organization’s leadership team. Depo. Ex. 95; App. 138.

Response: Admitted that BLinC’s then-executive team members decided that Miller was not

a good fit for the organization’s leadership team because of his fundamental theological
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disagreement with BLinC’s faith and because he could model their faith or lead their members

with sound doctrine and interpretation of Scripture. BLinC SoF 9 130-32.

58. Thompson admits that Miller was otherwise qualified to hold a leadership position with
BLinC. Thompson 25:12—15; App. 37.

Response: Admitted.

59. On or about April 27, 2016, Thompson met with Miller again. Depo Exs. 96, 106;
App.141, 144.

Response: Admitted.

60. At the April 27, 2016 meeting, Thompson told Miller that he would not be selected for a
position on BLinC’s executive leadership team. Depo. Exs. 96, 106; App. 141, 144.

Response: Admitted.

61.On May 17, 2016, Miller emailed Thompson to express that he felt he had been
discriminated against by BLinC on the basis of his sexual orientation. Depo. Ex. 90; App. 122.

Response: Denied. Miller expressed concern that “the reason I am not allowed to be on the
executive board is due to my sexual orientation, combined with potentially having a
revisionist view on the subject of marriage.” Defs.” App. 122. Miller further engaged in an
extended discussion explaining why he believed that his theological interpretation of the
Bible’s views on sexual morality was correct, and why that view permitted him to engage in

conduct that BLinC sincerely believed was sinful. /d.

62. Thompson discussed Miller’s email with Dames. Depo. Ex. 95; App. 137.

Response: Admitted.
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63. Thompson responded to Miller’s email on June 22, 2016, describing her views on
homosexuality and reiterating that Miller would not be permitted to have a position on BLinC’s
leadership team. Depo. Ex. 90; App. 120-121.

Response: Admitted that Thompson responded to Miller’s email to state that it was “not
because you call yourself a homosexual that you cannot be on leadership, but because your
pursuit of this sin.” Defs.” App. 120-21. Thompson explained BLinC’s theological beliefs,
how they differed from Miller’s, and why Miller’s disagreement with BLinC’s views on sin

and grace made him a poor fit for BLinC’s leadership team. Defs.” App. 121.

64. In her June 22, 2016 email, Thompson stated that “Those in an executive position within
BLinC are being held to the standard that, although we may struggle, we choose to turn from our
sin and receive the grace of Jesus.” Depo. Ex. 90; App. 121.

Response: Admitted.

65. At the beginning of the following school year, BLinC decided to clarify its leadership
standards by drafting a “Statement of Faith” which it would require leadership-level members to
agree to and sign. Petition, filed December 11, 2017, 9 63; Depo. Ex. 116; App. 162.

Response: Admitted.

66. BLinC’s Statement of Faith set forth various statements of its version of Christianity,
including a Doctrine of Personal Integrity, which states as follows:

All Christians are under obligation to seek to follow the example of Christ in their
own lives and in human society. In the spirit of Christ, Christians should oppose
racism, every form of greed, selfishness, and vice, and all forms of sexual
immorality, including pornography. We believe God’s intention for a sexual
relationship is to be between a husband and a wife in the lifelong covenant of
marriage. Every other sexual relationship beyond this is outside of God’s design
and is not in keeping with God’s original plan for humanity. We believe that
every person should embrace, not reject, their God-given sex. We should work to
provide for the orphaned, the needy, the abused, the aged, the helpless, and the
sick. We should speak on behalf of the unborn and contend for the sanctity of all
human life from conception to natural death.
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Depo. Ex. 116; App. 162.
Response: Denied. The statement drafted at the August 20, 2016 “Vision Meeting” identified
core Christian doctrines to which BLinC ascribed, including the following statement
concerning its leaders’ obligation to turn from sin:
As I hold an Executive position with Business Leaders in Christ, I commit to live
a life in which I turn from my sin and actively choose the biblical principles of
Godly sanctification and righteousness. If and when I misstep, I will confess my
struggle to God and to a member of the Business Leaders in Christ executive
board acknowledging that I choose to receive grace and forgiveness from God and
from others, and turn from my sin.
BLinC SoF q 151. The “Doctrine of Personal Integrity” was not added until after the

Defendant Officials asked BLinC’s officials to explain their religious beliefs in greater detail.

BLinC SoF 9 213-22.

67. On February 16, 2017, Miller went to the Equal Opportunity and Diversity Office to
make a complaint against BLinC and 24:7, another Christian organization on campus with which
he had a conflict. Depo. Ex. 93; App. 124.

Response: Admitted.

68. On February 20, 2017, Miller filed a formal complaint against BLinC, stating that his
rights had been violated by the group because he is “openly gay.” Depo. Ex. 91; App. 123.

Response: Admitted.

CONSTANCE SCHRIVER CERVANTES’ INVESTIGATION OF MILLER’S HUMAN
RIGHTS COMPLAINT

69. Constance Schriver Cervantes (“Schriver Cervantes”) was assigned to investigate
Miller’s Human Rights complaint against BLinC. Schriver Cervantes 12:2-6; App. 21.

Response: Admitted.
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70. Schriver Cervantes is a Compliance Coordinator in the Office of Equal Opportunity and
Diversity. Schriver Cervantes 5:12—14; App. 18.

Response: Admitted.

71. Schriver Cervantes is an attorney who specialized in “employment and labor and
discrimination” cases in private practice prior to being hired by the University of lowa. Schriver
Cervantes 5:17-6:13; App. 18-19.

Response: Admitted.

72. During her time with the University, Schriver Cervantes has conducted investigations
into Human Rights-related complaints against three student groups: BLinC, the UI Feminist
Union, and 24:7. Schriver Cervantes 17:6—-17; App. 21.

Response: Admitted.

73. Schriver Cervantes used her discretion and legal training in determining how to apply the
Human Rights Policy during her investigation into BLinC’s discriminatory actions. Schriver
Cervantes 21:15-16; App. 23

Response: Admitted that Ms. Schriver Cervantes testified that no one with supervisory
responsibility “talked to [her] about how [she] should apply or interpret the Human Rights
Policy” and that it was “up to [her] discretion how it’s applied.” Defs.” App. 23. Denied that

Schriver Cervantes used her legal training in the process.

74. Schriver Cervantes interprets the Human Rights Policy as not prohibiting discrimination
on the basis of belief, but rather, on the basis of protected classification. Schriver Cervantes
22:25-23:2; App. 24-25.

Response: Admitted.

75. As part of her investigation, Schriver Cervantes reviewed the documentation provided by
the parties, including Facebook messages and emails between the Miller and Thompson,
BLinC’s constitution, University policies governing registered student organizations, a
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chronology prepared by Thompson, and minutes of a BLinC meeting provided by Thompson.
Depo. Ex. 106; App. 142.

Response: Admitted.

76. She also conducted interviews with both Miller and Thompson. Depo. Exs. 93, 95, 106;
Schriver Cervantes 12:2—6; App. 20, 124-125, 137-138, 143-144.

Response: Admitted.

77. Redington asked Thomas Baker, another university attorney, to sit in on the investigation
being conducted by Schriver Cervantes. Baker 16:4—11; App. 31.

Response: Admitted that Redington asked Thomas Baker to sit in on the investigation.

Admitted that Mr. Baker is an attorney. Defs.” App. 27-30.

78. Redington told Baker that she wanted him to serve as a liaison between the EOD and the
Center for Student Involvement and Leadership (“CSIL”). Baker 16:4-19; App. 31.

Response: Admitted.

79. During his time with the University, Baker has been responsible for investigating student
misconduct cases, student discipline, and “other duties as assigned.” Baker 3:16-6:1; App. 27-
30.

Response: Admitted.

80. Baker was not involved in advising student organizations, but did investigate complaints
against student organizations. Baker 6:5-21; App. 30.

Response: Admitted.

81. Baker was present at the interviews of both Miller and Thompson. Baker 127:4-11; App.
32.
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Response: Admitted.

82. On June 30, 2017, upon completing her investigation, Schriver Cervantes issued a written
finding that BLinC had violated the University’s Human Rights Policy. Depo. Ex. 106; App.
142.

Response: Admitted.

83. Schriver Cervantes found that the “basis for BLinC’s refusal to select Complainant
[Miller] for the position of vice-president was his sexual orientation.” Depo. Ex. 106; App. 146.

Response: Admitted that this was her finding.

84. In her report, Schriver Cervantes indicated that “[s]tudent organizations may state a set of
beliefs with which their members or leaders must comply. . . . However, an organization may not
adopt a statement of beliefs that is inconsistent with the Policy on Human Rights, and base
exclusion on a protected classification.” Depo. Ex. 106; App. 146.

Response: Admitted.

85. On July 14, 2017, Jacob Estell (“Estell””), incoming President of BLinC, wrote a letter to
Dr. Lyn Redington, Assistant Vice President and Dean of Students, asking her to reverse
Schriver Cervantes’ finding against BLinC. Depo. Ex. 109; App. 149-150.

Response: Admitted.

DR. WILLIAM NELSON’S INVESTIGATION AND IMPOSITION OF SANCTIONS

86. Per University policy, BLinC representatives met with Dr. William Nelson (“Nelson”™)
on September 1, 2017. Nelson 44:5-7; App. 58.

Response: Admitted. Dean Baker was also at the meeting. BLinC SoF 9 194.
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87. Nelson was formerly the Executive Director of the lowa Memorial Union, and is now
Associate Dean of Students and Executive Director of the lowa Memorial Union. Nelson 8:19—
9:4; App. 47-48.

Response: Admitted.

88. Nelson is responsible for providing administrative oversight to Fraternity and Sorority
Life, campus programs, student activities, and annual events. Nelson 9:5-10:15; App. 48-49.

Response: Admitted.

89. Nelson’s responsibilities include, in part, the registration of student organizations
through the Center for Student Involvement and Leadership through the lowa Memorial Union.
Nelson 117:3—118:4; App. 79-80.

Response: Admitted.

90. Nelson has the final authority for construing the Human Rights Policy for the
University. Nelson 118:1-4; App. 80.

Response: Admitted.

91. As Executive Director of the lowa Memorial Union, Nelson is responsible for issuing
sanctions if a student group is found to be in violation of the Human Rights Policy and sanctions
are warranted. Nelson 32:11-33:11; App. 50-51.

Response: Admitted.

92. To resolve cases involving violations of the Human Rights Policy, it is Nelson’s
responsibility to meet with students and whatever advisors they wish to include in the meeting.
Nelson 33:18-25; App. 51.

Response: Admitted.
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93. During the course of meetings with students and their advisors, Nelson discusses the
facts of the case. Nelson 33:18-25; App. 51.

Response: Admitted that Nelson discussed the facts of the case, although he stated he would

not reconsider them.

94. Nelson relies primarily on the finding made by the Office of Equal Opportunity and
Diversity investigator in deciding whether to issue sanctions in a particular case. Nelson 37:2—
12; App. 54.

Response: Admitted.

95. Nelson has no responsibility to independently confirm the facts included in the official
finding. Nelson 37:2—12; App. 54.

Response: Denied. Dr. Nelson’s supervisor, Dean Redington, testified that she expected him
to conduct an independent review of the investigator’s findings, as the appeal through Dr.
Nelson was the only avenue of appeal available to student organizations like BLinC. BLinC
SoF 99 391-400. Further, Dr. Nelson’s findings against BLinC explicitly stated that they

were made based on his view of the “preponderance of the evidence.” BLinC App. 1221.

96. Nelson attends a student meeting with knowledge of whether a violation has occurred,
based on the EOD’s findings, but gives the respondent group an opportunity to “provide
additional context, to ask additional questions, for me to then share what the process looks like
moving forward.” Nelson 40:1-41:14; App. 56-57.

Response: Admitted that Dr. Nelson attended the meeting with BLinC and gave BLinC’s
leaders an opportunity to provide additional context and to ask questions. Denied that Dr.
Nelson considered anything he learned at the meeting to review the investigator’s findings.

BLinC SoF 9 356-59, 391.
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97. Nelson uses his meetings with students to determine whether the violation is severe
enough to warrant issuance of a sanction. Nelson 41:7-14; App. 57.

Response: Denied. Dr. Nelson testified that he relied primarily on the investigator’s findings
and that his view was that he had no responsibility to independently confirm the facts

included in the official finding. Defs.” App. 54.

98. If an investigation returned a finding of “no probable cause” that discrimination
occurred, Nelson would review the investigatory report, but would not move forward with the
sanctions process. Nelson 37:13-38:1; App. 54-55.

Response: Admitted.

99. During the course of his career with the University, Nelson could only recall three
investigations into violations of the Human Rights Policy by Registered Student Organizations.
Nelson 35:23-36:7; App. 52-53.

Response: Admitted.

100. The groups investigated during Nelson’s time with the University were BLinC, 24:7,
and the UI Feminist Union. Nelson 36:8-9; App. 53.

Response: Admitted.

101. At the time of the events at issue in the Petition, Nelson understood that the Office of
Equal Opportunity and Diversity had found BLinC to be in violation of the Human Rights Policy
for denying a student a leadership opportunity because of his status as a gay man. Nelson 38:2—
7; App. 55.

Response: Admitted that Nelson understood that to be the finding of the Office of Equal

Opportunity and Diversity.
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102. In reviewing Thompson’s email to Miller, it was clear to Nelson that Thompson had
rescinded an offer for a leadership position in BLinC because Miller told her that he was “openly
gay.” Nelson 38:8-20; Depo. Ex. 90; App. 55, 120.

Response: Denied. Dr. Nelson testified that he did not look beyond the investigator’s
findings to confirm their accuracy, but simply accepted the findings without making any
independent effort to confirm whether they accurately reflected the facts. BLinC SoF 9 356-
57. Dr. Nelson did not testify that he reviewed Thompson’s email to Miller. He drew his
conclusions based on how the investigator summarized the email in her findings. Defs.” App.

55 (“The Findings, I know, referenced [an] email . . . .”).

103. In the September 1, 2017 meeting with the students and their counsel, BLinC argued
that Miller had not been discriminated against based of his status as a gay man, but rather on the
basis of his unwillingness to conform his conduct to the standards of morality set forth by
BLinC. Nelson 45:12-49:10; App. 59-63.

Response: Admitted in part. BLinC also explained that its determination was based on the
predicate that Miller disagreed with BLinC’s religious beliefs, in addition to his refusal to

live consistently with those beliefs.

104. Nelson believed that no distinction could reasonably be made between Miller’s status
and his conduct. Nelson 45:12-49:10 (“I believe there was a violation because he [Miller]
admitted to the then-president that he was gay, and the offer for the vice president position was
retracted after he made the admission.”); Depo. Ex. 109; App. 149.

Response: Denied. There is no testimony from Dr. Nelson that no distinction could
reasonably be made between Miller’s status and his conduct. To the contrary, Dr. Nelson and
others testified repeatedly and unanimously that the Human Rights Policy itself distinguishes
status from conduct, prohibiting status-based discrimination while allowing belief-based and
conduct-based restrictions. BLinC SoF 9/ 207-09, 212, 260, 272-74, 326-29, 372. Dr. Nelson

admitted that it would be permissible to deny a heterosexual individual a leadership position
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for disagreeing with BLinC’s religious views concerning homosexuality. Defs.” App. 62-63
[Nelson Dep. 48:15-21, 49:4-10]. Dr. Nelson explained that his understanding that BLinC
had violated the Policy derived wholly from his accepting the findings of the EOD report on

its face, without reviewing the underlying facts. Defs.” App. 65-66.

105. Nelson believed, based upon the findings of the EOD, that violation of the Human
Rights Policy had occurred. Nelson 61:5-18; 82:21-83:9; App. 64-66.

Denied: Admitted that Dr. Nelson reached this conclusion without directly reviewing any of
the evidence, and despite letters from Hannah Thompson and Jacob Estell explaining that
those findings were false and despite Estell’s unequivocal statement to him at the
September 1 meeting that the findings were false and further did not reflect BLinC’s
leadership policy either previously or going forward. Defs.” App. 64-66; see also BLinC SoF

€9 356-60, 391-402.

106. Nelson issued a letter of sanctions to BLinC on September 13, 2017, in which he
acknowledged that a violation of the Human Rights Policy had occurred, and then asked the
organization to commit to compliance with the Human Rights Policy, submit a list of
qualifications for leaders which protected the rights of non-heterosexuals, and submit a plan for
interviewing leaders which would not violate the Human Rights Policy. Nelson 82:21-84:25;
Depo. Ex. 114; App. 65-67, 151.

Response: Denied. Dr. Nelson’s letter of sanctions did not merely acknowledge a violation,
but stated that “I find there is a preponderance of evidence that BLinC violated the
University of lowa Human Rights Policy.” BLinC App. 1221. Further, Dr. Nelson instructed
BLinC to submit a list of qualifications “to ensure that persons who identify as non-
heterosexuals are not categorically eliminated from consideration” and to submit a plan
ensuring that leadership applicants would be asked questions “that are not presumptive of

candidates based upon their sexual orientation.” Defs.” App. 66-67. Dr. Nelson has admitted
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that BLinC’s constitution and Statement of Faith satisfied these requirements after BLinC
altered those documents in response to Dr. Nelson’s instructions. BLinC SoF 99 210-12, 216-
17 [Nelson Dep. 65:18-67:4, 70:5-71:8, 72:14-21, 77:25-79:16]; see also BLinC App. 0276
[Nelson Dep. 83:10-84:25]; see also BLinC SoF 99 346-47 (Dean Baker conceding that
BLinC satisfied the second requirement and would have satisfied the third requirement if its
beliefs had only prohibited sexual activity outside of marriage generally, not sexual activity

outside of heterosexual marriage).

107. As a result of Nelson’s letter, BLinC altered its constitution to include a section on
membership that complied with the Human Rights Policy, as well as a statement of faith which
outlined the group’s beliefs, including its beliefs about sexuality. (“We believe God’s intention
for a sexual relationship is to be between a husband and a wife in the lifelong covenant of
marriage. Every other sexual relationship beyond this is outside of God’s design and is not in
keeping with God’s original plan for humanity. We believe that every person should embrace,
not reject, their God-given sex.”). Depo. Ex. 116; App. 162.

Response: Admitted that BLinC altered its constitution in compliance with Dr. Nelson’s
instructions at the September 1 meeting and the September 13 letter, and that its updated
Statement of Faith reflected its sincere religious beliefs on several beliefs, including its

beliefs about sexuality.

108. BLinC submitted its revised constitution and Statement of Faith on September 27,
2017. Depo. Ex. 115; App. 153.

Response: Admitted.

109. Nelson believed that the provisions in BLinC’s Statement of Faith relating to marriage

between a “husband and wife” violated the Human Rights Policy. Nelson 90:4-99:21; App. 68-

77.
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Response: Admitted that Dr. Nelson deregistered BLinC on the grounds that the provisions
in BLinC’s Statement of Faith relating to marriage between a “husband and wife” violated
the Human Rights Policy. Dr. Nelson later conceded, however, that his conclusion was
wrong, that BLinC’s beliefs about marriage, sexuality, and gender identity did not
violate the Human Rights Policy, and that construing the Human Rights Policy otherwise
would violate state and federal law. Defs.” App. 68-77 [Nelson Dep. 90:4-95:12, 96:6-13,

97:11-23, 99:2-21]; see also BLinC SoF 4 199-201, 205-12, 215-17, 366-68, 370-78.

110. Nelson noted that provisions of BLinC’s Statement of Faith were discriminatory as they
relate to homosexual or transgender individuals. Nelson 96:14-23; App. 74.

Response: Admitted that Dr. Nelson deregistered BLinC based on his determination that
BLinC’s Statement of Faith “on its face, does not comply with the University’s Human
Rights policy since its affirmation, as required by the Constitution for leadership positions,
would have the effect of disqualifying certain individuals from leadership based on sexual
orientation or gender identity.” BLinC App. 1233. Dr. Nelson later conceded, however, that
his conclusion was wrong, that BLinC’s beliefs about marriage and sexuality did not violate
the Human Rights Policy, and that construing the Human Rights Policy otherwise would
violate state and federal law. Defs.” App. 68-77 [Nelson Dep. 90:4-95:12, 96:6-13, 97:11-23,

99:2-21]; see also BLinC SoF 9 199-201, 205-12, 215-17, 366-68, 370-78.

111. On October 19, 2017, Nelson rejected the BLinC’s revisions to its constitution based on
the provisions related to sexual orientation and gender identity, and gave BLinC an additional 10

days to comply with the Human Rights Policy. Nelson 100:9-22; Depo. Ex. 118; App. 78, 163.
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Response: Admitted that Dr. Nelson rejected BLinC’s constitution based on his
determination that it did not meet the “requirements [he] delineated for BLinC to remain as a
registered student organization in good standing,” that his rejection was based on his
interpretation of the Human Rights Policy, and that he gave BLinC 10 days “to make
additional revisions to your Statement of Faith” to comply with the Policy. BLinC App.
1233. Dr. Nelson further stated that failure to submit revisions would result in his finding that
BLinC was not in compliance with the Policy and his revocation of BLinC’s registered

status. Id.

LYN REDINGTON’S REVIEW OF BLINC’S APPEAL

112. Lyn Redington was Assistant Vice-President and Dean of Students at the University of
Iowa at the time of the events at issue in the Petition until her retirement on May 1, 2018.
Redington 5:23-6:8; App. 39-40.

Response: Admitted.

113. Redington’s major responsibilities with the University included overseeing the student
conduct process, as well as overseeing the lowa Memorial Student Union and Dr. Bill Nelson.
Redington 6:9-16; App. 40.

Response: Admitted.

114. Redington is not an attorney and relied extensively on University Counsel for advice
regarding student groups and their Constitutional rights. Redington 26:6-28; 31:14-21; 65:13—
14; App. 43-45.

Response: Denied that Redington relied extensively on advice of counsel.

115. Redington was not involved in the decision to deregister BLinC. Redington 14:10-14;
App. 41.
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Response: Denied. Dean Redington was Dean Baker’s supervisor and appointed Dean Baker
to participate in the investigation and sanctioning of BLinC because of his extensive
experience. BLinC SoF 49 317-20. Dean Baker played a lead role in the investigation and
sanctioning of BLinC. BLinC SoF qq 333-39. Dean Redington was also Dr. Nelson’s
supervisor and both reviewed and affirmed Dr. Nelson’s decision to deregister BLinC.
Defs.” App. 41 [Redington Dep. 14:15-18]; Defs.” App. 165 (letter from Dean Redington
stating “I affirm the decision of Dr. Nelson that BLinC violated the University’s Human
Rights Policy” and “I affirm the sanctioning decision of Dr. Nelson to revoke the registration

of BLinC”); see also SoF 9 393-402; BLinC App. 570 [Redington Dep. 6:16].

116. However, Redington was involved in BLinC’s appeal of the deregistration. Redington
14:13-18; App. 41.

Response: Admitted that Redington was involved in BLinC’s appeal of the deregistration.

117. Upon receiving the appeal and prior to issuing her decision, Redington consulted with
the University’s Office of General Counsel and reviewed the documentation provided to her.
Redington 28:21-29:13; App. 43.

Response: Admitted that Dean Redington consulted with the University’s Office of General
Counsel, though neither she nor the University submitted evidence of the nature, substance,
duration, or comprehensiveness of that consultation. Denied that Dean Redington reviewed

the documentation provided to her. BLinC SoF 99 392-402.

118. On November 16, 2017, Redington wrote a letter to Estell and his counsel, Eric Baxter
(“Baxter”), affirming Nelson’s decision to issue sanctions and explaining that BLinC’s Statement
of Faith does not comply with the University’s Human Rights Policy. Depo. Ex. 119; App. 165.
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Response: Admitted that Redington wrote the letter, affirmed Nelson’s decision, and upheld

the determination that BLinC’s Statement of Faith violated the Policy.

119. In her letter, Redington explained that the affirmation of the Statement of Faith “would
have the effect of disqualifying certain individuals from leadership positions based on sexual
orientation or gender identity, both of which are protected classifications under Chapter 216 of
the Iowa Code (the Iowa Civil Rights Act) and the University of lowa Human Rights Policy.”
Depo. Ex. 119; App. 165.

Response: Admitted.

120. Redington stressed that although BLinC claimed it was being “kicked off campus,” a
“student organization can exist on campus whether or not the University approves its registration
pursuant to the Registration of Student Organizations policy.” Depo. Ex. 119; App. 165.

Response: Admitted that Dean Redington made this argument in her letter upholding

BLinC’s deregistration.

BLINC FILES ITS COMPLAINT AGAINST THE UNIVERSITY

121.  On December 11, 2017, BLinC filed its Petition in the United States District
Court for the Southern District of lowa. Petition, filed December 11, 2017.

Response: Admitted.

Respectfully submitted,

/s/ Eric S. Baxter
Eric S. Baxter*

Lead Counsel
Daniel H. Blomberg*
The Becket Fund for Religious Liberty
1200 New Hampshire Ave. NW, Suite 700
Washington, DC, 20036
(202) 955-0095 PHONE
(202) 955-0090 FAX
ebaxter@becketlaw.org
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Christopher C. Hagenow
Hagenow & Gustoff, LLP
600 Oakland Rd. NE
Cedar Rapids, 1A 52402
(515) 868-0212 phone
(888) 689-1995 fax
chagenow@whgllp.com

Counsel for Plaintiff
*Admitted pro hac vice
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INTRODUCTION
BLinC v. The University of lowa is a difficult case. In its briefing, Plaintiff Business
Leaders in Christ (“BLinC”) exhaustively discusses tangential issues such as the University’s
Title IX programs, various scholarship programs and groups maintained in the spirit of inclusion
and affirmative action, and the Christian Legal Society conflict which took place over a decade
ago. The immensely important constitutional question before the court: which pillar of our

democracy will prevail when First Amendment freedoms conflict with civil rights laws?

This case involves a rapidly-developing and unsettled area of law and is certainly not, as
Plaintiff suggests, “open and shut.” Throughout its briefing, Plaintiff imputes significant ill will
to the Defendant University and its Administrators and claims that it engaged in viewpoint
discrimination and otherwise violated Plaintiff’s First Amendment rights in its attempts to
enforce its long-standing Human Rights Policy. In the same breath, Plaintiff rightfully praises the
University’s historic tradition of inclusion and the high value it places on religious diversity. At
the heart of this matter lies the fact that the Defendant University and its administrators did the
best they could to apply the University’s Human Rights policy in a viewpoint-neutral way, and to
fairly respond to a legitimate student complaint. Defendants attempted to resolve a seemingly
unresolvable conflict in order to protect the University’s mission and compelling interests in
securing the civil rights of minority students and upholding the First and Fourteenth

Amendments, while continuing to value discourse, education, and the marketplace of ideas.

Though this is a difficult case and a developing area of law, the University asserts that it
cannot fund, with taxpayer money, a group which openly discriminates against members of a
protected class by excluding them from the ranks of its leadership on the basis of sexual

orientation and gender. To do so would contravene the public’s will to have civil rights laws in
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place, and would violate the Constitutional rights of students from minority groups. BLinC
argues that without official student recognition, it simply could not survive on campus, and that
as a religious group it has protected rights to “equally access” public funds. BLinC also
contends that the University engaged in viewpoint discrimination by failing to apply its Human
Rights Policy consistently. However, as a government actor, the University has both the right
and the heavy responsibility to regulate BLinC’s speech within its limited public forum in order
to protect the rights of minority students to equally access their publicly-funded educational
opportunities. BLinC has not been silenced by this deregistration. It may continue its activities
and speech as before, and even as an unregistered student organization may access a significant
number of University resources. If BLinC wishes to discriminate against LGBT+ students, it

may do so, but it may not fund its efforts with dollars provided by the State of lowa.

FACTUAL BACKGROUND

This case begins with a young, evangelical Christian man named Marcus Miller. At the
time of the events at issue in the Petition, Miller was engaging with several Christian student
groups on campus. Defendants’ Statement of Undisputed Material Facts (“DSUMEF”) 9 4;
Defendants’ Objections to Plaintiff’s Statement of Undisputed Material Facts (“DOSUMEF”) q
153. He held many evangelical Christian views, and felt that the Christian groups on campus
were doing good work. /d. However, Miller began to struggle with his sexuality, and eventually
came to the realization that he is gay. DSUMF q 9 4, 50, 51. After attending BLinC meetings for
some time, Miller contacted the group’s then-president, Hannah Thompson, about how he might
become more involved in the organization, and mentioned that he was interested in taking a
leadership role. DSUMEF q 51. Miller met with Hannah, and the two discussed their theological

beliefs and whether Miller would be a good fit. DSUMF ¢ 52. During the course of that
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conversation, Miller revealed to Hannah that he is gay. DSUMF | 53. Hannah indicated that
Miller’s sexual orientation might be a problem, and told him that she would need to discuss the
matter with the other leaders of BLinC. DSUMF 9 54. Hannah and her colleagues discussed
Miller’s sexuality at length, and decided that they would not extend an officer-level position to
him because of his identification as a gay man. DSUMF q 55-57. In her deposition, Hannah
admitted that aside from being gay, Miller was otherwise qualified to hold a leadership position
in BLinC. DSUMEF 9| 58. Hannah met with Miller again to discuss the group’s decision not to
offer him a leadership position, and left him with the distinct impression that his sexual

orientation was the governing factor in her decision. DSUMF § 59-61.

As a result of his conversation with Hannah, Miller made a complaint about the
discrimination that he had faced with the University of lowa’s Office of Equal Opportunity and
Diversity (“EOD”). DSUMF ¢ 67. Miller reported that BLinC, a Registered Student
Organization (“RSO”), had violated the University’s Human Rights Policy by denying him a
leadership position because he is “openly gay.” DSUMF 9 68. Constance Shriver Cervantes, an
experienced attorney with the EOD, was asked to investigate the case. DSUMEF 9 69. Thomas
Baker, another experienced attorney who was, at that time, the Associate Dean of Students for
the University, also participated in the interviews and assisted with the investigation. DSUMF §
77. Schriver Cervantes looked at all of the evidence provided by the students, conducted
interviews with both Hannah and Miller, and made credibility determinations based on her

experience and training.' DSUMEF 9 70-76. Applying the required legal standard, Schriver

" The University of Iowa’s Human Rights Policy provides:

[TIn no aspect of [the University’s] programs shall there be differences in treatment of persons
because of race, creed, color, religion, national origin, age, sex, pregnancy, disability, genetic
information, status as a U.S. veteran, service in the U.S. military, sexual orientation, gender
identity, associational preferences, or any other classification that deprives the person of

7
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Cervantes decided that BLinC had violated the University’s Human Rights Policy by excluding

Miller from a leadership role on the basis of his sexual orientation. DSUMF 9 70-76, 82—-84.

BLinC’s new leaders, Jacob Estell and Brett Eikenberry, met with Dr. Bill Nelson,
Associate Dean of Students and Executive Director of the lowa Memorial Union, as part of the
next step in the University’s disciplinary process. DSUMEF 9 86. Dean Baker was also present at
the meeting. DOSUMEF 9] 194. The purpose of the meeting was to provide additional context and
to permit the students to ask any questions they may have. DSUMF 9§ 93-97. Dr. Nelson used
this meeting with the students to determine what sanctions would be appropriate given the
severity of the Human Rights Policy violation. DSUMF 9 97. Dr. Nelson and Dean Baker
explained the Human Rights Policy, and asked the students to make alterations to BLinC’s
constitution so that it would more clearly express their religious views. DOSUMEF ¢ 213. BLinC
agreed to detail its religious beliefs in its constitution. DOSUMEF q 215. After the meeting, Dr.
Nelson issued a letter sanctioning BLinC for its violation of the Human Rights Policy and
outlined three conditions that BLinC would need to meet in order to remain a registered student
organization. DSUMF 4] 106. Dr. Nelson instructed that BLinC should commit to future
compliance with the Human Rights Policy, submit a list of qualifications for leaders which
protected the rights of non-heterosexuals, and submit a plan for interviewing leaders which

would not violate the Human Rights Policy. DSUMF q 106.

BLinC submitted a revised constitution to Dr. Nelson, including a “Statement of Faith”
which the group’s leadership would be required to sign. DSUMF 9§ 107—08. The constitution

contained a clause which stated:

consideration as an individual and that equal opportunity and access to facilities shall be available
to all.

DSUMEF 9 9.

JA 2414



Case 3:17-cv-00080-SMR-SBJ Document 85 Filed 11/06/18 Page 9 of 38

We believe God’s intention for a sexual relationship is to be between a husband
and a wife in the lifelong covenant of marriage. Every other sexual relationship
beyond this is outside of God’s design and is not in keeping with God’s original
plan for humanity. We believe that every person should embrace, not reject, their
God-given sex.

DOSUMEF 4] 222. Upon review, Dr. Nelson and Dean Baker found that the newly-added
provisions of BLinC’s constitution were facially discriminatory and would serve to exclude
lesbian, gay, bisexual, and transgender students from the group. DOSUMEF 9 227. Dr. Nelson
rejected the changes and gave BLinC an additional ten days to comply with the requirements set

forth in his sanctions letter. DSUMF q 111.

BLinC indicated that it was unable to remove the offending provisions from its
constitution, as it reflected BLinC’s members’ sincerely held religious beliefs. DOSUMEF ¢ 230.
The group appealed Dr. Nelson’s decision to Dean of Students, Dr. Lyn Redington, per the
University’s appeal procedures. DOSUMEF 9 231. Dr. Redington affirmed Dr. Nelson’s decision
to reject BLinC’s new constitution, and explained to BLinC that the new language “would have
the effect of disqualifying certain individuals from leadership positions based on sexual
orientation or gender identity, both of which are protected classifications under Chapter 216 of
the Towa Code (the Iowa Civil Rights Act) and the University of lowa Human Rights Policy.”
DOSUMEF 4] 232. As a result of its refusal to comply with the terms of the University’s Human

Rights Policy, BLinC was deregistered. BLinC subsequently filed this lawsuit. DOSUMEF ] 233.

SUMMARY JUDGMENT STANDARD
Rule 56 of the Federal Rules of Civil Procedure provides that summary judgment is only
appropriate if “the movant shows that there is no genuine dispute as to any material fact and that
the moving party is entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(a); Celotex v.

Catrett, 477 U.S. 317, 321 (1986). In considering a motion for summary judgment, the court
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must view the evidence in a light most favorable to the nonmoving party. Naucke v. City of Park
Hills, 284 F.3d 923, 927 (8th Cir. 2002). The nonmoving party may not rely on mere allegations
or denials, but must demonstrate the existence of specific facts that create a genuine issue for
trial. Mann v. Yarnell, 497 F.3d 822, 825 (8th Cir. 2007). A nonmoving party’s assertion that a
fact is genuinely disputed must be supported by materials in the record such as “depositions,
documents, electronically stored information, affidavits or declarations, stipulations (including
those made for purposes of the motion only), admissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1)(A). A party may also show that a fact is disputed by
demonstrating that the “materials cited do not establish the absence or presence of a genuine
dispute, or that an adverse party cannot produce admissible evidence to support the fact.” Fed. R.
Civ. P. 56(c)(1)(B). A dispute is considered to be “genuine” if the evidence presented could
cause a reasonable jury to return a verdict for either party. Othman v. City of Country Club Hills,
671 F.3d 672, 675 (8th Cir. 2012). A fact is material if its resolution affects the outcome of the
case. Id. “Disputes that are not ‘genuine,’ or that are about facts that are not ‘material,” will not
preclude summary judgment.” Sitzes v. City of West Memphis, Ark., 606 F.3d 461, 465 (8th Cir.

2010).

LEGAL ARGUMENT
BLinC moves for summary judgment on its federal claims for Free Speech (Counts VII-
VIII), Free Association (Count VI), Free Exercise (Counts III-IV), and its Religious Clause
Claims (Counts I-II), and asks this Court to award nominal damages and to enter a permanent
injunction against the University of lowa. Defendants resist BLinC’s motion on all counts as set
forth below. BLinC’s Free Speech and Free Association claims merge, and as such Defendants

will address them together for brevity. Christian Legal Soc. Chapter of the Univ. of Cal.,
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Hastings Coll. of the Law v. Martinez, 561 U.S. 661, 680 (2010) (“CLS would have us engage
each line of cases independently, but its expressive-association and free-speech arguments
merge: Who speaks on its behalf, CLS reasons, colors what concept is conveyed. . . . It therefore
makes little sense to treat CLS’s speech and association claims as discrete.”)

I.  This Court Can and Should Use Martinez as Its Guide in Deciding Plaintiff’s
Summary Judgment Motion

Plaintiff argues that Martinez does not apply here because 1) it believes the
Supreme Court expressly limited its decision to situations involving an “all-comers”
policy; 2) Martinez cannot be applied to religious student groups’ selection of their
leaders because such a scenario would “raise unique constitutional problems;” and 3)
because it claims the University’s actions are unreasonable and viewpoint discriminatory.
Defendants urge this Court to reject Plaintiff’s arguments and to proceed with an analysis

based on the framework set forth in Martinez. See 561 U.S. 661 (2010).

A. This Court May Apply Martinez Because the University’s Policy is Substantially
Similar to the Policy Set Forth by Hastings College of Law

Defendants admit that the University does not require its student groups to
comply with an “all-comers” policy. DOSUMEF q 1. Defendants also admit that in
Martinez, the landmark case in which the Supreme Court upheld a public law school’s
policy which “condition[ed] its official recognition of a student group—and the attended
use of school funds and facilities—on the organization’s agreement to open eligibility for
membership and leadership to all students,” the Supreme Court declined to address
whether its holdings would extend to a narrower nondiscrimination policy. Martinez, 561
U.S. at 668, 698 (Stevens, J., concurring “The Court correctly confines its discussion to
the narrow issue presented by the record . . . and correctly upholds the all-comers
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policy.”). However, should this Court decline to grant Defendants qualified immunity in
this case, Defendants urge it to apply the use the framework set forth in Martinez as a

guide in analyzing Plaintiff’s Motion for Summary Judgment.

In Alpha Delta Chi-Delta Chapter v. Reed, one of the few U.S. Circuit Court
cases to address the issue, the Ninth Circuit Court of Appeals heard a case very similar to
this one. 648 F.3d 790 (9th Cir. 2011). In Reed, the plaintiffs, a Christian sorority and
Christian fraternity, were denied official recognition by defendant San Diego State
because plaintiffs required their members and officers to profess specific religious beliefs
in violation of the school’s nondiscrimination policy. San Diego State’s
nondiscrimination policy is nearly identical to the one maintained by the University of

Iowa here, and states:

No campus shall recognize any fraternity, sorority, living group, honor
society, or other student organization which discriminates on the basis of
race, religion, national origin, ethnicity, color, age, gender, marital status,
citizenship, sexual orientation, or disability. The prohibition on
membership policies that discriminate on the basis of gender does not
apply to social fraternities or sororities or to other university living groups.

Id. at 796. Upon review of the evidence, the Ninth Circuit determined that it could “see
no material distinction between San Diego State’s student organization program and the
student organization program discussed in Christian Legal Society, and therefore,
conclude[d] that San Diego State’s program is a limited public forum.” Id. at 797. The
Court held that the program governed by the “all-comers’ policy from Martinez and the
program governed by the basic nondiscrimination policy in Reed were substantially
similar, because both programs provided benefits to student groups in exchange for an
agreement by the student groups to “abide by certain conditions, including an approval
process and the school’s nondiscrimination policy.” Id. at 798. As such, neither program

12
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was “open for indiscriminate public use.” Id., citing Lamb’s Chapel v. Center Mirches
Union Free Sch. Dist., 508 U.S. 384, 392 (1993). As such, the Reed court applied
Martinez, and engaged in a limited public forum analysis of plaintiffs’ free speech and

expressive association claims. Reed, 648 F.2d at 798.

Like San Diego State and Hastings College of Law, the University of lowa
maintains an RSO program under which the University provides benefits to student
groups in exchange for their agreement to abide by the terms of the Human Rights Policy.
DSUMF 99 9—41; DOSUMEF 9 237. As such, this Court should apply the limited public
forum analysis set forth in Martinez in analyzing Plaintiff’s Motion for Summary

Judgment.

B. This Court May Apply Martinez in Evaluating Plaintiff’s Free Speech and Free
Association Claims

Plaintiff claims that the Court may not apply Martinez because “it cannot be
applied to religious student groups’ selection of their leaders.” Plaintiff’s Memo, p.26.
Plaintiff argues that “limits on leadership selection [for religious groups] raise unique
constitutional problems”—an issue purportedly acknowledged by Justice Kennedy in his
concurrence. Plaintiff’s Memo, p. 26-27. However, what Justice Kennedy actually stated
was that if it “could be demonstrated that a school has adopted or enforced its policy with
the intent or purpose of discriminating or disadvantaging a group on account of its views,
petitioner also would have a substantial case on the merits if it were shown that the all-
comers policy was either designed or used to infiltrate the group or challenge its
leadership in order to stifle its views.” Martinez, 561 U.S. at 706 (Kennedy, J.,

concurring). No evidence exists that the University intended to discriminate or
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disadvantage BLinC on the basis of its views. At most, there is a triable question of fact
on that issue. Justice Kennedy’s statement is hardly an admonition that a limited public
forum analysis may not be applied to regulations which incidentally affect a religious

group’s ability to select its leaders.

a. Plaintiff’s Ministerial Exception Claim Must Fail

Plaintiff goes on to cite Hosanna-Tabor Evangelical Lutheran School v. EEOC,
for the proposition that the government may not restrict religious groups’ selection of
religious leaders. See 565 U.S. 171 (2012). In Hosanna-Tabor, the U.S. Supreme Court
held that the First Amendment bars lawsuits brought by ministers against their churches
for violations of employment discrimination laws. /d. Unlike the case at hand, Hosanna-
Tabor involved private religious groups which were not the recipients of any sort of state
funding or benefits. See id. The case involved a conflict over a church employee who
believed she had been discriminated against on the basis of disability. /d. at 180-81. The
Court ultimately determined that the Religion Clauses of the First Amendment “bar the
government from interfering with the decision of a religious group to fire one of its
ministers.” Id. at 181. This case is easily distinguishable from the case at hand, as the
church involved was not receiving public money and did not exist in a limited public
forum. As such, the government had less interest in regulating the group’s speech and
less authority to do so. As Justice Stevens pointed out in Martinez, [a]lthough the First
Amendment may protect [a religious group’s] discriminatory practices off campus, it
does not require a public university to validate or support them.” Martinez, 561 U.S. 699.
Though a religious group’s right to select its leaders is undoubtedly protected by the First

Amendment in a public forum, BLinC should not receive special dispensations to
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discriminate due to its status as a religious group, since has chosen to exist within the
“special characteristics of the school environment.” /d., quoting Widmar v. Vincent, 454
U.S. 263, 268 (1981). Other cases cited by Plaintiff in support of its argument for the
ministerial exception likewise involve employment disputes within private churches not
being subsidized with public funds, and do not apply. See Lee v. Sixth Mount Zion Baptist
Church, 903 F.3d 113 (3d Cir. 2018).

II.  The University of lowa Was Justified in Regulating BLinC’s Speech in Its
Limited-Public Forum

Plaintiff has not demonstrated that this Court should apply any other standard than
the one set forth in Martinez. See 561 U.S. 661 (2010). As such, Defendants continue
below with a discussion of the many disputed material facts ripe for decision by the
factfinder, as they would be encountered under a limited public forum analysis of

Plaintiff’s First Amendment claims.

A. The Limited Public Forum

The parties agree that the University has created a limited public forum for the
speech of student groups. See Martinez, 561 U.S. at 679 n.11 (2010), quoting Pleasant
Grove City v. Summum, 555 U.S. 460, 470 (2009). As such, the University may regulate
speech within the forum it has created, as long as the regulations are 1) viewpoint neutral
and 2) reasonable. /d. The First Amendment rights BLinC asserts must be analyzed “in
light of the special characteristics of the school environment.” /d., quoting Widmar v.

Vincent, 454 U.S. 263, 268 (1981).
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1. The University’s Policy is Facially-Neutral.

The University engages in viewpoint discrimination “when the rationale for its
regulation of speech is ‘the specific motivating ideology or the opinion or perspective of
the speaker.”” Gerlich v. Leath, 861 F.3d 697 (8th Cir. 2017), citing Rosenberger v.
Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995). Here, the rationale behind the
University’s regulation of speech by student groups is to protect the civil rights of
University of lowa students, not to silence a particular group or ban a particular point of
view. DSUMF 99 9-29. The University’s Policy is viewpoint neutral on its face—a point
that BLinC does not appear to contest. See DSUMF 9 9. As the Court stated in its
January 23, 2018 Ruling, “the [University’s] policy is clearly not aimed at any particular
view, ideology, or opinion. The language is familiar, essentially boilerplate language
repeated in similar terms in civil and human rights codes nationwide, including the lowa
Civil Rights Act and the lowa City Human Rights Code.” Ruling, 01/23/18, p. 24. Even
if the University’s facially neutral policy had a disparate impact on religious groups, as
alleged by Plaintiff, that impact would not preclude a finding that the policy is viewpoint
neutral as written. See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). As such,

this Court should find that the University’s Human Rights Policy is facially neutral.

2. The University’s Policy is Neutral As-Applied.

A determinative factor in this case in regard to many of Plaintiff’s claims is
whether the University applied its Human Rights Policy in a view-point neutral way. “A
nondiscrimination policy that is viewpoint neutral on its face may still be unconstitutional
if not applied uniformly.” Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 803

(9th Cir. 2011). Here, the University has engaged in a uniform application of its policy to
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all student groups which have been the recipients of formal complaints of discrimination.
DSUMF 9 9-16, 42-44; DOSUMEF ¢ 15. The University has not engaged in viewpoint
discrimination in its application of the policy to other campus organizations and
programs, but has allowed some exceptions for compelling reasons which support the

educational and social purposes of the forum. DOSUMF 9 16-33.

That the University’s Human Rights policy has not been applied identically to
each campus group through review of group constitutions, or to each scholarship or other
program, is not dispositive of Plaintiff’s claims. The different application and many
exceptions allowed by the University merely provide an issue of material fact to be
decided by the factfinder. Plaintiff claims, without evidence, that Defendant engaged in
view point discrimination, while Defendant claims, pointing to the wide variety of
viewpoints displayed by RSOs (including some identical to Plaintift’s) that it has not
engaged in viewpoint discrimination. DOSUMEF 949 16-33. In Reed, one of a handful of
cases addressing a university’s application of its nondiscrimination policy in the First
Amendment arena since the United States Supreme Court decided CLS v. Martinez, the
plaintiff religious group argued that the defendant university had granted official
recognition to some student groups in apparent contravention to the university’s
nondiscrimination policy, while failing to grant official recognition to plaintiff. /d. The
Ninth Circuit Court of Appeals, upon review of the evidence regarding the application of
the policy to other student groups, determined that “the evidence that some student
groups have been granted an exemption from the nondiscrimination policy raises a triable
issue of fact.” Id. at 804, citing Truth v. Kent School Dist., 542 F.3d 634, 650 (9th Cir.

2008). The Ninth Circuit opined that the plaintiff’s claims that the defendant university
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had engaged in discrimination against it may not have been correct, and that the
defendant university might simply have approved the groups at issue “because of
administrative oversight,” or because the groups had agreed to abide by the
nondiscrimination policy “despite the language in their applications,” and remanded the

issue to the district court for consideration. Reed, 648 F.3d at 804.

Here, Plaintiff has accused Defendant of engaging in viewpoint discrimination,
and exhaustively lists the various clubs, sports teams, and even scholarship programs
which it views to be in violation of the University’s Human Rights Policy. See DOSUMF
94 16-35. These groups have been permitted to continue to exist as RSOs in spite of their
apparent violations of the Policy for a variety of reasons—including administrative
oversight by the University—but also for reasons which support the University’s
educational mission. /d. For example, multiple groups provide safe spaces for minorities
which have historically been the victims of discrimination, and many of the groups with
which Plaintiff takes issue exist in compliance with federal laws like Title IX, which
permits separate sports teams and housing options for men and women. /d., see also 34
C.F.R. § 106.32 (permitting sex-segregated housing); 34 C.F.R. § 106.41 (permitting sex-
segregated sports teams); 20 USC § 1681 (excepting tax exempt social fraternities or
social sororities and various clubs and youth service organizations which have
traditionally been limited to persons of one sex); lowa Code Ch. 216.9 (exempting
separate “toilet facilities, locker rooms, or living facilities for the different sexes so long
as comparable facilities are provided”). Interestingly, BLinC’s former president, Hannah
Thompson, does not take issue with sports teams—both collegiate and club—being

segregated by sex. DSAMF 9 137. (Q: “You don’t see a problem with the University of lowa
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separating those teams by sex, do you?” A: “I do not.”). BLinC claims that it is being singled
out for its sincerely held religious beliefs regarding sexual orientation and gender
identity, while the University permits student organizations from every part of the
political, cultural, and religious spectrum to register as official student groups on campus,
as long as they agree not to violate the University’s Human Rights Policy. It is illogical
for BLinC to make a claim of viewpoint discrimination while simultaneously pointing to
groups which set forth identical conservative Christian views on homosexuality and yet
have not been deregistered due to their willingness to comply with the Human Rights
Policy. See DOSUMF ¢ 17. There is a triable issue of material fact regarding Plaintiff’s
claim that the University discriminated and the University’s claim that the differences in
application of the policy were a mixture of administrative oversight and justified

exceptions to the policy.

Additionally, Defendants urge the Court to consider that despite a somewhat
inconsistent practice of reviewing student constitutions, the “application” of the Human
Rights Policy is not confined only to the insistence that student groups include the Policy
language in their group constitutions. A major part of the “application” of the Policy
consists of the investigation and enforcement mechanisms which support the Policy and
its goals. DSUMF 9 9—-16. Still, student group constitutions are supposed to be reviewed
by University staff to verify that they contain the required Policy language when the
group goes through the process to obtain official recognition by the University. DSAMF
991 123-28. This review ensures that students are aware that they must conduct their
groups in compliance with the Human Rights Policy, and provides student leaders some

familiarity with that language and University’s expectations. The fact that such a review
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procedure exists does not mean that there are never oversights, as evidenced here.
However, the part of the process which emphasizes enforcement of the terms of the
Human Rights Policy and the spirit behind the policy—which is to protect students’ civil

rights—is the discrimination complaint process through the EOD.

Though this Court has not been satisfied with Defendants’ argument that its
process is complaint-driven, that is the reality of the University’s system. As is the case
with government agencies charged with investigating violations of civil rights laws, such
as the lowa Civil Rights Commission and the Equal Employment Opportunity
Commission, the University disseminates information about its Human Rights Policy and
attempts to ensure that the framework is in place to prevent discrimination from
happening. Unfortunately, given the large number of student organizations and students
on campus, the University simply cannot monitor every act by every individual in every
group. By necessity, the University’s investigations are limited to instances in which

students formally complain of discrimination.

If a student feels that he or she has been discriminated against by a registered
student organization (which can happen whether or not a student group sets forth
discriminatory language in its founding documents), the student has the option to make a
formal complaint with the EOD. DSUMEF 949 9-16. A student’s submission of a formal
complaint triggers an investigation into the problem. DSUMF 99 9—16. The University
does not have a practice of spontaneously digging into the activities of religious student
groups in an attempt to unearth a sanction-worthy violation, and the review of BLinC’s
constitution was triggered by the complaint process—not by any focused campaign

against religious groups.
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The question at issue here is not whether the University ensured that every
organization’s constitution was in perfect compliance with its policies governing RSOs,
but rather, whether the enforcement mechanisms and policies requiring that sanctions be
issued against a particular group would have been neutrally-applied after a complaint had
been made. The University has only investigated three such formal complaints against
registered student organizations in the past. DSUMF q 42—44, 99-100; DOSUMF ¢ 15.
One complaint was against a Christian student group which espoused similar beliefs to
BLinC in regard to sexual orientation. DSUMF 99 42-44, 99-100; DOSUMF q 15, 241—
250. That complaint was determined to be unfounded and that groups was not sanctioned.
DOSUMEF ¢ 250. Another complaint was made against the UI Feminist Union by a male
member of that group. DSUMF 9 43. That complaint was determined to be founded, and
sanctions were issued against the group, though it was not an RSO at the time. DSUMF q
43. BLinC also received sanctions as a result of its discriminatory behavior. DSUMF q

106.

Universities engage in viewpoint discrimination when their action is the result of
the “ideology or the opinion or the perspective of the speaker.” 861 F.3d 697, 705 (8th
Cir. 2017), quoting Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829—
30 (1995). Here, Plaintiff simply has not shown, despite its 446 statements of “fact,” that
any of the University’s actions were taken as a result of animus toward religious groups
or toward BLinC’s particular beliefs about gay and transgender students. See DOSUMF
94/ 1-446. BLinC cannot show that the University treated the other student groups which
had received Human Rights complaints differently than it treated BLinC. BLinC cannot

point to any testimony by any University official which might indicate that he or she held
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a view counter to BLinC’s or had some devious motivation to harm BLinC, or even that
he or she engaged in any ideological discrimination or favoritism. Lamb’s Chapel v.
Center Mirches Union Free Sch. Dist., 508 U.S. 384, 394 (1993) (“The First Amendment
forbids the government to regulate speech in ways that favor some viewpoints or ideas at
the expense of others.”). The record is devoid of such evidence, because it simply does
not exist. In fact, at a meeting to discuss sanctions, a University administrator praised the
student leaders of BLinC for being excellent representatives of the University
community. DOSUMF 9 219. BLinC has been treated identically to other groups which
have received student complaints of discrimination. That the University failed to
thoroughly review the constitutions of groups spanning the political, social, and religious
spectrum—including groups espousing beliefs very similar to those held by BLinC—

does not indicate discriminatory intent.

The University freely admits that its review process for student constitutions is
inconsistent, and it has taken steps to resolve that issue—though with such a large
number of student organizations and multiple staff members, the University has not been
able to solve the problem overnight. BLinC is sharply critical of the University’s efforts
thus far to correct that process. See DOSUMF 94 406—446. That does not, however,
impact the diligence with which the University has investigated student complaints of
discrimination, or the repeated statements by its administrators demonstrating their intent

to apply the policy in a viewpoint-neutral fashion. DSAMF 9 129.

B. The University’s Policy is Reasonable in Light of the Purposes of the Forum

Educational institutions may “legally preserve the property under [their] control

for the use to which it is dedicated.” Lamb’s Chapel v. Ctr. Moriches Union Free Sch.
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Dist., 508 U.S. 384, 390 (1993). A university may restrict access to the public forum it
has created, as long as the restrictions are “reasonable in light of the purpose served by
the forum.” Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 829 (1995),
quoting Cornelis v. NAACP Legal Defense & Ed. Fund, Inc., 473 U.S. 788, 809 (1985).
Public universities enjoy “a significant measure of authority over the type of officially
recognized activities in which their students participate,” though the Court makes the
final decision regarding whether a public university has exceeded constitutional
constraints. See Christian Legal Soc. Chapter of the University of California, Hastings

College of the Law, 561 U.S. 661, 685-86 (2010).

1. Purposes of the Forum
“A college’s commission—and its concomitant license to choose among

pedagogical approaches, is not confined to the classroom, for extracurricular programs
are, today, essential parts of the educational process.” Martinez, 561 U.S. at 686. Plaintiff
takes a rather narrow view of the University’s purposes for creating the limited public
forum at issue in this case. Plaintiff indicates that the singular purpose of the forum is to
“let[] students associate based on shared beliefs and interests” and to grant the groups
freedom to organize and associate with like-minded students. Plaintiff’s Memo, p. 19.
These are undoubtedly purposes of the forum, however there are many others which
Plaintiff does not acknowledge. The University sets forth some of its goals for the forum

in its “Registration of Student Organizations” document:

Student organizations are important links in the co-curricular activities of
the University of lowa. They play an important role in developing student
leadership and providing a quality campus environment. As such, the
University encourages the formation of student organizations around the
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areas of interests of its students, within the limits necessary to
accommodate academic needs and ensure public safety.

DSAMEF 94 130-31. Ensuring academic growth and access to educational opportunities,
and a safe environment in which to do so, are also purposes of the forum. DSAMF 9
130-34. Further, the University requires each student organization to abide by the
mission of the University, its supporting strategic plan, policies, and procedures.
DSAMEF 9 132. The RSO document specifically incorporates the Human Rights Policy,
by which the University strives to promote diversity and to ensure that all students are
granted equal access to educational opportunities within the forum. DSAMF 9 133. The
University expects that participation in student organizations will “enhance a student’s
educational experience . . . ” as opposed to providing a social scene for students.

DSAMEF 9 134. As the Court correctly stated in its January 23, 2018 Ruling,

These statements show that the intended purpose of the student
organization registration program is to allow students to engage with other
students who have similar interests and in doing so, students should only
fear rejection on the basis of their own merits, not because of their
membership in a protected class.

Ruling, 01/23/2018, p. 21. Much like the policy developed by Hastings College of Law
in Martinez, the University of lowa’s Human Rights Policy “conveys [the University’s]
decision to decline to subsidize with public monies and benefits conduct of which the

people of [lowa] disapprove. See Ruling, 01/23/18 citing Martinez, 561 U.S. at 689-90.

2. The University’s Policy is Reasonable
Defendant argues that the University’s viewpoint-neutral Human Rights policy is
a reasonable regulation on the limited public forum it created for the purpose of fostering

academic growth for students, as well as providing them access to educational programs
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and a safe environment in which to engage with their peers. In Martinez, the Supreme
Court provided some guidance regarding what types of factors would weigh on whether a
University’s regulation of speech by student groups was reasonable in light of the
purposes of the forum. The court indicated that Hastings’ all-comers policy was
undoubtedly reasonable, because it allows all students to access the “leadership,
educational, and social opportunities afforded by [RSOs] . . ..” Martinez, 561 U.S. 687—
88. “Hastings does not allow its professors to host classes open only to those students
with a certain status or belief, so the Law School may decide, reasonably in our view, that
the . . . educational experience is best promoted when all participants in the forum must
provide equal access to all students.” /d. (internal quotations omitted). The University of
Iowa shares this goal in governing its forum for student groups, as demonstrated by its
application of a nondiscrimination policy which is set forth to protect students from
discrimination on the basis of protected characteristic. DSAMF 9 130-34. Importantly,
The Supreme Court also noted that the Law School’s goal of bringing “together
individuals with diverse backgrounds and beliefs, ‘encourages tolerance, cooperation, and
learning among students” was reasonable. The University of lowa also shares this goal
as evidenced by its support for nearly 500 student groups which span the religious, social,
and political spectrum. Finally, the fact that the Law School’s policy subsumes state
nondiscrimination laws was reasonable and reflective of the decision “to decline to
subsidize with public monies and benefits conduct of which the people of California
disapprove.” Id. at 689-90. The University of lowa’s policy also promotes this
reasonable goal, as it subsumes state and federal nondiscrimination law. See lowa Code

Ch. 216. Likewise, the Ninth Circuit Court of Appeals determined that the policy at issue
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in Reed was a reasonable regulation on the defendant San Diego State’s forum. Like the
Court in Martinez, the Ninth Circuit highlighted the desire to promote diversity and

nondiscrimination.

Interestingly, the Supreme Court further determined that Hastings’ policy was
“creditworthy” due to the “substantial alternative channels for [CLS-student]
communication to take place.” Martinez, 561 U.S. at 690. Since the Court had
determined that the regulations set forth by Hastings were viewpoint neutral, and
methods for communication by unrecognized student groups were abundant, Hastings’
regulation was reasonable. The Ninth Circuit made a similar determination regarding
San Diego State’s policy in Reed, 648 F.3d at 799. Here, the University of lowa provides
ample avenues for unregistered student organizations to communicate with its student

body, and as such, its policy is similarly “creditworthy.” DSUMEF 9 23, 36-41.

Plaintiff argues that the University’s application of its policy, as demonstrated by
its decision to deregister BLinC, was unreasonable for two reasons: 1) the University
determined that the language BLinC included in its constitution was facially
discriminatory; and 2) the University refused to allow BLinC to select “leaders who
shared its beliefs.” Plaintiff’s Memo, p. 19. The University asserts that deregistering
BLinC after it refused to revise its constitution to comply with the University’s Human
Rights policy was abundantly reasonable. Further, the University informed BLinC that
its constitution did not comply with the University’s requirements, and gave BLinC
additional time to remove the offending language. DSUMF 9 111. BLinC appealed the

matter, and Dr. Redington upheld Dr. Nelson’s decision to deregister BLinC. DSUMF 9
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115-120. Both the University’s policy and its application of the policy were reasonable in

this regard.

BLinC also indicates that the University acted unreasonably because it failed to
allow BLinC to select the leaders of its group without interference. However, the
“interference” with a group’s ability to select its members and leaders is the very
situation discussed in Martinez and Reed. Martinez, 561 U.S. at 687-91; Reed, 648 F.3d
at 799. In a limited public forum, the University may regulate some speech. In Martinez,
the Supreme Court upheld a policy which permitted the University to interfere with
student groups’ exclusion of potential members and leaders, while determining that the

policy was a reasonable regulation on the forum.

Plaintiff complains that the “University has not even alleged, for example, that
BLinC’s mission conflicts with the ‘academic needs’ of the University or its students or
somehow threatens “public safety” and claims that there is “overwhelming evidence that
BLinC never violated the Policy and undisputed evidence that it has agreed not to violate
the policy going forward.” Plaintiff’s Memo, p. 20. Plaintiff then goes on to outline
several disputed material facts—such as Ms. Shriver Cervantes’ testimony regarding
Miller Miller’s claim that BLinC acted in violation of the Human Rights Policy.
Plaintiff’s Memo, p. 20; DOSUMEF 9 133, 295, 301, 390. Importantly, the University
does contend that the language included in BLinC’s group constitution does not comport
with the purposes of the forum—that is why the group was deregistered. Such a blatant
rejection of gay and transgender students on the basis of protected characteristic cannot
advance the University’s goals for inclusion and does not provide those students with

equal access to the groups that their student activity fees fund.
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III.  This Court Must Deny Plaintiff’s Motion for Summary Judgment on Its Free
Exercise Claim

The First Amendment to the United States Constitution, in its Free Exercise
Clause, provides that “Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof.” U.S. Cost. Amend. 1. Plaintiff argues
that “the University targeted the content of BLinC’s religious beliefs and its attempt to
communicate those beliefs to potential leaders via its Statement of Faith . . ..” Plaintiff’s
Memo, p. 30. It is well-established that a government may regulate the conduct of
religious groups—even when the behavior is prescribed by the individual’s religion, as
long as the regulation is a “neutral law of general application.” See Employment
Division, Oregon Department of Human Resources v. Smith, 494 U.S. 872 (1990),
superseded by statute as stated in Holt v. Hobbs, 135 S. Ct. 853, 859-60 (2015).2 “A law
is one of neutrality and general applicability if it does not aim to ‘infringe upon or restrict
practices because of their religious motivation,” and if it does not ‘in a selective manner
impose burdens only on conduct motivated by religious belief[.]’” San Jose Christian
College v. City of Morgan Hill, 360 F.3d 1024, 1030 (9th Cir. 2004), quoting Lukumi
Babalu Aye, 508 U.S. 520, 543 (1993). Further, even when the burden on religious
practice by a neutral law of general applicability is substantial, the government need not

demonstrate a compelling interest. San Jose Christian College, 360 F.3d at 1030. Ifa

% In Holt, the Supreme Court outlined the requirements of the Religious Freedom Restoration Act (“RFRA”), which
Congress enacted relying on Section 5 of the Fourteenth Amendment for authority, requires that “[gJovernment shall
not substantially burden a person’s exercise of religion even if the burden results from a rule of general
applicability, unless the government demonstrates that the application of the burden to the person—(1) is in
furtherance of a compelling governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.” Id., citing 42 U.S.C. §§ 2000bb-1(a), (b). The Court held that RFRA exceeded Congress’
powers under that provision in City of Boerne v. Flores, 521 U.S. 507 (1997). As a response to City of Boerne,
Congress enacted RLUIPA, which limits government regulation of religious exercise by institutionalized persons.
See Holt, 135 S. Ct. at 859—60. As such, the standard which applies in this case is the standard which permits
government regulation of religious exercise by a neutral law of general applicability. See Smith, 494 U.S. at 878-82.
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law is not neutral—here, if it discriminates against religiously motivated conduct—or is
not generally applicable, strict scrutiny applies and the government interest must be
narrowly tailored to advance a compelling government interest in order to survive.

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532 (1993).

In Smith, the Supreme Court outlined the many cases in which plaintiff religious
groups have attempted to justify their violation of the law by pointing to their sincerely
held religious beliefs. See Smith, 494 U.S. at 878—82. The Smith Court held that “[w]e
have never held that an individual’s religious beliefs excuse him from compliance with
an otherwise valid law prohibiting conduct that the State is free to regulate. On the
contrary, the record of more than a century of our free exercise jurisprudence contradicts
that proposition.” Id., citing United States v. Lee, 455 U.S. 252,263 n. 3 (1982)
(nonpayment of taxes); Prince v. Massachusetts, 321 U.S. 158 (1944) (failure to comply
with labor laws); Braunfeld v. Brown, 366 U.S. 599 (1961) (Sunday-closing laws);
Gillette v. United States, 401 U.S. 437, 461 (1971) (conscription of individuals opposed

to a particular war on religious grounds). The Court noted that

[t]he only decisions in which we have held that the First Amendment bars
application of a neutral, generally applicable law to religiously motivated
action have involved not the Free Exercise Clause alone, but the Free
Exercise Clause in conjunction with other constitutional protections such
as freedom of speech and of the press . . . or the rights of parents. . . .
Some of our cases prohibiting compelled expression, decided exclusively
upon free speech grounds, have also involved freedom of religion . . ..

Smith, 494 U.S. at 881-82, citing Cantwell v. Connecticut, 310 U.S. 296 (1940);
Murdock v. Pennsylvania, 319 U.S. 105 (1943); Follett v. McCormick, 321 U.S. 573
(1944); Pierce v. Society of Sisters, 268 U.S. 510 (1925); Wisconsin v. Yoder, 406 U.S.

205 (1972); Wooley v. Maynard, 430 U.S. 705 (1977); West Virginia Bd. of Education v.
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Barnette, 319 U.S. 624 (1943). Notably, none of the cases cited by the Court in which a
successful religious exercise claim has been brought include as plaintiff a religious
student group which has chosen to register on campus in order to receive money and

other benefits from a public University.

In Christian Legal Soc. Chapter of University of California v. Kane, the U.S.
District Court for the Northern District of California rejected plaintiftf CLS’s Free
Exercise claim and its assertion that strict scrutiny should be applied in analyzing the
nondiscrimination policy, on the defendant Hastings’ summary judgment motion, holding
that the policy “does not target or single out religious beliefs, but rather, is a policy that is
neutral and of general applicability.” Christian Legal Soc. Chapter of University of
California v. Kane, No. C 04-04484 JSW, 2006 WL 997217, at *1-4 (N.D. Cal. May 19,
2006). The Hastings’ policy, like the policy maintained by the University of lowa,
“prohibits discrimination on the basis of protected categories, including religion and

sexual orientation.” Id. at *24. Importantly, the Court held that

Contrary to CLS’s contention, regulating the conduct of discrimination on
the basis, inter alia, of religion is not equivalent to regulating religious
beliefs. CLS may be motivated by its religious beliefs to exclude students
based on their religion or sexual orientation, but that does not convert the
reason for Hastings’ policy prohibiting the discrimination to be one that is
religiously-based.

Id. Like CLS, BLinC has failed to submit any evidence of the University’s discriminatory
intent in this case, instead focusing almost exclusively on the University’s failure to
police its review of student group constitutions for inclusion of the Human Rights policy
and the University’s decision to permit fraternities, sororities, sports teams, and groups
and programs meant to assist historically groups which have been historically
discriminated against to exist on campus. See id. at 27 (“CLS also argues that the
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treatment of CLS was intentional and argues that CLS may rely on evidence of the
circumstances surrounding the passage of the policy to demonstrate intentional
discrimination against it. Yet, CLS does not submit any evidence with respect to the
passage of the Nondiscrimination Policy. Nor does CLS present any other evidence

demonstrating any discriminatory intent by Hastings.”).

Defendants must demonstrate that its Policy is both neutral and generally
applicable. Here, Plaintiff provides three reasons why the University’s Policy is not
generally applicable: 1) it was not enforced equally by the University; 2) the University
has “categorically exempted a huge swath of student organizations from the reach of the
policy”; and 3) it “silently approves” secular discrimination by banning “restriction[s] on
leadership related to religious beliefs while allowing groups to restrict leadership around

all sorts of other ideological and political beliefs.” Plaintiff’s Memo, p. 31-34.

Defendant sees no real difference between Plaintiff’s first and second points.
BLinC takes issue with the fact that the University has exempted sororities, fraternities,
and sports teams from enforcement of the “gender” provision of the Policy. However,
BLinC fails to show any discriminatory animus toward religious groups or its particular
religious views, given that other religious groups which maintain identical views
remained registered. The difference between BLinC and those other groups is that based
upon its interactions with a member, BLinC received a complaint of discrimination and
violation of the Human Rights Policy. DSUMF 9 68. Once the complaint had been made,
BLinC was treated no differently than any other group against which a complaint was

filed. DSUMF 94 10-16.
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Plaintiff attacks the University’s description of its process as complaint-driven,
arguing that a complaint-driven enforcement of the Policy “would only drive home the
harm of selective enforcement since complaints are far more likely to be filed against
unpopular or minority viewpoints on campus.” Plaintiff’s Memo, p. 32. However,
Plaintiff has not shown that its contention has any basis in fact. Each of the University
administrators testified that Human Rights Complaints are a relatively rare occurrence,
and each could only remember three complaints during their time with the University.
DSUMEF 99 72, 99. Nor has Plaintiff demonstrated that its viewpoint is a “minority”
viewpoint—though it may well be in the minority of organizations whose disapproval of
homosexual conduct is strong enough to include a statement of it alongside its core

beliefs and principles.

Plaintiff goes on to cite several cases for the proposition that the University may
not engage in “selective enforcement” of its Policy against BLinC. In Tenafly Eruv
Ass’n, Inc. v. Borough of Tenafly, a group of Orthodox Jews sued the Borough of Tenefly
after Borough officials refused to grant it a religious exemption to create an unobtrusive
eruv in the neighborhood by attaching black tubing to Borough telephone poles. 309 F.3d
144 (2002). The Third Circuit Court of Appeals held that the Borough government had
violated the Free Exercise of the First Amendment in selectively enforcing its ordinance.
Id. at 177-78. However, the Tenefly decision did not turn on the fact that neighbors had
complained about the Orthodox Jews’ construction of an eruv, as Plaintiff suggests, but
rather on the fact that the Borough permitted nearly every other type of speech on its
property but had refused to allow the eruv materials which were objectively less

obtrusive than some of the other items placed on the telephone poles by the public. /d. at
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167 (“[f]rom the drab house numbers and lost animal signs to the more obtrusive holiday
displays, church directional signs, and orange ribbons . . . the Borough has allowed
private citizens to affix various materials to its utility poles™). Burough representatives
and community members had also allegedly made discriminatory comments about the
Orthodox Jewish community, and had failed to inform them of the existence of the
ordinance in question when first asked about the possibility of installing an eruv in the
neighborhood. Id. at 151-56. Tenefly is hardly analogous to the case at hand. The
Orthodox Jews’ practice presumably did not violate any civil rights laws. See id. The
eruv was not publicly funded and was installed and maintained by a private company. /d.
at 153. Unlike the fact pattern at issue in its case, the Borough’s clear concern that it
would be “overrun” by Orthodox Jews demonstrates clear viewpoint discrimination. /d.
(“A Council member whom the District Court was unable to identify noted ‘a concern
that the Orthodoxy would take over’ Tenafly. Once Council member voiced his ‘serious
concern’ that ‘Ultra-Orthodox’ Jews might ‘stone [] cars hat drive down the streets on the

Sabbath.””). Id.

Similarly, the Burnham v. Ianni case cited by Plaintiff does not stand for the
proposition that a complaint-driven process is inherently unconstitutional. 119 F.3d 668
(8th Cir. 1997). In Burnham, a group of students put together a display of several
photographs of their professors wearing costumes which depicted their particular areas of
focus and interest. /d. at 670—73. Two of the professors chose to wear historic weapons
as part of their costumes. /d. The University’s affirmative action officer complained
about the photographs, calling them “offensive” and alleging that they were evidence of

“sexual harassment.” Id. Eventually, the University removed the two offending

33

JA 2439



Case 3:17-cv-00080-SMR-SBJ Document 85 Filed 11/06/18 Page 34 of 38

photographs from the display, citing a desire to “stop the disruption caused by the display
and to prevent aggravation of the atmosphere of fear” on campus. /d. The Eighth Circuit
determined that the University’s actions constituted viewpoint discrimination—not
because the review of the photographs had been instigated by a complaint made by a
professor, but rather, because the action taken by the University was intended to silence
the plaintiffs’ view that “the study of history necessarily involves a study of military
history, including the use of military weapons. /d. at 676. The criticism directed at the
University was not based in the complaint-driven analysis, but on the University’s
decision to cave to complaining voices rather than to objectively evaluate the problem at
hand and to come to a situation which would not violate the speakers’ constitutional
rights. Id. (“Freedom of expression, even in a nonpublic forum, may be regulated only

for a constitutionally valid reason; there was no such reason in this case.”).

Finally, Plaintiff cites City of Cleburne, Texas v. Cleburne Living Center, and
states that Cleburne enforced an ordinance “in response to ‘negative attitudes’ and ‘fear’
of neighbors.” Plaintiff’s Memo, citing 473 U.S. 432 (1985). In this landmark case, the
United States Supreme Court invalidated the City of Cleburne’s enforcement of an
ordinance which required a special use permit for the operation of a group home for
individuals with intellectual disabilities, where no such permit should have been
necessary. Id. at 435. The District Court found that the City Council’s insistence on the
special use permit was based partly in its concern for the “negative attitude of the
majority of property owners.” Id. at 448. The Court determined that such factors “are
not permissible bases for treating [the group home] differently from apartment houses,

multiple dwellings, and the like.” Id. This case, like Tenafly and Burnham, is not helpful
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in analyzing the case at hand. The rationale behind the enforcement of the ordinance in
Cleburne was nothing more than “an irrational prejudice” against those with intellectual
disabilities—not a legitimate complaint by a community member that some facet of his or
her civil rights would be violated by approval of the facility. See id.at 450. The

complaint-driven process was not the point. See id.

Plaintiff cites no cases which actually support its contention that Defendants’
complaint-driven enforcement mechanisms foster an environment where “forms of
discrimination that are technically forbidden by the Policy but acceptable to the
University culture, such as in the context of sports and Greek groups, get a pass.”
Plaintiff’s Memo, p. 32. Contrary to Plaintiff’s point, with a complaint-driven policy any
student who felt that their civil rights were being trampled could make a Human Rights
Complaint about any student organization at any time. Groups do not receive favorable
treatment based on viewpoint. DSUMF 9 10-16. Students drive the complaint process,
and students from both majority and minority groups have equal access and equal
opportunity to make a complaint if their rights are infringed by an RSO. /d. RSOs which
choose to discriminate on the basis of protected characteristic—despite having agreed to

refrain from doing so—increase their chances of having a complaint made against them.

Finally, Plaintiff argues that the University’s policy is not generally applicable
because the University allegedly approves secular activities “that equally threaten[] the
purposes of the policy but [a]re not prohibited (and therefore approved by silence).”
Plaintiff’s Memo, p. 33, citing Mitchell County v. Zimmerman, 810 N.W.2d 1 (Iowa
2012). In Zimmerman, the lowa Supreme Court, interpreting Lukumi, held that a county

ordinance prohibiting the use of steel-wheeled tractor tires on county roads by members
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of the Old Order Groffdale Conference Mennonite Church was under-inclusive, because
it “accommodates secular interests while denying accommodation for comparable
religious interests.” Id. at 12. The court outlined an analysis to evaluate the “potential
underinclusiveness or nongenerality of the challenged ordinance.” /d. citing Fraternal
Order of Police Newark Lodge v. City of Newark 170 F.3d 359 (3d Cir. 1999). Under
Fraternal Order, the court must first identify the purposes the ordinance is designed to
protect, and then ask whether the ordinance “exempted or left unregulated any type of
secular conduct that threatened those purposes as much as the religious conduct that had
been prohibited.” /d. If a law allows secular conduct which undermines the purposes of
the law, then it “could not forbid religiously motivated conduct that did the same because
this would amount to an unconstitutional ‘value judgment in favor of secular motivations,
but [against] religious motivations.”” Id. However, if the exempted secular conduct was
“sufficiently different in terms of its impact on the purpose of the law, the exemption
would not render the law underinclusive.” Id. Importantly, the lowa Supreme Court
noted that “Fraternal Order makes it clear that not every secular exemption
automatically requires a corresponding religious accommodation.” /d. The key question
is whether secular exemptions threaten the purposes of a regulation to a greater or lesser

degree than a religious exemption. /d. at 12—13.

To the extent that Plaintiff’s argument that Defendants’ regulation is
underinclusive applies in a higher education limited public forum case, Defendants assert
that the exemptions it has provided to campus groups including sports teams, fraternities,
and sororities—which are distinct from the groups which have been unregulated as a

result of administrative oversight—are a lesser burden on the purposes of the forum than
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BLinC’s exclusion of gay and transgender students. The University’s exemption from the
gender provision of its Human Rights Policy is supported by federal law, which it has a
responsibility as a government actor to uphold, while BLinC’s exclusion of gay and
transgender students runs counter to both state and federal law. See lowa Code Ch. 216;
20 U.S.C. §§ 1681-1688. Clearly, BLinC’s desire to participate in illegal discrimination
as a recipient of public money is a harmful to the stated purposes of the University’s
public forum, which include promoting diversity, inclusion, and providing a safe space in

which students have equal access to educational opportunities.

Plaintiff goes on to argue that the University’s Policy is not neutral. Plaintiff
argues that “facial neutrality” is not enough, and states that the Free Exercise Clause
forbids “covert suppression” of religion. Plaintiff’s Memo, p. 34. Plaintiff claims that
“there is nothing subtle or masked about the University’s specific hostility to BLinC’s
statement of faith. /d. Then Plaintiff goes on to make the radical claim that because the
University’s nondiscrimination policy takes a position opposite to the one espoused by
BLinC—namely, forbidding campus organizations to discriminate against gay and
transgender students while simultaneously receiving public money and resources—that
the University is openly hostile to BLinC. This claim is somewhat absurd, given that the
University’s policies, and the State of lowa’s civil rights laws, were in place long before
BLinC came into being. DSAMF 9 122. BLinC then goes on to complain that it was the
first and only student group to be deregistered based on its violation of the Human Rights
policy. Plaintiff’s Memo, p. 35. While BLinC’s claim is true, the deregistration was not
based in BLinC’s religions exercise, but rather, in its refusal to comply with the Human

Rights Policy, which was a prerequisite for continuing to receive benefits through the
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State of lowa. DSUMF q9 118-119. That BLinC was one of only three groups to receive

a human rights complaint is hardly evidence that the University engaged in viewpoint

discrimination against BLinC, when many other campus groups share its views on

homosexuality and transgender students and remain active on campus.

CONCLUSION

Through its extensive briefing on its Motion for Summary Judgment and Permanent

Injunctive Relief and exhaustive Statement of Facts, Plaintiff has highlighted the extent to which

genuine material facts are at issue in every claim it makes. This is not a suitable case for

dismissal on summary judgment motion. Defendants urge this Court to deny Plaintiff’s Motion

and to allow this case to proceed to trial.
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ATTORNEYS FOR DEFENDANTS

PROOF OF SERVICE
The undersigned certifies that the foregoing instrument was served upon
each of the persons identified as receiving a copy by delivery in the
following manner on November 5, 2018:

O] U.S. Mail ] FAX
[0 Hand Delivery [ Overnight Courier
[ Federal Express [ Other

X] ECF System Participant (Electronic Service)

Signature: /s/Betty Christensen
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

EASTERN DIVISION
BUSINESS LEADERS IN CHRIST,
Case No.: 3:17-cv-00080-SMR-SBJ
Plaintiff,
V.
DEFENDANTS’ REPLY TO
THE UNIVERSITY OF IOWA, et al., PLAINTIFF’S RESISTANCE TO
THEIR PARTIAL MOTION FOR
Defendants. SUMMARY JUDGMENT
INTRODUCTION

Plaintiff does not raise any new or unanticipated arguments in its Resistance to
Defendants’ Motion for Summary Judgment. However, Defendants believe that a very brief
Reply is warranted, given Plaintiff’s record in this case.

ARGUMENT

THE INDIVIDUAL DEFENDANTS ARE ENTITLED TO QUALIFIED IMMUNITY

In its Resistance, Plaintiff accuses Defendants of bigotry and of presenting “make-believe
defamatory accusations,” while repeatedly claiming that various pieces of evidence are
“undisputed” despite Defendants’ detailed denials of BLinC’s claims in its Response to
Plaintiff’s Statement of Material Facts. See Plaintiff’s Reply, p. 2, 68, 13 (Plaintiff claiming
that BLinC was targeted “specifically for its beliefs” with no citation to the record), 15; see also
Defendants’ Response to Plaintiff’s Statement of Undisputed Material Fact 49 154 (Defendants
denying that “BLinC has always sought to create a welcoming environment; thus, anyone is

welcome to join as a member”), 241-50 (Defendants denying that Plaintiff properly
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characterized the manner in which the University conducted its investigation into student group
24-7); 127-135 (Defendants denying Plaintiff’s assertion that BLinC “welcomes anyone as a
leader”—particularly in regard to the reason why Marcus Miller was not permitted to serve on
BLinC’s leadership team); 49 208—19 (Defendants denying Plaintiff’s contention that Dr. Nelson
and Dean Baker told BLinC members that their actions had not violated the University’s Policy).
Further, Plaintiff’s contention that “it is undisputed that BLinC does not violate the Policy” is at
the very heart of this case and Defendants position is in direct opposition to this statement. See
DOSUMF ¢ 182, 197-198, 212, 220-221, 22629, 232-33. This is obviously a disputed issue.
In an attempt to demonstrate the alleged viewpoint discrimination at issue in this case,
BLinC compares itself with Love Works, an “LGBTQ+ affirming” Christian group which
maintains registered status on campus. Plaintiff’s Resistance, p. 15-16. Plaintiff states that other
groups, including Love Works, are being “lauded” by Defendants for providing “safe spaces for
minorities which have historically been the victims of discrimination.” Plaintiff’s Resistance p.
1. The obvious difference between BLinC and Love Works is that BLinC’s Statement of Faith
excludes people who are members of a protected class, while Love Works’ Constitution does not
exclude any member of a protected class, and is generally inclusive of all categories of people.
P. App. 239-43. People who disapprove of homosexual behavior are not a protected class, and

Love Works, as a Christian group, does not exclude Christians. See id."

! Under “Core Beliefs” the Love Works Constitution states:

1. Jesus-Centered: Jesus will be at the center of everything we do. His life and teachings provide a model
worthy of limitation, and we believe through the life, death, and resurrection of Jesus, we can experience
great joy and freedom.

2. Inclusivity: We believe that Jesus was the ultimate example of someone who reaches out to the
marginalized. We stand in full support of those who are victims of systematic oppression. We welcome
full participation in our organization, regardless of race, gender, sexual orientation, gender identity, or

2
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Similarly, BLinC compares itself to the House of Lorde, a student group which restricts
membership and leadership pending an interview by the Membership Recruitment Chair, and
seeks to maintain a “space on campus . . . where intersectional feminism/womanism specifically
includes the support of Black Queer individuals who’ve experienced trauma in the arena of
domestic violence, HIV/AIDs/STD awareness, legal support, and Housing.” P. App. 1143.
Again, the language included in House of Lorde’s constitution does not exclude any student on
the basis of a protected characteristic. See id. People who dislike black students, queer students,
or feminist students, or want to disrupt a group meant to support black, queer, and feminist
students, are not members of a protected class on that basis. See lowa Code Chapter 216. And
unlike Marcus Miller, who actually held conservative Christian beliefs which were mostly in-line
with BLinC’s and earnestly sought to be a leader in the group, someone who dislikes minorities,
feminists, or LGBTQ+ individuals would have no pure motives for joining the House of Lorde.
See D. Supp. App. 168-76 (Miller outlining some of his Christian beliefs in his 24:7 leadership
application); P. App. 590-91 (Miller expressing his pain at having been rejected by BLinC
despite his desire to “follow Jesus with all of [his] heart.”).

Plaintiff points to Obergefell and Masterpiece Cakeshop to illustrate its point that

(134

government officials must “’proceed in a manner neutral toward and tolerant of . . . religious
beliefs’ they may personally find abhorrent.” Plaintiff’s Resistance, p. 3, citing 138 S. Ct. 1719,

1729 (2018). Defendants generally agree with the above premise, however, must point out that

the baker in Masterpiece Cakeshop was an employee in a private business—not a student group

ability, and affirm those in the LGBTQ+ community who have been pushed aside from many other faith
communities.

P. App. 240-41.
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in a limited public forum receiving state benefits. /d. at 1724. While Defendants must apply

their Policy in a viewpoint neutral way, they are not required to look the other way when a group

openly contravenes civil rights laws which have been adopted at both the state and federal level.

See lowa Code Ch. 216; 42 U.S.C. 2000e—2000e-17.

CONCLUSION

The individual Defendants are entitled to qualified immunity as a matter of law.

Original filed electronically.

Copy electronically served on all parties of record.

THOMAS J. MILLER
Attorney General of lowa

/sSIGEORGE A. CARROLL

George A. Carroll

Assistant Attorney General

Hoover Building, Second Floor

1305 East Walnut Street

Des Moines, lowa 50319

PHONE: (515) 281-8583

FAX: (515) 281-7219

E-MAIL: George.carroll@ag.iowa.gov
ATTORNEYS FOR DEFENDANTS

PROOF OF SERVICE

The undersigned certifies that the foregoing instrument was served upon
each of the persons identified as receiving a copy by delivery in the
following manner on November 9, 2018:

[ U.s. Mail [0 FAX
[ Hand Delivery [ Overnight Courier
[ Federal Express [ Other

[XI ECF System Participant (Electronic Service)

Signature: /s/Betty Christensen
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