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Plaintiffs Hobby Lobby Stores, Inc., Mardel, Inc., David Green, Barbara Green,
Steve Green, Mart Green, and Darsee Lett, by and through their attorneys, allege and

state as follows:

NATURE OF THE ACTION

1. This is a challenge to regulations issued under the 2010 Patient Protection and
Affordable Care Act that would force religiously-motivated business owners like
Plaintiffs to violate their faith under threat of millions of dollars in fines.

2. Plaintiffs David Green, Barbara Green, Steve Green, Mart Green, and Darsee
Lett (“the Green family”) are committed evangelical Christians. Through various trusts,
they own and operate plaintiff Hobby Lobby Stores, Inc. (“Hobby Lobby”), a privately
held retail business headquartered in Oklahoma City. Hobby Lobby currently operates
over 500 stores in over 40 states and has over 13,000 full-time employees.

3. Through various trusts, the Green family also owns and operates plaintiff
Mardel, Inc. (“Mardel”), a privately held bookstore and education company
headquartered in Hobby Lobby’s Oklahoma City complex that sells a variety of
Christian-themed materials. Mardel currently operates 35 stores in 7 states and has 372
full-time employees.

4, Unless context indicates otherwise, “Plaintiffs” refers collectively to the Green

family, Hobby Lobby, and Mardel.




Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 3 of 46

5. The Green family believes they are obligated to run their businesses in
accordance with their faith. Commitment to Jesus Christ and to Biblical principles is what
gives their business endeavors meaning and purpose.

6. The Green family’s business practices therefore reflect their Christian faith in
unmistakable and concrete ways. For example, they employ full-time chaplains to meet
their employees’ spiritual and emotional needs. They pay all of their employees well
above the minimum wage and provide them with excellent benefits. They monitor their
merchandise, marketing, and operations to make sure all are consistent with their beliefs.
They give millions of dollars from their profits to fund missionaries and ministrics
around the world. And, as is well known, they close all their stores on Sundays, even
though they lose millions in annual sales by doing so.

7. The Green family’s religious beliefs forbid them from participating in,
providing access to, paying for, training others to engage in, or otherwise suppotting
abortion-causing drugs and devices.

8. The administrative rule at issue in this case (‘“the Mandate™) runs roughshod
over the Green family’s religious beliefs, and the beliefs of millions of other Americans,
by forcing them to provide health insurance coverage for abortion-inducing drugs and
devices, as well as related education and counseling,

9. The Mandate illegally and unconstitutionally coerces the Green family to

violate their deeply-held religious beliefs under threat of heavy fines, penalties, and
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States Constitution and the Religious Freedom Restoration Act (“RFRA™), 42 U.S.C. §
2000bb ef seq.

13.  Furthermore, the Mandate is illegal because it was imposed by Defendants
without prior notice or sufficient time for public comment, and otherwise violates the
Administrative Procedure Act, S U.S.C, § 553.

14, Religious beliefs like those of the Green family concerning abortion are neither
obscure nor unknown. In formulating and finalizing the Mandate, the government acted
with full knowledge that the Mandate would run counter to beliefs like theirs, shared by
millions of Americans. And yet the government not only refused to exempt objecting
business owners like the Greens, but it allowed plans to exclude these services for a wide
range of reasons other than religion. The Mandate can therefore be interpreted as nothing
other than a deliberate attack on the religious beliefs of the Greens and millions of other
Americans.

15.  Plaintiffs therefore seek declaratory and injunctive relief against the Mandate.

JURISDICTION AND VENUE

16.  The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and
§ 1361, This action arises under the Constitution and laws of the United States. This

Court has jurisdiction to render declaratory and injunctive relief under 28 U.S.C. §§ 2201

and 2202, and 42 U.S.C. § 2000bb-1.
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the Board of Oral Roberts University. He is a Christian and, from the beginning, has
sought to run Hobby Lobby, Mardel, and his other business ventures in harmony with
God’s laws and in a manner which brings glory to God.

22.  Plaintiff Darsee Lett is Vice-President of Hobby Lobby and trustee of one or
more of the trusts described in paragraphs 2 and 3 of this Complaint. She is a Christian
and, from the beginning, has sought to run Hobby Lobby in harmony with God’s laws
and in a manner which brings glory to God.

23.  Hobby Lobby is a privately held, for-profit corporation located in Oklahoma
City and organized under Oklahoma law. Hobby Lobby is not a church, an integrated
auxiliary of a church, or a convention or association of churches as defined by 26 U.S.C.
§ 6033(a)(3)(A)(i). Hobby Lobby is not a religious order as defined by 26 U.S.C. §
6033(a)(3)(A)(iii). Nor is it a church or a convention or association of churches as
defined by 26 U.S.C. § 414(e).

24,  Mardel is a privately held, for-profit corporation located in Oklahoma City and
organized under Oklahoma law. Mardel is not a church, an integrated auxiliary of a
church, or a convention or association of churches as defined by 26 U.S.C. §
6033(a)(3)(A)({). Mardel is not a religious order as defined by 26 US.C. §
6033(a)(3)(A)(iii). Nor is it a church or a convention or association of churches as

defined by 26 U.S.C. § 414(e).
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charities and ministries around the world, They believe that God has blessed them so that
they might bless others.

40.  For example, David and Barbara Green signed the Giving Pledge, agreeing to
donate the majority of their wealth to philanthropy. In this pledge, the Greens stated, “We
honor the Lord in all we do by operating the company in a manner consistent with
Biblical principles. From helping orphanages in faraway lands to helping ministries in
America, Hobby Lobby has always been a tool for the Lord’s work., For me and my
family, charity equals ministry, which equals the Gospel of Jesus Christ.”

41. Hobby Lobby bears the imprint of its owners’ faith. As they explain on the
company website, “The foundation of our business has been, and will continue to be
strong values, and honoring the Lord in a manner consistent with Biblical principles.”

42.  Hobby Lobby’s statement of purpose reads:

In order to effectively serve our owners, employees, and customers the
Board of Directors is committed to:

Honoring the Lord in all we do by operating the company in a
manner consistent with Biblical principles.

Offering our customers an exceptional selection and value.

Serving our employees and their families by establishing a
work environment and company policies that build character,
strengthen individuals, and nurture families,

Providing a return on the owners’ investment, sharing the
Lord’s blessings with our employees, and investing in our
community.

10
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We believe that it is by God’s grace and provision that Hobby
Lobby has endured. He has been faithful in the past, we trust
Him for our future.

43,  Hobby Lobby’s Christian underpinnings are apparent to customers shopping in
its stores. Among other things, the stores use a carefully managed music playlist which
prominently features inspirational Christian songs. They do not stock gruesome or bloody
Halloween decorations, nor risqué greeting cards. They carry religiously themed
merchandise, particularly in their Christmas and Easter seasonal sections, which occupy a
large portion of each store.

44,  Furthermore, the Green family’s religious beliefs forbid them from facilitating
activities they regard as immoral or harmful, For instance, they refuse to sell shot glasses
at Hobby Lobby. They once declined an offer from a liquor store to take over one of their
building leases, because they did not want to facilitate alcohol use in the neighborhood
around the store. Taking the liquor store’s offer would have saved them hundreds of
thousands of dollars a month. Similarly, the family refused to allow their trucks to “back-
haul” beer shipments for a major distributor, even though the profits from doing so would
have been substantial.

45.  Perhaps the most well-known expression of the Greens’ religious beliefs is the
decision to close Hobby Lobby stores on Sundays, The Greens believe that employees
should not be asked to regularly work on Sundays, so they can enjoy a day of rest and
spend the day with their families. They made this decision because they believed it was

the right thing to do, even though it initially cost them millions in lost revenues.

11
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46.  Consistent with the Green family’s religious beliefs, Hobby Lobby stores are
open no more than 66 hours per week, They close at 8 p.m. so that employees can spend
the evening with their families. Again, the Greens know they might earn more if they
stayed open later, but they believe it is more important to respect their employees and
their families.

47.  Every Christmas and Easter, Hobby Lobby takes out full-page ads in all
newspapers in which it advertises. These ads celebrate the religious nature of the holidays
and direct readers who would like to learn more, or are in need of spiritual guidance, to a
site where they can download a free Bible and to the phone number of an outside ministry
which provides spiritual counseling. In recent years, they have also taken out ads on the
Fourth of July, celebrating the Christian beliefs of many of our nation’s founders. They
maintain  an  archive of those ads on the company  website:
http://www.hobbylobby.com/holiday messages/holiday messages.clim.

48. Hobby Lobby has always served a diverse customer base, many of whom do
not share the owners’ religious beliefs, It strives to welcome and show respect to people
of all religious faiths, or no faith at all. The Green family and their employees respond
respectfully to criticism they have received for their beliefs about faith and business. The
Greens belicve it would be wrong to erase their faith from the company they operate.

49,  Like Hobby Lobby, Mardel is a company run in accordance with the Green

family’s (and CEO Mart Green’s) religious beliefs. Mardel is a bookstore and educational

12
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welcomes employees of all faiths or no faith, and secks to create a positive, family-
friendly environment for its workers.

52, As part of their religious obligations, the Green family also provides excellent
health insurance coverage to Hobby Lobby’s and Mardel’s employees through a self-
insured plan. As in other aspects of the business, the Greens believe it is imperative that
their employee benefits are consistent with their religious beliefs.

53.  The Green family’s religious beliefs prohibit them from deliberately providing
insurance coverage for prescription drugs or devices inconsistent with their faith, in
particular abortion-causing drugs and devices.

54,  Hobby Lobby’s insurance policies have long explicitly excluded—consistent
with their religious beliefs—contraceptive devices that might cause abortions and
preghancy-termination drugs like RU-486.

55. Recently, after learning about the nationally prominent HHS mandate
controversy, IHobby Lobby re-examined its insurance policics to ensure they continued to
be consistent with its faith. During that re-examination, Hobby Lobby discovered that the
formulary for its prescription drug policy included two drugs—Plan B and Ella—that
could cause an abortion. Coverage of these drugs was not included knowingly or
deliberately by the Green family. Such coverage is out of step with the rest of Hobby

Lobby’s policies, which explicitly exclude abortion-causing contraceptive devices and

14
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Health Care and Education Reconciliation Act, Pub, L. 111-152 (March 30, 2010),
collectively known as the “Affordable Care Act.”

61. The Affordable Care Act regulates the national health insurance market by
directly regulating “group health plans” and “health insurance issuers.”

62.  The Act does not apply equally to all plans.

63.  The Act does not apply equally to all insurers,

64.  The Act does not apply equally to all individuals.

65. The Act applies differently to employers with fewer than 50 employees, not
counting seasonal workers. 26 U.S.C. § 4980H(c)(2)(A).

66. According to the United States census, more than 20 million individual
workers are employed by firms with fewer than 20 employees.
http://www.census,gov/econ/smallbus.html. Employers with less than 50 employees
would thercfore employ an even higher number of workers,

67. Certain provisions of the Act do not apply equally to members of certain
religious groups. See, e.g., 26 U.S.C. §§ 5000A(d)(2)(a)(i) and (ii) (individual mandate
does not apply to members of “recognized religious sect or division” that conscientiously
objects to acceptance of public or private insurance funds); 26 U.S.C.
§ S000A(d)(2)(b)(i1) (individual mandate does not apply to members of “health care

sharing ministry” that meets certain criteria).

16
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93, No religious groups or other groups that oppose government-mandated
coverage of contraception, sterilization, abortion, and related education and counseling
were among the invited presenters.

94.  One year after the first interim final rule was published, on July 19, 2011, the
IOM published its recommendations. It recommended that the preventive services
include “[a]ll Food and Drug Administration approved contraceptive methods [and]
sterilization procedures.” Institute of Medicine, Clinical Preventive Services for Women:
Closing the Gaps (July 19, 2011).

95.  FDA-approved contraceptive methods include birth-control pills; prescription
contraceptive devices and injections; levonorgestrel, also known as the “morning-afier
pill” or “Plan B”; and ulipristal, also known as “Ella” or the “week-afier pill”; and other
drugs, devices, and procedures. The FDA birth control guide specifically notes that Plan
B and Ella may work by preventing “attachment (implantation)” of a fertilized egg to a
woman’s uterus. See  http://www.fda.gov/downloads/ForConsumers/ByAudience/
ForWomen/FreePublications/UCM282014.pdf.

96.  Thirteen days later, on August 1, 2011, HRSA issued guidelines adopting the
IOM recommendations. See http://www .hrsa.gov/womensguidelines. On the same day
HHS, the Department of Labor, and the Department of Treasury promulgated an

amended interim final rule which reiterated the Mandate and added a narrow exemption

21
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121.  Group health plans and issuers will be subject to the Mandate starting with the
first insurance plan year that begins on or after August 1, 2012,

122. Plaintiffs have already had to devote significant institutional resources,
including both staff time and funds, to determining how to respond to the Mandate.
Plaintiffs anticipate continuing to make such expenditures of time and money up until the
time that the Mandate goes into effect.

V. The Narrow and Discretionary Religious Employer Exemption

123, The Mandate indicates that that the Health Resources and Services
Administration (“HRSA”) “may” grant religious exemptions to certain religious
employers. 45 C.E.R. § 147.130(a)(iv)(A). Among other things, those employers must be
“a nonprofit organization as described in section 6033(a)(1) and section 6033(a)(3)(A)()
or (iii) of the Internal Revenue Code of 1986, as amended.” 45 C.F.R.
§ 147.130(a)(iv)(B).

124,  As a for-profit company, Hobby Lobby does not qualify for this exemption.

125. After public outcry over the Mandate, Defendant Sebelius announced that
“InJonprofit employers who, based on religious beliefs, do not currently provide
contraceptive coverage in their insurance plan, will be provided an additional year, until
August 1, 2013, to comply with the new law,” on the condition that those employers

certify they qualify for the extension.

25
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126. Hobby Lobby does not qualify for this “safe harbor,” since it is a for-profit
company.”

127.  On February 10, 2012, President Obama held a press conference at which he
announced an intention to initiate, at some unspecified future date, a separate rulemaking
process that would work toward creating a different insurer-based mandate. This
promised mandate would, the President stated, attempt to take into account the kinds of
religious objections voiced against the original Mandate contained in the interim final
rule.

128. On February 15, 2012, Defendants adopted as final, “without change,” the
narrow “religious employer” exemption. 77 Fed. Reg. 8725, 8727.

129. On March 16, 2012, Defendants issued an Advance Nolice of Proposed
Rulemaking (“ANPRM”), The ANPRM announced Defendants’ intention to create an
“accommodation” for non-exempt religious organizations under which Defendants would
require a health insurance issuer (or third party administrator) to provide coverage for

these drugs and services—without cost sharing and without charge—to employees

2 See HHS, Guidance on Temporary Enforcement Safe Harbor, U.S. DEP’T OF HEALTH
& HUMAN SERVS, (Feb. 10, 2012), at 3, available at
http://cciio.cms.gov/resources/files/Files2/02102012/20120210-Preventive-Services-
Bulletin.pdf (last visited Sept. 10, 2012). The government recently expanded the safe
harbor, but it still does not include for-profit businesses like Plaintiffs. See HIHS,
Guidance on Temporary Enforcement Safe Harbor, U.S, DEP’T OF HEALTH & HUMAN
SERVS. (August 15, 2012), available at http://cciio.cms.gov/resources/files/prev-services-
guidance-08152012.pdf (last visited Sept. 10, 2012).

26
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135. The Mandate exposes Plaintiffs to enormous fines and other penalties and
pressures if it refuses to comply.

136, Hobby Lobby has about 13,240 full-time employeces as of September 1, 2012,

137. Mardel has about 372 full-time employees as of September 1, 2012.

138. The Mandate imposes a burden on Plaintiffs’ employee recruitment and
retention efforts by creating uncertainty as to how they will be able to offer health
insurance beyond 2012,

139. The Mandate places Plaintiffs at a competitive disadvantage in its efforts to
recruit and retain employees.

140. Plaintiffs are planning now for the 2013 insurance plan year.

141. Every fall, Plaintiffs work with their insurance plan administrators to set up the
plans for the coming year. The process is time consuming: Plaintiffs’ HR department
must work with its administrators on plan changes and on the production and distribution
of plan materials and employee insurance cards.

142, Plaintiffs need immediate relief from the Mandate in order to arrange for and
continue providing employee health insurance to their employees. Delay could lead to a
lapse in coverage, placing the health and well-being of thousands of employees and their
families in jeopardy. Denial of immediate relief will force Plaintiffs to choose between
their religious beliefs and the prospect of crippling fines, regulatory penalties, and

lawsuits,

28
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150. The Mandate exposes Plaintiffs to substantial competitive disadvantages, in
that they may no longer be permitted to offer health insurance.

151. The Mandate imposes a substantial burden on Plaintiffs’ religious exercise.

[52. The Mandate furthers no compelling governmental interest.

153. The Mandate is not narrowly tailored to any compelling governmental interest.

154. The Mandate is not the least restrictive means of furthering Defendants’ stated
interests.

155. The Mandate and Defendants® threatened enforcement of the Mandate violate
Plaintiffs’ rights secured to them by the Religious Freedom Restoration Act, 42 U.S.C.
§ 2000bb ef seq.

156. Absent injunctive and declaratory relief against the Mandate, Plaintiffs have
been and will continue to be harmed.

COUNT 11
Violation of the First Amendment to the United States Constitution

Free Exercise Clause
Substantial Burden
157. Plaintiffs incorporate by reference all preceding paragraphs.
158, Plaintiffs’ sincerely held religious beliefs prohibit them from providing
coverage or access to coverage for abortion-causing drugs or devices or related education
and counseling. Plaintiffs’ compliance with these beliefs is a religious exercise.

159. Neither the Affordable Care Act nor the Mandate is neutral.

160. Neither the Affordable Care Act nor the Mandate is generally applicable.

30
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COUNT IIE
Violation of the First Amendment to the United States Constitution

Free Exercise Clause
Intentional Discrimination

172. Plaintiffs incorporate by reference all preceding paragraphs.

173. Plaintiffs sincerely held religious beliefs prohibit them from providing
coverage or access to coverage for abortion-causing drugs or devices or related education
and counseling. Plaintiffs’ compliance with these beliefs is a religious exercise.

174. Despite being informed in detail of these beliefs beforehand, Defendants
designed the Mandate and the religious exemption to the Mandate in a way that made it
impossible for Plaintiffs to comply with both their religious beliefs and the Mandate.

175. Defendants promulgated both the Mandate and the religious exemption to the
Mandate in order to suppress the religious exercise of Plaintiffs and others.

176. The Mandate and Defendants’ threatened enforcement of the Mandate thus
violate the Plaintiffs rights secured to them by the Free Exercise Clause of the First
Amendment to the United States Constitution.

177. Absent injunctive and declaratory relief against the Mandate, Plaintiffs have

been and will continue to be harmed.
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COUNT YV
Violation of the First Amendment to the United States Constitution
Freedom of Speech
Compelled Speech
187. Plaintiffs incorporate by reference all preceding paragraphs.
188. Plaintiffs believe and profess that providing abortion-causing drugs and
devices violates their religious beliefs.
189. The Mandate would compel Plaintiffs to cooperate in activities through its
provision of health insurance that are violations of Plainti{fs’ religious beliefs.
190. The Mandate would compel Plaintiffs to provide education and counseling
related to abortion-causing drugs and devices.
191. Defendants’ actions thus violate Plaintiffs’ right to be free from compelled
speech as secured to it by the First Amendment to the United States Constitution.
192. The Mandate’s compelled speech requirement is not narrowly tailored to a
compelling governmental interest.

193, Absent injunctive and declaratory relief against the Mandate, Plaintiffs have

been and will continue to be harmed.

34




Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 36 of 46



Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 37 of 46



Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 38 of 46



Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 39 of 46



Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 40 of 46



Case 5:12-cv-01000-HE Document 1 Filed 09/12/12 Page 41 of 46

¢. Award Plaintiffs the costs of this action and reasonable attorney’s fees; and
f. Award such other and further relief as it deems equitable and just.

JURY DEMAND

Plaintiffs request a trial by jury on all issues so triable.

AR g
Respectfully submitted this 12th day of September, 2012,

/s/ Charles E. Geister III

Charles E. Geister III, OBA No. 3311
Derek B. Ensminger, OBA No. 22559
HARTZOG, CONGER, CASON & NEVILLE
1600 Bank of Oklahoma Plaza

201 Robert S. Kerr Avenue

Oklahoma City, OK 73102

Telephone: (405) 235-7000

Facsimile: (405) 996-3403
cgeister(@hartzoglaw.com
densminger(@hartzoglaw.com

- And -

S. Kyle Duncan, LA Bar No. 25038

(Motion for Pro Hac Vice pending)

Eric S. Baxter, D.C. Bar No. 479221
(Motion for Pro Hac Vice pending)

Lori Halstead Windham, D.C. Bar No. 501838
(Motion for Pro Hac Vice pending)

THE BECKET FUND FOR RELIGIOUS LIBERTY
3000 K Street, N.W., Suite 220
Washington, D.C. 20007

Telephone: (202) 955-0095

Facsimile: (202) 955-0090
kduncan@becketfund.org

ATTORNEYS FOR PLAINTIFFS
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VERIFICATION OF COMPLAINT ACCORDING TO 28 U.S.C. § 1746

[ declare under penalty of perjury that the foregoing is trie and correct (o the best of

my knowledge,

Exceuted on September 12, 2012

é[;L:f}t:g;.. /gw

David'Green™®

¥ certify that I have the signed original of
this  document, which is  available  for
inspection at any time by the Court or a
party to this action.
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VERIFICATION OF COMPLAINT ACCORDING TO 28 U.S.C. § 1746
[ declarc under penalty of perjury that the foregoing is truc and correct to the best of
my knowledge.

Executed on September 12, 2012

Darsee Leut*

¥ ocertify that | have the signed original of
this  document, which is  available  for
inspection at any time by the Court or a
party to this action.
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