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| u Lz DATE & DEPT: CASE NO.;
CABADING v, CALIFORNIA BAPTIST July 11, 2014 RIC1302245
UNIVERSITY . Depariment 3
COLINS REPORTER:

UNWone prosont ol None )

PROGEEDING: COURT'S SUB anQUENT RULING ON PLAINTIFF'S MOTION FOR
SUMMARY ADJUDICATION AND DEFENDANTS' MOTION FOR SUMMARY
JURGMENT ORIN THE ALTERNATIVE SUMMARY ADJUDICATION OF 1ISSUES

This caso involves the suspension, expulsion, and exclugion of a studerit from an
undargraduate program at a private religious college. That student, Plaintiff Dorainlor
Javior Cabaeding, is a male to fernale pre-operative tranggendered person. She applicd to
Cafifornia Daplist Unijversily (CBU) for the fall 2011 semester as a “female” and was
admilited on aomerit scholarship.

The Universily subsequently leared that Plaintiff had appeared on a reality TV

shiow Lo discuss her transgender identity. The University suspended her, later expelled har
ng o student, and excluded her from all University properties and from all community and
pubtic events held on campus for “fraud” on the grounds she had misrepresented that she
vty fenate.

Plaintilf edrminisiratively appealed as permilted by CBU regulations. The appellate
Body alfirmad her expulsion as a student, as well as her exclusion from GBU properties
otharwise opan o the public, but overlurned her exclusion from communily and public
evonts held on campus. Plaintiff did not seek judicial review of the disciplinary hearing by

Pratition for Writ of Administrative Mandamus,

G.C. TRASK, Judge

2L Castillo (jkn), Clerk
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Plaintifi's First Ananded Complaint contains five "Causes of Action” for;

1) Broach of Contracl;
2) resch of implied Covenant of Good aith and Fair Dealing;
3) Violalion of the Unruh Civil Rights Act for her suspension;

4) Violation of the Unruh Civil Righls Act for her exclusion; and

H) Violation of the Unruh Civil Rights Act for her expulsion.

Daofendants have filed Motions for Summary Judgment or in the Alternalive for
Swnmary Adindication on all five Causes of Action. Plaintiff has filed Motions for Summary
Adindication of issues on the 3 4% and 5% Causes of Action. The Court now rules on
tiinae miotions,

The Unruh Givil Rights Act Claims

We: bagin with the 3%, 4" and 5" “Causes of Action” for violations of the Unruh Civil
Fiahts Aot Plajntilf complaing that CBU violated tho Act by suspending, excluding, and
expaliing her because she was transgendered.

The throsheld issue is whether CBU is a "buginess establishment” for purposes of
iha Unrub Civil Rights Act. To the extent CBU is such a business establishmant, it is
subjeel to the provisions of the Act and can be held liable for discrimination in violalion of
e Act, To the extent it is not such an entity, it is not subject to liability for acts of
giserimination prohibited by that Act.

The undisputed facts establish, as a matler of law, that for its on-carpus

educatinnal activitics, GBU is not a “business cstablishment” within the meaning of the Acl.

G.C, TRAGK, Judge
J. Castillo (i), Clerk
Page 2

T COURY'S SUBSEQUENT RULING



J&‘a‘sﬁéi&&@xﬁb@ééb&fﬁl\ﬂWﬂSﬂDE[SBBBM%ﬂggh FRRYGING2/90%2055PHIH6 4 of 11 Pagh 1D

The undispuled Tacts also ostablish, as a matter of law, that CBU's off-campus business
opsralions such as reslaurants, thealer, and libraries are "business establishmenis” subject
o tha provisions of he Act.

ChU is a private nonprofit religious corporation. ttis a private religious college with
o main carmpus in Riverside, and satcllite operations in neighboring communities. itis a
ninistry of tho California Southern Baptist Convention which selects CBU's Board of
Triztecs. Al members of CBU's Board of Trustees are required to be membets of
Southern Baplist churches. The president of CBU and all of ils full-time administrative
officers must be alfilinted with a outhern Baptist church. Al of CBU's faculty, including
adjunct Taculty, must be practicing Christians.  Almost half are Soulhern Daptist,
Applicants for faculty positions, to taach both religious and sccular courses, are reguired to
identify their churchos and pastors and disclose whether they atiend church regularty. Al
tctdly inembers are expectod to integrate the Christian faith into their presentations of all
subjects, including seoular subjects,

Sludents are not required to be Christians, and the student body contains students
from o wide array of religious beliefs. Only a small minority of CBU's most recent class
wes identified as Southern Baptist, but about 87% were identified as Christian, Al full-time
sindents, Christizn and non-Chiristian, are required to take at least three courses in
Chiristian Studies. Sludents are also expected to attend a chapel service of approximately
50 minutes duralion each week, These services include Christian prayers, hymns, Bible
ruadings, and o sarmon,

ChU undergraduate students are subject to a strict moral code that prohibits sexual
conduct oulside of marriage, smoking, using alcohol, social dancing, gambling and

G0 TRASK, Judge
3. Caslillo (kg), Clerk
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praclicing the occult. Btudunts are made aware of these expectations and agree to abide
by fhean.

Al the same time, CBU is not cloistered. It offers graduate @nd undergraduate:
degreas in a wide array of professional and secular subjocts including nursing, engineering,
amdd business. It has a supstantial public presence with over 7,000 students. It charges
tuition, and adverlises in the comrunity. 1t recruits students from the general public. ts
tiraduilas enjoy increased vocational and professional opportunities. CBU is accredited by
the Waostern Association of Schools and Colleges, a secular accreditation authority. |t
advertises the success of ils graduates and its graduates enjoy a prestigious degree that
provides opporlunitios in the sscular workplace. 1t or its student receives federal funds
availahlc to other colleges, as well as bond funding on terms available to other colleges.

COU owns and leases real property in Riverside. |t operates a counseling center
s library, which are opoen to the public. 1t operates an off-campus art gallery that is open
to tha public. 1t also has a too! company and restaurant that are operated on CBU owned
property, 1t offers on-ling courses and programs whose students are not subject to the
sdrict moral code expzeted of on-campus students.

CBU thus consists of a vary Christian faith-oriented on campus program, while
shimultaneously maintaining ancillary programs and services ihat are secular. 1t is the
natue of the divide between CBU's on campus educational program and these other
prograims thal is dispositive.

The Unruh Civil Rights Act reaches all of California’s business establishments, but
not all entilies or associations, even those with commercial attributes fall wilthin the
thalinttion of a “husiness establishment”. In Curran v, Mount Diablo Council of the Eoy

G.C. TRASK Judge
ila (ikp), Clerk
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Seuuts (1998) 17 Cata™ 670, our Supreme Court held that the Boy Scouts was not a
business entity within the moaning of the Act. The Boy Scout organization had as its
pilivary miission the inculcation of a specific set of moral values in its youth members.
was that focus on values that Llook the Boy Scouts outside of the long reach of the Unruh
Cidl Rights Act. The Scouts was a large organization with many thousand members and
not selective about which boys could enrell. The Boy Scouts also engaged in many
commercial activitles including retall slores and licensing of its insignia. The Supreme
Court found these activities did not change the primary nature of the organization,

It was the inculoation of values that was alzo disposilive in the case of Doe (Jane) v.
California Lutheran High School Assogiation (2009) 170 Cal.App.4™ 828, where the Court
of Appeal hald that a private Lutheran High School was not a business establishiment
wnder the Unruh Civil Rigihts Act.

This Court has carefully cornpared the undisputed facts in this action with the facts
set forth by tho Couwt of Appaal in Doe. Specifically, the Court has allempted to ascertain
fow GBU's on-campus program is materially different Tfrom the Lutheran High School in
Doa, and finds them to be materially indistinguishable, Both the Lutheran High School and
GOY are religiously orented educational ontities, Both adhere 1o religious values and
anpract thedr sludents to adhere to those values, 1f anything, CIBU is more stringeant in the
recquived religious affilialions of its faculty and exprassly more restrictive in the moral code
reauired of students. CBU expressly reguires its faculty o integrate Christian values into
avary subject of its curriculum. The requirements that facully members he Chrislian and
that thay incorporate Ghiistian values into their teaching of secular subjects indisputably

mloriwines religion with the secular subjacts.

G.C, TRASK, Judge
LCaslillo (kp), Clerk
_Page b
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CBU reccives or its students receive some level of public funding, something not at
isaue with the Lutheran High School. But, there is no evidence that CBU agreed lo comply
with the non-discrimination provisions of the Act in order to receive any funding and no
nvidance COU acted unlawfully with respect to funding.

Gl is larger than the Lutheran High School both in campus size and student body.
But, size is nol disposilive. The Boy Scouts are a far larger organization than CBU, CIBU
operalas an ondine educational program, and theater and libraries that are open to the
public, These activilies are larger in scope than those of the Lutheran High School, which
sold Toolball ickets, and had various fundraisers,  But, in both Curran and Doe, the
ancillary business operations of the organizations did not bring their core associational and
caucational funclions wilhin the scope of the Act.

Both COU and ihe Lutheran High School teach sooular as well as religious subjects,
The Court of Appeal in Doe specilically noted that the Lutheran High School's religious
meEgsne was inextricably inlertwined” with its teaching of those secular subjects. CBU
teachos scoular subjocts as well. While proficiency in some of those subjects may impart
nn economic advantage to the student, masiery of the Lutheran High School's secondary
school gurriculun would also impatt an cconomic advantage. In the case of CBU, every
soeular subjoct is expressly intertwined with a values-based Christian religious component,
taught by a Ghristian, CBU students may ha motivated by any number of factors in making
the decision 1o attend that instifution, just as some boys may join the Boy Scouts seeking to

go camping rathar than be taught lessons in the Scout Qath. But both the Boy Scouts and
G ebviously work to ensuce their scouts and students are exposed to a specific set of
valwes, Whatever aoonomic boncfit the student hepes to gain from the CBU cducational

G.C. TRASK, Judge
J. Cmml_o (Jkr)) Clark
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exporience, GBU clearly inlends to send forth an enginesr, nurse, businessperson, or
foacherwho will bo able to apply its religious values in the secularworld, Just as teaching
carping, swirnming, and other skills to boys does not transform the Boy Scouts into a
connnereial entorprise, neither does CBU teaching marketable skills to its students,

Finally, the Lutheran High School in Doe educated minors, while CBU, as a collegs,
cauentes adulls. Thare s no ralional reason to bolieve that value-based organizations only
fie outside the reach of the Unruh Givil Rights Act when they impart values to minors.
Adults ave as much right to enroll themselves in value-based cducalional programs as
thay have Lo onrolt their children in such programs. And organizations such as CBL) have
as rouch right to attempt to impart values to adults as (hey do to children.

Thie Supreme Court in Curran and the Court of Appeal in Doe weare both carefut to
svaid declding the cases on First Amendment grounds, and CBU does not raise a First
Amonciment defensa. Still, even without reaching the Constitutional issues, judicial
Irdrprelation of the Act requires a court to balance the State’s compeliing interest in
efirminating  discrimination with a recognition of the fiberly interests of faith-based
organizptions and those porsons who wish to be oxposed fo ihe teachings of such
argnnizations,

Some programs, relatively fow in number, are not business establishments within
the mesning of the Unruh Civil Rights Act. CBU's on campus educalional program is one
of them,

CBWs Ancillary Programs

CBU has a number of programs that are not religiously or valugs-hased and are

upan to tho public. 1Ls library, counseling conter, arl gallary, and on-line courses have little

GG, TRASI, Judge
tillo (jk), Clerk
Page7 .
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of no valle-bazed component. They do not require patrons or participants to adhere to
aty moral codo of conduct. They are essentially indistinguishable from similar commercial
activities in the community. Still, hese ancillary programs, although open ta the public, do
not arant manibers of the public access lo CBU's faith-based undergraduate program, and
donot ransform COU's Tailh-based undsrgraduate program into a business establishment,
See Gurran v, Mount Diablo Council of the Boy Scouts, supra, at 17 Cal.4™ 699-700, and
Dao (Jane) v. Califoinia Lutheran High School, supra, at 170 Gal.App.4" 839,

Both Curran and Dog strongly suggested, without holding, that these distingt and
soverabla anclliary business transactions would be subject to the Unruh Civil Rights Act. In
dictom, the Supreme Court stated that the Boy Scouts rotail operations would be subjectto
ther Act, an did the Court of Appeal in discussing the Lutheran High School's sales of
swaalshirls, foothall tickets, and access to golf tournaments.

Based upon the undisputed facts, this Court finds, as a matter of law, that CBU’s
aneillary busincss operations, such as ils library, counseling center, and retail businesses
such &6 restadrants operating on CBU properlios are business establishments within the
myeaning of the Act.

ftding on Plaintiff and Defendants’ Motions on 3™, 4™, and 5
Causes of Action

As a value-basad, religious, non-profit educational institution, CBU's on-campus
educational program is not subject to the provisions of the Unnuh Civil Rights Act as a
raattor of law.  Defondants’ Motion on the 3 and 5" Gauses of Action challenging
Plainkifi's susponsion and expulsion from the CBU undergraduate program is grantad.
Plaiititfs Motion on the 3 and 5" Causes of Action is denied.

G.C_TRASE, Judge
4. Gastilla (jkp), Clerk
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Defendant CBU operates a number of on and off campus ancillary activities (hat are
opan lo the general public. These ancillary aperations are subject to the provisions of the
Unaruh Civil Ringhts Acl. Defendants’ Motion for Summary Judgment on the 4th Cause of
Action challenging CBU's exclusion of Plaintilf from these ancillary activities is denied.
Plaiiifi's Motion for Summary Adjudication of Issues on the 4" Cause of Action is granted.

Piaintifts Motion is granicd as to the 4" Cause of Action based on the
uicontrovertad facts that she is a transgendered parson, subject to the proteclions of the
Act, and that the ancillery eperations of CBU, separale from its on-campus undergraduate
progran are buginoss establishments within the meaning of the Act. Plaintiff has also
exlablished that she was oxcluded from these ancillary activities with the exceplion of
public events such as graduations,

At the hearing Plaintiff conceded that she was seeking the minimum statutory
darnagen of $4,000 per Gause of Action.  Therefore, Plaintilf is entitled to statitory
damages of $4,000 on the 4™ Cause of Actian.

Tuting on Befendants’ Motions on the 1*' and 2™ Causes of Action

The 1% and 2™ Causes of Action are contract claims, Both “Causes of Action”
allage breach of the sama contract, the contract entered into betweean Plaintiff and CBU
upon hor enreliment as a student,

As an educalional institution, CIIU's rules governing student discipline provide fora
guavi-udicial adiministrative hearing as part of the student disciplinary process, Sce
"Compendium of Extibits in Support of Defendanls’ Motion for Summary Judgment, orin
e Alternative for Summary Adjudication of Issues” at Exhibit J, pages: CBLU 03985-03986.

Whaon an anlity provides for an administrative procoss, that process must be exhausted

G.C.TRASK, Judge
J Caslilln (jkp), Clerk
__Page 9
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hefore seeking a judicial remady. Even then, a Petition for Administrative Mandamus
unddar Goda of Civit Procedure saction 1094.5 must be sought before any other judicial
reexcly.

Plaintiti’s contract claims specifically complain about the shortcomings of the
aclhninistrative hearing afforded by CBU. A court may not hear such a matter unless it is
firat hrought by Petition for Writ of Mandate under Code of Civil Procedure section 1094.5.
This is not to suy that CBU's administrative hearing was fair, that the fact-finder was not
biused, or that its discretion was not abuzed, All of those issues could have and should
lerve beon determined by @ court in an Administrative Mandamus proceeding. Whether
sounding in contracl artait, thay rmay not be considerad in this procecding. See Gupta v,
Stanford Univarsity (2004) 124 Cal App.4™ 407, 411-413,

Dofendants Motion on the 1% and 2 Causes of Aclion is granted.

Piaint{'s Motion for Summary Adjudication of Issues is denied as to the 3 and 5"
Cunzos of Action and granted as to the 4™ Cause of Action. Plaintiff is awarded statutory
devrpiziges in the amount of $4,000 on the 4™ Cause of Action.

Defendants’ Motion for Summary Judgment is denied. Defendants’ Motion for
Sinnmary Adjudication of 1ssues is granted as to the 1%, 2™, 3, and 5" Causes of Action
and denied as o the 4™ Cause of Action,

Defendants to prepare the Judgiment,
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i ::ﬁ'” i Gloria Connor Trask

Judge of the Superior Court

G6.C. TRASK, Judge

4. Cagtllo_(kp), Clerk

et e et Page 10
COURTS SUBSEQUENT RULING




	EXHIBIT 11
	Ex. 11 Cabading v. California Baptist Minute Order Granting MTD.pdf



