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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on 
behalf of their minor child M.L., et al.  
 

Plaintiffs, 
 

v.  
 
CALIFORNIA DEPARTMENT OF 
EDUCATION, et al. 
 

Defendants. 
 
 
 

 CASE NO. 2:23-cv-01832-JLS-MRW            
 
 
 
JUDGMENT OF DISMISSAL 
 

JS-6

Case 2:23-cv-01832-JLS-MRW   Document 59   Filed 09/19/23   Page 1 of 2   Page ID #:762

ER-003
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On August 9, 2023, the Court issued an Order (Doc. 50) granting Defendants’ 

Motions to Dismiss (Docs. 29, 31) and dismissing Plaintiffs’ Complaint (Doc. 1).  The 

Court gave Plaintiffs Jean & Jerry Friedman Shalhevet High School and Samuel A. Fryer 

Yavneh Hebrew Academy (“School Plaintiffs”) 21 days to file an amended complaint and 

noted that failure to file an amended complaint in a timely manner would result in 

dismissal of this action. (Order at 51.)  Although more than 21 days have passed, School 

Plaintiffs have not filed an amended complaint. Accordingly, a JUDGMENT OF 

DISMISSAL is hereby entered.

DATED:  September 19, 2023

                                               _________________________________________
HON. JOSEPHINE L. STATON 
UNITED STATES DISTRICT JUDGE

Case 2:23-cv-01832-JLS-MRW   Document 59   Filed 09/19/23   Page 2 of 2   Page ID #:763

ER-004
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on behalf 
of their minor child M.L.; FEDORA NICK and 
MORRIS TAXON, on their own behalf and on 
behalf of their minor child K.T.; SARAH 
PERETS and ARIEL PERETS, on their own 
behalf and on behalf of their minor child N.P.; 
JEAN & JERRY FRIEDMAN SHALHEVET 
HIGH SCHOOL; and SAMUEL A. FRYER 
YAVNEH HEBREW ACADEMY, 
 

Plaintiffs, 
 

v. 
 
CALIFORNIA DEPARTMENT OF 
EDUCATION; TONY THURMOND, in his 
official capacity as Superintendent of Public 
Instruction; LOS ANGELES UNIFIED 
SCHOOL DISTRICT; and ANTHONY 
AGUILAR, in his official capacity as Chief of 
Special Education, Equity, and Access, 
 

Defendants. 
 

 CASE NO.  2:23-cv-01832-JLS-MRW  
 
ORDER: (1) GRANTING 
DEFENDANTS’ MOTIONS TO 
DISMISS CASE (Docs. 29, 31); AND 
(2) DENYING PLAINTIFFS’ 
MOTION FOR PRELIMINARY 
INJUNCTION (Doc. 28) 
 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 1 of 51   Page ID #:681

ER-005
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Before the Court are: (1) a Motion to Dismiss Case filed by Defendants Anthony 

Aguilar and Los Angeles Unified School District (the “LAUSD Defendants”) (LAUSD 

Mot., Doc. 29); and (2) a Motion to Dismiss Case filed by Defendants California 

Department of Education and Tony Thurmond (the “CDE Defendants”) (CDE Mot., Doc. 

31; CDE Mem., Doc. 31-1).  Plaintiffs Jean & Jerry Friedman Shalhevet High School, 

Samuel A. Fryer Yavneh Hebrew Academy (collectively, the “School Plaintiffs”), M. L., 

Chaya Loffman, Jonathan Loffman, K.T., Fedora Nick, Morris Taxon, N. P., Ariel Perets, 

and Sarah Perets, (collectively, “Plaintiffs”) opposed, and the LAUSD Defendants and 

CDE Defendants (collectively, “Defendants”) replied.  (MTD Opp., Doc. 37; LAUSD 

Reply, Doc. 42; CDE Reply, Doc. 43.)  Also before the Court is a Motion for Preliminary 

Injunction filed by Plaintiffs.  (MPI, Doc. 28; MPI Mem., Doc. 28-1.)  Defendants opposed 

Plaintiffs’ Motion for Preliminary Injunction, and Plaintiffs replied.  (LAUSD MPI Opp., 

Doc. 36; CDE MPI Opp., Doc. 37; MPI Reply, Doc. 44.)  Having considered the parties’ 

briefs and pleadings and having held oral argument, for the reasons set forth below, the 

Court GRANTS Defendants’ Motions and DENIES Plaintiffs’ Motion. 

 

 BACKGROUND 

 

 The Legal Framework  

 

1. Children’s and Parents’ Rights Under the IDEA 

 

“The Individuals with Disabilities Education Act [(“IDEA”)] offers States federal 

funds to assist in educating children with disabilities.”  Endrew F. ex rel. Joseph F. v. 

Douglas Cnty. Sch. Dist. RE-1, 580 U.S. 386, 390 (2017) (citations omitted).  The IDEA 

lists as one of its primary purposes “to ensure that all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 2 of 51   Page ID #:682
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education, employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  According 

to the Supreme Court, Congress’s intent in enacting the IDEA was “to bring previously 

excluded handicapped children into the public education systems of the States and to 

require the States to adopt procedures which would result in individualized consideration 

of and instruction for each child.”  Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist., 

Westchester Cnty. v. Rowley, 458 U.S. 176, 189 (1982) (emphasis deleted).  The IDEA’s 

aim, that is, “was more to open the door of public education to handicapped children on 

appropriate terms than to guarantee any particular level of education once inside.”  Id. at 

192.   

To receive IDEA funds, States “must provide a free appropriate public education—

a FAPE, for short—to all eligible children.”  Endrew F., 580 U.S. at 390 (citing 20 U.S.C. 

§ 1412(a)(1)).  “A FAPE . . . includes both ‘special education’ and ‘related services.’”  Id. 

(quoting 20 U.S.C. § 1401(9)).  “Special education” means “specially designed 

instruction . . . to meet the unique needs of a child with a disability” and “related services” 

are support services “required to assist a child . . . to benefit from that instruction.”  Id. 

(quoting 20 U.S.C. §§ 1401(26), (29)).  “A State covered by the IDEA must provide a 

disabled child with such special education and related services ‘in conformity with the 

[child’s] individualized education program,’ or IEP.”  Id.  at 390–91 (quoting 20 U.S.C. § 

1401(9)(D)).  

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Id. at 391 (quoting Honig v. Doe, 484 U.S. 305, 311 (1988)).  “A 

comprehensive plan prepared by a child’s ‘IEP Team’ (which includes teachers, school 

officials, and the child’s parents), an IEP must be drafted in compliance with a detailed set 

of procedures.”  Id. (quoting 20 U.S.C. § 1414(d)(1)(B)).  “These procedures emphasize 

collaboration among parents and educators and require careful consideration of the child’s 

individual circumstances.”  Id. (citing 20 U.S.C. § 1414).  “The IEP is the means by which 

special education and related services are ‘tailored to the unique needs’ of a particular 

child.”  Id. (quoting Rowley, 458 U.S. at 181).   

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 3 of 51   Page ID #:683
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Each child’s IEP “is prepared at a meeting between a qualified representative of the 

local educational agency [(“LEA”)], the child’s teacher, the child’s parents or guardian, 

and, where appropriate, the child[.]”  Rowley, 458 U.S. at 182.  The IEP is a written 

document that contains the following:  

(A) a statement of the present levels of educational performance of such 

child, (B) a statement of annual goals, including short-term instructional 

objectives, (C) a statement of the specific educational services to be provided 

to such child, and the extent to which such child will be able to participate in 

regular educational programs, (D) the projected date for initiation and 

anticipated duration of such services, and (E) appropriate objective criteria 

and evaluation procedures and schedules for determining, on at least an 

annual basis, whether instructional objectives are being achieved.  

Id. (quoting 20 U.S.C. § 1401(19)).  An IEP should also include a statement of “academic 

and functional goals designed to . . . [m]eet the child’s needs that result from the child’s 

disability to enable the child to be involved in and make progress in the general education 

curriculum[.]”  34 C.F.R. § 300.320(a)(2)(i)(A).  LEAs “must review, and where 

appropriate revise, each child’s IEP at least annually.”  Rowley, 458 U.S. at 182 (citing 20 

U.S.C. § 1414(a)(5)).   

When an LEA develops an IEP for an eligible child to receive a FAPE, it “must 

consider ‘the strengths of the child’; ‘the concerns of the parents for enhancing the 

education of their child’; ‘the results of the initial evaluation or most recent evaluation of 

the child’; and ‘the academic, developmental, and functional needs of the child.’”  

Capistrano Unified Sch. Dist. v. S.W., 21 F.4th 1125, 1130 (9th Cir. 2021), cert. denied sub 

nom. S.W. on Behalf of B. W. v. Capistrano Unified Sch. Dist., 143 S. Ct. 98 (2022).  The 

IDEA provides parents with the right to participate in the development of their children’s 

IEP, but “[p]arents’ participation does not require school authorities automatically to defer 

to their concerns.”  Id. at 1134.  Furthermore, the IDEA requires State agencies to develop 

an IEP that provides an education “reasonably calculated to enable the child to receive 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 4 of 51   Page ID #:684
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educational benefits”—not “a potential-maximizing education.”  K.M. ex rel. Bright v. 

Tustin Unified Sch. Dist., 725 F.3d 1088, 1095 (9th Cir. 2013) (first quoting Rowley, 458 

U.S. at 206–7; and then quoting id. at 197 n.21).    

The IDEA contemplates some families will choose to place their children in private 

schools, including religious schools.  Indeed, the IDEA requires LEAs to locate “parentally 

placed private school children” and spend a proportionate share of their IDEA funds on 

providing those children with a special education and related services “after timely and 

meaningful consultation with representatives of private schools[.]”  See 20 U.S.C. 

§ 1412(a)(10)(A)(i); 34 C.F.R. §§ 300.133–34.   

LEAs’ obligations and families’ rights under the IDEA will differ depending on 

whether the family has chosen to send the child to a public school or a private school.  “No 

parentally-placed private school child with a disability has an individual right to receive 

some or all of the special education and related services that the child would receive if 

enrolled in a public school.”  34 C.F.R. § 300.137(a).  Parentally placed private school 

children, that is, do not have an individually enforceable right to receive a FAPE.  See 20 

U.S.C. § 1412(a)(10)(C)(i)  (stating that the IDEA “does not require a local educational 

agency to pay for the cost of education, including special education and related services, of 

a child with a disability at a private school or facility if that agency made a free appropriate 

public education available to the child and the parents elected to place the child in such 

private school or facility”).  Instead, children with a disability who attend private schools 

are entitled to “equitable services” that must be “secular, neutral, and nonideological”—

even when provided in religious schools.   20 U.S.C. § 1412(a)(10)(vi).  LEAs do not 

create IEPs for children who attend private schools, but instead create a “services plan” 

describing the special education services that the LEA will provide “in light of the services 

that the LEA has determined” that it will make available to parentally placed private 

school students, based on its mandatory consultation with private school officials and 

parents.  34 C.F.R. §§ 300.137(b)–(c), 300.138(b).   

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 5 of 51   Page ID #:685
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When parents reject the LEA’s offer of a FAPE for their eligible child on the 

ground that the LEA has failed to make a FAPE available to the child—regardless of 

whether the LEA previously provided the student with special education and related 

services through an IEP or the LEA simply failed to offer the student a FAPE—they may 

unilaterally place the child in a private school and seek reimbursement from the LEA 

through an administrative due process hearing.  See, e.g., Forest Grove Sch. Dist. v. T.A., 

557 U.S. 230, 241–45 (2009); see also 20 U.S.C. § 1412(a)(10)(C)(ii); 34 C.F.R. 

§ 300.148(c).  “[A] court or a hearing officer may require the [LEA] to reimburse the 

parents for the cost of that enrollment” upon finding “that the agency had not made FAPE 

available to the child in a timely manner prior to that enrollment and that the private 

placement is appropriate.”  34 C.F.R. § 300.148(c).   

When an LEA provides a FAPE to a child with a disability, it does so in accordance 

with the State’s public curriculum and under the direction and supervision of the State’s 

public educational agencies.  See 20 U.S.C. § 1401(9) (a FAPE must be “provided at 

public expense, under public supervision and direction, and without charge; meet the 

standards of the State educational agency;” and be “provided in accordance with the 

[child’s IEP]”); see also 34 C.F.R. § 300.600 (providing that the State must monitor 

implementation of the IDEA by LEAs).  Furthermore, LEAs must ensure that each child 

with a disability receives a FAPE “in the least restrictive environment”—i.e., that children 

who receive a special education spend as much time as possible in the same classroom as 

children who do not receive such an education.  34 C.F.R. § 300.600(d)(1).  LEAs must 

ensure, that is, that “to the maximum extent appropriate” children with disabilities are 

“educated with children who are nondisabled” and that learning outside the LEA’s regular 

classes “occurs only if the nature or severity of the disability is such that education in 

regular classes with the use of supplementary aids and services cannot be achieved 

satisfactorily.”  34 C.F.R. § 300.114(a).   

Given the broad range of disabilities and special needs children can have, LEAs 

must “ensure that a continuum of alternative placements is available” to meet those varied 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 6 of 51   Page ID #:686
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needs, and alternative placements may include “private institutions.”  34 C.F.R. 

§§ 300.115, 300.118, 300.325.  In such a scenario, the LEA may offer the child placement 

at a private school as a FAPE through the IEP process.  34 C.F.R. §§ 300.115–16.  LEAs 

have an obligation to ensure that all placement decisions comply with the requirement that 

children with disabilities be educated with nondisabled children to the maximum extent 

possible and in the least restrictive environment.  34 C.F.R. § 300.116.  Moreover, 

alternative placements must be based on the child’s IEP; keep children as close as possible 

to their home; and, if possible, provide that “the child is educated in the school that he or 

she would attend if nondisabled.”  Id.   

In the context of alternative placements in private institutions, the decision is made 

by the LEA, not the child’s parents.  Compare 20 U.S.C. § 1412(a)(10)(B) (“Children 

placed in, or referred to, private schools by public agencies”), with id. § 1412(a)(10)(A) 

(“Children enrolled in private schools by their parents”).  When an LEA chooses to place a 

child in a private institution, it remains responsible for adequately implementing the 

IDEA’s requirements: “Even if a private school or facility implements a child’s IEP, 

responsibility for compliance . . .  remains with the [State and local agencies].”  34 C.F.R. 

§ 300.325(c).  Further, the State must ensure that private institutions chosen for an 

alternative placement “meet standards that apply to State educational agencies and local 

educational agencies and that children so served have all the rights the children would have 

if served by such agencies.”  20 U.S.C. § 1412(a)(10)(B)(ii).  The State “must . . . 

[m]onitor compliance” with those standards “through procedures such as written reports, 

on-site visits, and parent questionnaires[.]”  34 C.F.R. § 300.147.   

When parents challenge the LEA’s alternative placement, courts must focus their 

review “primarily on the [LEA’s] proposed placement, not on the alternative that the 

family preferred” and “must uphold the appropriateness of the [LEA’s] placement if it was 

reasonably calculated to provide [the child] with educational benefits.”  Gregory K. v. 

Longview Sch. Dist., 811 F.2d 1307, 1314 (9th Cir. 1987).  Additionally, courts reviewing 

the appropriateness of an LEA’s IEP “are not free “to substitute [their] own notions of 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 7 of 51   Page ID #:687
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sound educational policy for those of the school authorities which [they] review.”  Amanda 

J. ex rel. Annette J. v. Clark Cnty. Sch. Dist., 267 F.3d 877, 887 (9th Cir. 2001) (quoting 

Rowley, 458 U.S. at 206).   “Because Congress intended states to have the primary 

responsibility of formulating each individual child’s education, [courts] must defer to their 

‘specialized knowledge and experience’ by giving ‘due weight’ to the decisions of the 

states’ administrative bodies.”  Id. (quoting Rowley, 458 U.S. at 206–8.)  At least one 

United States Court of Appeals has held that a family’s religious and cultural needs do not 

require an LEA to include any religious or cultural instruction as part of an IEP.  See M.L. 

v. Smith, 867 F.3d 487, 497–98 (4th Cir. 2017), cert. denied, 138 S. Ct. 752 (2018). 

When an LEA determines that it is appropriate to involve a private contractor in a 

child’s public education, the LEA and the private contractor are bound by federal 

regulations prohibiting the use of IDEA funds for “[r]eligious worship, instruction, or 

proselytization.”  34 C.F.R. § 76.532; see also M.L., 867 F.3d at 496 (“[F]ederal 

regulations support the conclusion that states may not use IDEA funds to provide religious 

and cultural instruction.”).  Even when LEAs provide services to “parentally-placed 

private school children” whose families have chosen to enroll in a private school, including 

a religious school, the IDEA requires that funds be used only for education that is 

“secular” and “neutral,” and to benefit the eligible children, as opposed to the private 

school itself or its general student population.  See, e.g., 20 U.S.C. § 1412(a)(10)(A)(vi) 

(“Special education and related services provided to parentally placed private school 

children with disabilities, including materials and equipment, shall be secular, neutral, and 

nonideological.”); 34 C.F.R. § 300.141(a) (“An LEA may not use [IDEA] funds . . . to 

finance the existing level of instruction in a private school or to otherwise benefit the 

private school.”).   

 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 8 of 51   Page ID #:688
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2. California’s “Nonsectarian” Requirement  

 

California participates in the IDEA and has devised a statutory and regulatory 

framework for implementing and complying with the IDEA.  Responsibility for 

implementing and ensuring compliance with the IDEA lies with the California Department 

of Education, which also administers IDEA funds to local agencies.  See, e.g., Los Angeles 

Cnty. Off. of Educ. v. C.M.,  2011 WL 1584314, at *3 (C.D. Cal. Apr. 22, 2011), aff’d, 550 

F. App’x 387 (9th Cir. 2013).   

The California Education Code provides that, “services provided by nonpublic, 

nonsectarian schools . . . and nonpublic, nonsectarian agencies . . shall be made 

available . . . under contract with the [LEA] to provide the appropriate special educational 

facilities, special education, or designated instruction and services required by the 

individual with exceptional needs if no appropriate public education program is available.”  

Cal. Educ. Code. § 56365(a).  California Department of Education regulations define 

“nonsectarian” as “a private, nonpublic school . . . that is not owned, operated, controlled 

by, or formally affiliated with a religious group or sect, whatever might be the actual 

character of the education program or the primary purpose of the facility and whose 

articles of incorporation and/or by-laws stipulate that the assets of such agency or 

corporation will not inure to the benefit of a religious group.”  Cal. Code Regs. tit. 5, 

§ 3001(p).   

These provisions of the California Education Code and implementing regulations 

apply only when a child has been referred to or placed in a private school or facility to 

receive a FAPE—when the LEA, not the child’s parents, decides that alternative placement 

in a private institution is appropriate.  See Cal. Educ. Code. § 56365(a) (providing that 

services rendered by nonsectarian, nonpublic institutions must be in accordance with 34 

C.F.R. § 300.146, which sets forth State agencies’ obligations when they place a child in a 

private institution).  California’s provision for “nonsectarian, nonpublic schools” applies, 

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 9 of 51   Page ID #:689
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that is, only in situations where a family has chosen to accept a FAPE from their LEA—

not when parents have invoked their right to obtain a private education for their children.   

An LEA’s placement of one of its students in a nonpublic school (“NPS”) allows 

the LEA to receive state funding for that student because such students are “deemed to be 

enrolled in public schools” for funding purposes.   Id. § 56365(b).  The LEA pays the NPS 

pursuant to a contract between the LEA and the NPS.  Id. § 56365(d).  The “master 

contract” for NPSs to provide special education and related services must incorporate 

provisions concerning instruction, program development, staffing, documentation, IEP 

implementation, and LEA supervision.  Id. § 56366.  Specifically, the master contract must 

include an “individual services agreement” for each pupil “placed by” an LEA with the 

NPS to cover the special education “specified in” the pupil’s IEP.  Id. § 56366(a)(2).  A 

master contract must recognize that the NPS cannot make changes in the instruction or 

services that it provides to any student under the contract unless those changes are based 

on revisions made to the student’s IEP.  Id. § 56366(a)(3)(A).  Further, a master contract 

must recognize that the NPS is subject to the state’s accountability system “in the same 

manner as public schools” and that each pupil placed in the NPS by an LEA shall be tested 

by qualified staff at the NPS in accordance with that system.  Id. § 56366(a)(8).  Last, 

when a child placed by the LEA in a nonpublic school completes the IEP’s prescribed 

course of study, “the public education agency which developed the IEP shall award the 

diploma.”  Cal. Code Regs. tit. 5, § 3070. 

LEAs may enter into master contracts only with state-certified NPSs.  Cal. Educ. 

Code § 56366(d).  To be certified, NPSs must apply with the Superintendent of Public 

Instruction and meet several requirements.  An applying NPS must certify that it will use 

the State Board of Education (“SBE”)-adopted, standards-based core curriculum and 

instructional materials for kindergarten and grades 1 through 8, and will use the state 

standards-aligned core curriculum and instructional materials used by an LEA that 

contracts with the NPS for grades 9 through 12.  Id. § 56366.10(b); Cal. Code Regs. tit. 5, 

§ 3001(a).  An application for certification must therefore describe, among other things, 
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the “SBE-adopted core curriculum (K-8) and standards-aligned core curriculum (9-12) and 

instructional materials used by general education students.”  Cal. Code Regs. tit. 5, 

§ 3060(c)(9). 

Administrators and staff of the NPS must “hold a certificate, permit, or other 

document equivalent to that which staff in a public school are required to hold[.]”  Cal. 

Educ. Code § 56366.1(n); Cal. Code Regs. tit. 5, § 3064(a).  Accordingly, the NPS’s 

application for certification must include the names of its teachers with a credential 

authorizing service in special education, and copies of the credentials.  Cal. Educ. Code 

§ 56366.1(a)(3); Cal. Code Regs. tit. 5, § 3060(c)(4).  An institution applying for NPS 

certification must also agree that it will “maintain compliance” with not only the IDEA, 

but other federal laws including the Civil Rights Act, Fair Employment Act, and Section 

504 of the Rehabilitation Act.  Cal. Code Regs. tit. 5, § 3060(d).  Applications for 

certification also need to include “a description of the special education and designated 

instruction and services provided to individuals with exceptional needs[.]”  Cal. Educ. 

Code § 56366.1(a)(1).   

The Superintendent is authorized to “certify, conditionally certify, or deny 

certification.”  Id. § 56366.1(f).  The Superintendent must conduct an initial “validation 

review” before granting “an initial conditional certification,” and then must conduct an 

“on-site review” within 90 days of that.  Cal. Code Regs. tit. 5, § 3063(a).   

When a nonpublic school applies for certification, it cannot petition for a waiver of 

the nonsectarian requirement.  See Cal. Educ. Code § 56366.2 (permitting waiver of 

certain requirements, but not the certification requirements contained in § 56366.1).  LEAs 

can petition for such waivers, however, certification requirements may be waived only if 

“approved by the [State Board of Education] pursuant to Section 56101.”  Id. § 56366.2(b).  

Section 56101 permits a “public agency” to “request the [B]oard to grant a waiver of any 

provision of this code or regulations adopted pursuant to that provision if the waiver is 

necessary or beneficial to the content and implementation of the pupil’s individualized 

education program and does not abrogate any right provided individuals with exceptional 
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needs and their parents or guardians under [IDEA].”  Id. § 56101(a).  A “public agency” 

includes “special education local plan area[s]” like LAUSD.  Id. § 56028.5.  The decision 

whether to grant such a waiver lies with the Superintendent, however, not the public 

agency.  Id. § 56366.2(a).   

Certified NPSs agree to continued oversight by the State, and to provide services 

aimed at transitioning pupils to less restrictive environments in the pupils’ respective 

LEAs.  For example, a master contract must “include a description of the process being 

utilized by the [LEA] to oversee and evaluate placements in [NPSs], as required by federal 

law[,]” which must “include a method for evaluating whether each pupil is making 

appropriate educational progress.”  Cal. Educ. Code § 56366(a)(2)(B).  Evaluations must 

take place at least annually and must consider whether or not the needs of the pupil placed 

in the NPS “continue to be best met” at the NPS, as well as whether changes to the IEP are 

necessary, “including whether the pupils may be transitioned to a public school setting.”  

Id.  Moreover, the NPS must certify that its teachers and staff will provide instruction and 

support “with the goal of integrating pupils into the least restrictive environment pursuant 

to federal law.”  Id. § 56366.10(c).  In view of this goal, an applying NPS must describe its 

“exit criteria for transition back to the public school setting.”  Cal. Code Regs. tit. 5, § 

3060(c)(8).   

The Superintendent must conduct on-site reviews of certified NPSs at least every 

three years.  Cal. Code Regs. tit. 5, § 3063(a).  On-site reviews must include “a review and 

examination of files and documents, classroom observations and interviews with the site 

administrator, teachers, students, volunteers and parents to determine compliance with all 

applicable state and federal laws and regulations.”  Id. § 3063(e)(2).  On-site reviews are 

followed by a written report detailing any noncompliance findings.  Id. §§ 3063(e)–(h).  

Further, when the Superintendent receives evidence of certain matters, such as “a 

significant deficiency in the quality of educational services provided,” the Superintendent 

is required to “conduct an investigation” and may conduct an unannounced on-site visit.  

Cal. Educ. Code § 56366.1(i)(3).  The Superintendent “may revoke or suspend the 
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certification” of a nonpublic school for any one of ten enumerated reasons, including: (a) 

violation of an applicable state or federal rule or regulation; (b) failure to comply with a 

master contract; (c) “[f]ailure to implement recommendations and compliance 

requirements following an onsite review”; and (d) failure to implement a student’s IEP.  Id. 

§ 56366.4. 

Putting aside the Superintendent’s supervisory functions with respect to NPSs, 

LEAs that have placed one or more of pupils at a given NPS must conduct “at least” one 

on-site monitoring visit during each school year, which must include “a review of progress 

the pupil is making toward the goals set forth in the pupil’s [IEP],” “an observation of the 

pupil during instruction, and a walkthrough of the facility.”  Cal. Educ. Code 

§ 56366.1(e)(3).   

 

 Factual Background  

 

Plaintiffs are two Orthodox Jewish private schools—Jean & Jerry Friedman 

Shalhevet High School and Samuel A. Fryer Yavneh Hebrew Academy (the “Schools”)—

and three pairs of Orthodox Jewish parents— Chaya and Jonathan Loffman, Fedora Nick 

and Morris Taxon, and Sarah and Ariel Perets—suing on their own behalf and on behalf of 

their respective children with disabilities.  (Compl. ¶¶ 2–3, 19–34, Doc. 1.)  According to 

Plaintiffs, “California discriminates against Jewish children with disabilities and Jewish 

schools that seek to provide an education for children with disabilities.”  (Id. ¶¶ 1, 6.)  

Plaintiffs aver that California violates their rights guaranteed by the First Amendment’s 

Free Exercise Clause and the Fourteenth Amendment’s Equal Protection Clause because, 

by extending IDEA funds only to “nonsectarian” schools, it “will not allow a private 

school to access otherwise generally available funds for special education if the private 

school is religious.”  (Id. ¶¶ 1, 7.)  According to Plaintiffs, the “nonsectarian” requirement 

makes it “impossible for a child with a disability to be placed at a religious school and 

receive the same funding that he would otherwise be entitled to had his parents sent him to 
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a nonreligious school” and likewise “impossible for a private religious school to receive 

the public funding necessary to provide critical services to children with disabilities.”  (Id. 

¶¶ 8–9.)  Plaintiffs claim that California “forces [parents] to choose between accessing 

those services and giving their children a Jewish education.”  (Id. ¶ 10.)   

Plaintiffs Chaya and Jonathan Loffman (the “Loffmans”) have a four-year-old son 

who has been diagnosed with high-functioning autism, M.L.  (Id. ¶¶ 19–20, 79.)  M.L. 

currently receives educational services at Maor Academy, an Orthodox Jewish learning 

center that supports students with special needs.  (Id. ¶¶ 20, 78.)  The Loffmans “believe 

that they are obligated to send their children to Orthodox Jewish schools to maintain and 

strengthen their family’s Jewish religious beliefs, culture, and heritage” and wish to enroll 

M.L. in an Orthodox Jewish school.  (Id. ¶¶ 82–83.)  M.L. received behavioral, 

occupational, and speech therapy at a Jewish preschool.  (Id. ¶¶ 85–86.)  The Loffmans 

“opted to pay out of pocket for M.L.’s costly therapies” because they “wanted him to have 

an Orthodox Jewish education.”  (Id. ¶ 87.)  The Loffmans “continue to pay weekly for 

[M.L.’s] 25 hours of behavior therapy and 1 hour of occupational therapy out of pocket, as 

well as his tuition” at Maor Academy.  (Id. ¶ 88.)  The Loffmans “recognize that M.L. 

might be eligible for more services in public school as part of an IEP” but allege that they 

have been “forced to forgo those services” because the nonsectarian requirement they 

challenge would make it impossible for M.L. to receive a FAPE at an Orthodox Jewish 

school.  (Id. ¶ 90.)  The Complaint does not allege that the Loffmans have ever sought a 

FAPE from LAUSD or that M.L. has been evaluated by LAUSD personnel.   

Plaintiffs Fedora Nick and Morris Taxon (the “Taxons”) have three children, 

including their fourteen-year-old son Plaintiff K.T., who was diagnosed with autism at age 

2.  (Id. ¶¶ 91, 94.)  The Taxons sent their two non-disabled children exclusively to 

Orthodox Jewish schools.  (Id. ¶ 92.)  Like the Loffmans, the Taxons “believe that they are 

obligated to send their children to Orthodox Jewish schools to maintain and strengthen 

their family’s Jewish religious beliefs, culture, and heritage.”  (Id. ¶ 98.)  This is why they 

have sent their two other children to Orthodox Jewish schools and desire to enroll K.T. in 
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an Orthodox Jewish school “where he can receive both a religious and secular education, 

as well as the services necessary to support his disability.”  (Id. ¶¶ 99–100.)   

The Complaint alleges that the Taxons have sought out opportunities for K.T. since 

he was in preschool but “have been unable to place K.T. in an Orthodox Jewish school due 

to California’s prohibition on using generally available special-education funding at 

private religious schools.”  (Id. ¶ 101.)  The Taxons are allegedly “unable to utilize funds 

for K.T. that would otherwise be available to them—unless they decide to forgo a religious 

education for K.T.”  (Id. ¶ 103.)  “From kindergarten through eighth grade, K.T. has 

received a mainstreamed classroom education in public school” but “performs below grade 

level academically.”  (Id. ¶ 105.)  As a public-school student, “K.T. has an IEP that 

includes 9 service providers, including a full-time aide, a supervisor for the aide, speech 

and occupational therapists, adaptive physical education, resource specialists for English 

and math, and a private reading tutor.”  (Id. ¶ 106.)  Those services are currently provided 

through LAUSD.  (Id. ¶ 107.)  The Taxons do not believe that K.T. is receiving a FAPE in 

public school because he misses out on needed special education and related services both 

for secular and religious holidays and is repeatedly served nonkosher food.  (Id. ¶¶ 108–

12.)  

Sarah and Ariel Perets have six children, including their fourteen-year-old son 

Plaintiff N.P., who was diagnosed with autism at age 3 and a WAC gene mutation at age 6.  

(Id. ¶¶ 116, 119.)  The Peretses sent their five nondisabled children exclusively to 

Orthodox Jewish schools.  (Id. ¶ 117.)  Like the Loffmans and the Taxons, the Peretses 

“believe that they are obligated to send their children to Orthodox Jewish schools to 

maintain and strengthen their family’s Jewish religious beliefs, culture, and heritage.”  (Id. 

¶ 122.)  This is why they have sent their other five children to Orthodox Jewish schools 

and desire to enroll N.P. in an Orthodox Jewish school “where he can receive both a 

religious and secular education, as well as the services necessary to support his disability.”  

(Id. ¶¶ 123–24.)   
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The Complaint alleges that the Peretses “have been unable to seek placement for 

N.P. in an Orthodox Jewish school due to California’s prohibition on using generally 

available special-education funding at private religious schools.”  (Id. ¶ 125.)  The Peretses 

“attempted to enroll [N.P.] in Orthodox Jewish schools such as Emek Hebrew Academy 

and Adat Ari El, but because the public school district would not pay for his services, the 

costs of paying for his services out of pocket were prohibitive.”  (Id. ¶ 128.)  N.P. 

“currently attends Sutter Middle School, a public middle school, where he has an IEP in 

place.”  (Id. ¶ 129.)  N.P. receives “limited speech therapy” at Sutter Middle School.  (Id. 

¶ 131.)  According to Plaintiffs, “LAUSD’s speech therapists are prohibited from 

administering therapy involving physical touch, which has slowed N.P.’s speech 

progression.”  (Id. ¶ 132.)  Plaintiffs also allege that N.P. has been “placed in classes with 

peers that the Peretses believe operate at a lower level of functioning than N.P.” and that 

“[s]ince N.P. was removed from a mainstream setting, his academic progress and his 

speech development has [sic] regressed.”  (Id. ¶¶ 135–36.)   

The Peretses do not believe that N.P. is receiving a FAPE in public school and 

desire to enroll N.P. in an Orthodox Jewish school.  (Id. ¶¶ 124, 130, 149.)  The Complaint 

alleges that “N.P. could receive prompted speech therapy in private schools.”  (Compl. 

¶ 133.)  It also alleges that “[t]he Peretses believe that the smaller class sizes available in 

private schools would better meet N.P.’s needs and would enable him to be placed in a 

classroom with peers who function at a similar level to N.P.”  (Id. ¶ 137.)  Plaintiffs also 

allege that the public school is inadequately staffed and that the Peretses believe staffing 

problems would not occur in private schools.  (Id. ¶¶ 138–40.)  Last, the Complaint alleges 

that N.P.’s faith “imposes unique difficulties in public school” because N.P. “fails to 

receive services not only when the public school is not in session, but also when he misses 

school for religious observance.”  (Id. ¶¶ 141–42.)  And the Peretses often remind the 

public school that N.P. cannot eat non-kosher food.  (Id. ¶ 147.)  

The Jean & Jerry Friedman Shalhevet High School (“Shalhevet”) and the Samuel 

A. Fryer Yavneh Hebrew Academy (“Yavneh”) are co-educational, dual-curriculum 
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Orthodox Jewish schools in Los Angeles, California.  (Id. ¶¶ 150, 161.)  “[T]he inculcation 

and transmission of Jewish religious beliefs and practices to children is the very reason that 

Shalhevet and Yavneh exist.”  (Id. ¶ 76.)  Plaintiffs allege that “Shalhevet’s mission is to 

promote the values of Jewish heritage, to live Torah values, to stimulate Torah learning, 

and to develop a love of, and commitment to, the State of Israel.”  (Id. ¶ 151.)  It “seeks the 

opportunity to qualify to provide a distinctively Orthodox Jewish education to children 

with disabilities.”  (Id. ¶ 152.) Yavneh “seeks to foster in its students a passion for Torah, 

learning, hard work, joy, a respect for tradition, and a desire to be positive members of the 

community.”  (Id. ¶ 162.)  It also “seeks the ability to qualify as a certified NPS.”  (Id. 

¶ 165.)   

The Complaint alleges “[o]n information and belief” that the School Plaintiffs 

“either otherwise meet[] or [are] capable of meeting California’s other certification 

requirements to become an NPS.”  (Compl. ¶¶ 156, 166.)  It also alleges that neither school 

can “be considered for placement as part of a student’s FAPE for the sole reason that it is 

religious, nor can it receive the reimbursement that would result from such a placement.”  

(Id. ¶¶ 159, 169.)  According to Plaintiffs, neither school can “provide its services and 

religious education to all children with disabilities” because “California law prohibits the 

use of generally available public funds at private religious schools.”  (Id. ¶¶ 160, 170.)   

Plaintiffs filed the instant lawsuit on March 13, 2023.  (See Compl.)  Plaintiffs are 

suing the California Department of Education and the Superintendent of Public Instruction, 

Tony Thurmond, as well as the Los Angeles Unified School District and its Chief of 

Special Education, Equity, and Access, Anthony Aguilar.  (Id. ¶ 11.)  Plaintiffs bring suit 

under 42 U.S.C. § 1983 (“Section 1983”) for alleged violations of their civil rights (id. ¶ 1) 

as follows: 

Count I: Defendants have categorically excluded Plaintiffs from otherwise 

available government benefits in violation of the Free Exercise Clause of the 

First Amendment (id. ¶¶ 171–83);  
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Count II: Defendants have allowed nonsectarian schools, but not religious 

schools, to petition for waiver of certain statutory requirements for NPS 

certification, also in violation of the Free Exercise Clause of the First 

Amendment (id. ¶¶ 184–95);  

Count III: Defendants have conditioned access to government funding on 

nonsectarian status and refuse to waive the nonsectarian requirement for 

Shalhevet’s and Yavneh’s NPS certification applications, also in violation of 

the Free Exercise Clause of the First Amendment (id. ¶¶ 196–204);  

Count IV: Defendants have discriminated against Plaintiffs on the basis of 

religion, in violation of the Equal Protection Clause (id. ¶¶ 205–9);  

Count V: Defendants have imposed unconstitutional conditions on the 

School Plaintiffs by requiring them to give up their religious identity by 

certifying themselves as nonsectarian in their applications for NPS status, in 

violation of the Free Exercise Clause of the First Amendment (id. ¶¶ 210–

15);  

Count VI: Defendants have interfered with Plaintiffs’ right to direct the 

religious upbringing of their children by preventing them from sending their 

children with disabilities to religious schools (id. ¶¶ 216–22).   

Plaintiffs seek: (a) a declaration that the California Education Code’s requirement that 

NPSs providing services pursuant to the IDEA be nonsectarian is unconstitutional; (b) 

preliminary and permanent injunctive relief prohibiting Defendants from excluding 

religious schools from eligibility as NPSs; (c) preliminary and permanent injunctive relief 

preventing Defendants from requiring schools seeking NPS certification to indicate 

whether they are religious or not; (d) actual and nominal damages in an amount to be 

determined; and (e) attorneys’ fees.  (Id. at 36–37, “Prayer for Relief.”)   

On May 22, 2023, Plaintiffs moved for a preliminary injunction barring Defendants 

from enforcing the nonsectarian requirement in Sections 56365 and 56366 of the 

California Education Code.  (See MPI at 2, 24.)   
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 On May 23 and 24, the LAUSD Defendants and the CDE Defendants filed separate 

motions to dismiss Plaintiffs’ Complaint.  (See LAUSD Mot.; CDE Mot.; CDE Mem.)  

Defendants argue that: (a) Plaintiffs’ causes of action against LAUSD and CDE are barred 

by Eleventh Amendment immunity (LAUSD Mot. at 17–19; CDE Mem. at 13–14); (b) 

Plaintiffs’ claims for monetary relief are also barred by the Eleventh Amendment (LAUSD 

Mot. at 19; CDE Mem. at 14); (c) Plaintiffs all lack Article III standing to bring their 

claims (LAUSD Mot. at 19–27; CDE Mem. at 14–23); (d) Plaintiffs all fail to state claims 

for violations of the Free Exercise Clause and the Equal Protection Clause (LAUSD Mot. 

at 27–35; CDE Mem. at 23–40).   

 The Court held a hearing on the parties’ Motions on July 21, 2023.   

 

 LEGAL STANDARD 

 

 Rule 12(b)(1) 

 

A defendant may move to dismiss an action for lack of subject matter jurisdiction 

pursuant to Federal Rule of Civil Procedure 12(b)(1).  Fed. R. Civ. P. 12(b)(1).  “Dismissal 

for lack of subject matter jurisdiction is appropriate if the complaint, considered in its 

entirety, on its face fails to allege facts sufficient to establish subject matter jurisdiction.”  

In re Dynamic Random Access Memory (DRAM) Antitrust Litig., 546 F.3d 981, 984–85 

(9th Cir. 2008).  When considering a Rule 12(b)(1) motion, the Court “is not restricted to 

the face of the pleadings, but may review any evidence, such as affidavits and testimony, 

to resolve factual disputes concerning the existence of jurisdiction.”  McCarthy v. United 

States, 850 F.2d 558, 560 (9th Cir. 1988).  “The party asserting [] subject matter 

jurisdiction bears the burden of proving its existence.”  Chandler v. State Farm Mut. Auto. 

Ins. Co., 598 F.3d 1115, 1122 (9th Cir. 2010). 
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 Rule 12(b)(6)  

 

“Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss a complaint for 

‘failure to state a claim upon which relief can be granted.’  Dismissal of a complaint can be 

based on either a lack of a cognizable legal theory or the absence of sufficient facts alleged 

under a cognizable legal theory.”  Alfred v. Walt Disney Co., 388 F. Supp. 3d 1174, 1180 

(C.D. Cal. 2019) (citation omitted).  In deciding a motion to dismiss under Rule 12(b)(6), 

courts must accept as true all “well-pleaded factual allegations” in a complaint.  Ashcroft v. 

Iqbal, 556 U.S. 662, 679 (2009).  Courts must also draw all reasonable inferences in the 

light most favorable to the non-moving party.  See Daniels-Hall v. Nat’l Educ. Ass’n, 629 

F.3d 992, 998 (9th Cir. 2010).  Yet, “courts ‘are not bound to accept as true a legal 

conclusion couched as a factual allegation.’”  Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 555 (2007) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)). 

“Dismissal without leave to amend is improper unless it is clear . . . that the 

complaint could not be saved by any amendment.”  Intri-Plex Techs., Inc. v. Crest Grp., 

Inc., 499 F.3d 1048, 1056 (9th Cir. 2007) (quoting In re Daou Sys., Inc., 411 F.3d 1006, 

1013 (9th Cir. 2005)); see also Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149, 

1160 (9th Cir. 1989) (“Leave need not be granted where the amendment of the complaint 

. . . constitutes an exercise in futility.”).  

 

 DISCUSSION 

 

 Sovereign Immunity Requires Dismissal of CDE and LAUSD  

 

The Eleventh Amendment bars federal jurisdiction over suits by individuals against 

a State and its instrumentalities, unless either the State consents to waive its sovereign 

immunity or Congress abrogates that immunity.  See Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 100 (1984) (“[A]n unconsenting State is immune from suits 
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brought in federal courts by her own citizens as well as by citizens of another state.”) 

(quoting Emps. v. Mo. Public Health & Welfare Dep’t, 411 U.S. 279, 280 (1973) 

(Marshall, J., concurring)).   

Eleventh Amendment immunity extends to a State’s agencies and to officials of 

those agencies acting in their official capacity.  Krainski v. Nevada ex rel. Bd. of Regents 

of Nevada Sys. of Higher Educ., 616 F.3d 963, 967 (9th Cir. 2010).  The Ninth Circuit has 

held that California school districts are arms of the state entitled to sovereign immunity 

under the Eleventh Amendment.  Sato v. Orange Cty. Dep’t of Educ., 861 F.3d 923, 934 

(9th Cir. 2017) (concluding that “California school districts . . .  remain arms of the state 

and continue to enjoy Eleventh Amendment immunity” following passage of state 

legislation that “reformed the financing and governance of California public schools”); see 

also Belanger v. Madera Unified Sch. Dist., 963 F.2d 248, 251 (9th Cir. 1992) (“[U]nder 

California law, the school district is a state agency that performs central governmental 

functions.  Thus, the school district is protected by the Eleventh Amendment.”). 

 To overcome the Eleventh Amendment bar to federal jurisdiction, the State’s 

consent or Congress’s intent must be “unequivocally expressed.”  Pennhurst, 465 U.S. at 

99.  Section 1983 “does not explicitly and by clear language indicate on its face an intent 

to sweep away the immunity of the States; nor does it have a history which focuses directly 

on the question of state liability and which shows that Congress considered and firmly 

decided to abrogate the Eleventh Amendment immunity of the States.”  Quern v. Jordan, 

440 U.S. 332, 345 (1979).  Accordingly, Section 1983 does not abrogate the States’ 

Eleventh Amendment immunity.  Id.  Nor has California “waived its Eleventh Amendment 

immunity with respect to claims brought under § 1983 in federal court[.]”  Dittman v. 

California, 191 F.3d 1020, 1025–26 (9th Cir. 1999) (citation omitted); accord Brown v. 

California Dep’t of Corr., 554 F.3d 747, 752 (9th Cir. 2009).   

Plaintiffs concede that Ninth Circuit precedent bars their claims against the 

California Department of Education and the Los Angeles Unified School District.  (MTD 

Opp. at 12 n.1.)  Accordingly, the Court DISMISSES WITH PREJUDICE Plaintiffs’ 
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claims against the California Department of Education and the Los Angeles Unified 

School District.    

 

 Sovereign Immunity Bars Damages Claims Against Thurmond and 

Aguilar 

 

Although the Eleventh Amendment shields state officials from official-capacity 

suits, “[a] narrow exception exists ‘where the relief sought is prospective in nature and is 

based on an ongoing violation of the plaintiff’s federal constitutional or statutory rights.’”    

Krainski, 616 F.3d at 967–68 (quoting Central Reserve Life of N. Am. Ins. Co. v. Struve, 

852 F.2d 1158, 1160–61 (9th Cir. 1988)); see also Quern, 440 U.S. at 337 (“[A] federal 

court, consistent with the Eleventh Amendment, may enjoin state officials to conform their 

future conduct to the requirements of federal law, even though such an injunction may 

have an ancillary effect on the state treasury.”) (citation omitted).  Thus, while courts may 

not award retrospective—i.e., monetary—relief in official capacity suits, they may 

nevertheless issue injunctions or declaratory judgments to prevent a state official from 

violating a plaintiff’s federal rights.  Quern, 440 U.S. at 337 (“The distinction between that 

relief permissible under the doctrine of Ex parte Young and that found barred in Edelman 

was the difference between prospective relief on one hand and retrospective relief on the 

other.”).   

Plaintiffs concede that they are barred from seeking damages from Defendants 

Tony Thurmond and Anthony Aguilar, whom they have sued in their official capacities.  

(MTD Opp. at 12 n.1).  Accordingly, the Court DISMISSES WITH PREJUDICE 

Plaintiffs’ claims for damages against Thurmond and Aguilar.   
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  Article III Standing  

 

“The Constitution grants Article III courts the power to decide ‘Cases’ or 

‘Controversies.’”  Carney v. Adams, 141 S. Ct. 493, 498 (2020) (quoting U.S. Const. art. 

III, § 2).  The Supreme Court has “long understood that constitutional phrase to require 

that a case embody a genuine, live dispute between adverse parties, thereby preventing the 

federal courts from issuing advisory opinions.”  Id. (citations omitted).  “The doctrine of 

standing implements this requirement by insisting that a litigant ‘prove that he has suffered 

a concrete and particularized injury that is fairly traceable to the challenged conduct, and is 

likely to be redressed by a favorable judicial decision.’”  Id. (quoting Hollingsworth v. 

Perry, 570 U.S. 693, 704 (2013); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 

(1992)).   

Standing has three elements: “[t]he plaintiff must have (1) suffered an injury in fact, 

(2) that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely 

to be redressed by a favorable judicial decision.”  Spokeo, Inc. v. Robins, 578 U.S. 330, 

338 (2016).  A plaintiff “bears the burden of establishing standing as of the time he [brings 

his] lawsuit and maintaining it thereafter.”  Carney, 141 S. Ct. at 499 (citations omitted); 

see also Friends of the Earth, Inc. v. Laidlaw Env’t Servs., Inc., 528 U.S. 167, 191 (2000) 

(standing is evaluated “at the time the action commences”); id. at 189 (“The requisite 

personal interest that must exist at the commencement of the litigation (standing) must 

continue throughout its existence[.]”) (citations omitted).   

“When the government erects a barrier that makes it more difficult for members of 

one group to obtain a benefit than it is for members of another group, a member of the 

former group seeking to challenge the barrier need not allege that he would have obtained 

the benefit but for the barrier in order to establish standing.”  Ne. Fla. Chapter of 

Associated Gen. Contractors of Am. v. City of Jacksonville (“AGC”), 508 U.S. 656, 666 

(1993).  When a plaintiff alleges discrimination, the “injury in fact . . . is the denial of 
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equal treatment resulting from the imposition of the barrier, not the ultimate inability to 

obtain the benefit.”  Id. (citation omitted).   

Nevertheless, to establish standing plaintiffs challenging an allegedly 

discriminatory policy must show that they are “able and ready” to apply for the benefit that 

they seek.  Id.  The “able and ready” standard pertains to the first requirement of Article III 

standing, that a plaintiff has suffered a concrete and particular injury-in-fact.  Planned 

Parenthood of Greater Washington & N. Idaho v. U.S. Dep’t of Health & Hum. Servs., 946 

F.3d 1100, 1108 (9th Cir. 2020) (“It is a plaintiff’s ability and readiness to bid that ensures 

an injury-in-fact is concrete and particular; the requirement precludes the airing of 

generalized grievances.”) (citation omitted).   

A court’s inquiry as to whether a plaintiff has shown the requisite ability and 

readiness to apply is a “highly-fact specific” undertaking and requires more than the non-

applicant’s belief that they meet the “minimum qualifications” and are “able and ready.”  

Carney, 141 S. Ct. at 500–1 (concluding that the plaintiff lacked standing where the record 

did not show that he was “able and ready” to apply); see also Faculty v. New York Univ., 

11 F.4th 68, 77 (2d Cir. 2021), cert. denied, 142 S. Ct. 2813 (2022) (holding that plaintiffs 

lacked standing because their complaint failed to include “any ‘description of concrete 

plans’ to apply” and indefinite “‘some day intentions’ . . . cannot ‘support a finding of [] 

actual or imminent injury’”) (quoting Summers v. Earth Island Institute, 555 U.S. 488, 496 

(2009)).  A plaintiff sufficiently alleges injury when a discriminatory policy has interfered 

with the plaintiff’s otherwise equal ability to compete for the program benefit.”  Dragovich 

v. U.S. Dep’t of the Treasury, 764 F. Supp. 2d 1178, 1187 (N.D. Cal. 2011) (emphasis 

added).  A mere affirmation that one is “able and ready to apply” is insufficient—concrete 

facts showing that readiness and ability are necessary.  Carney, 141 S. Ct. at 501–2.  

“[T]he intent of the applicant may be relevant to standing in an equal protection 

challenge”—but facts must be adduced to support a finding of intent.  Carroll v. Nakatani, 

342 F.3d 934, 942 (9th Cir. 2003) (citing Gratz v. Bollinger, 539 U.S. 244, 261 (2003)).   
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The Ninth Circuit has illuminated the contours of “discriminatory barrier” standing 

and the “able and ready” standard in a few key cases.  In Bras v. California Public Utilities 

Commission, 59 F.3d 869, 873 (9th Cir. 1995), the Ninth Circuit concluded that the 

plaintiff had met his burden by stating in a declaration: “I earnestly desire to reinstate my 

long term business relationship with Pacific Bell . . . in the future and stand ready, willing 

and able to provide such services should I be given an opportunity to do so.”  Id. at 874 

(emphasis in original).  The plaintiff there challenged a pre-qualification preference for 

women- and minority-owned businesses, alleging that, due to the discriminatory 

preference, he had lost out on the ability to continue providing architectural services to 

Pacific Bell after he had done so for 20 years.  Id. at 871.  In addition to the plaintiff’s 

declaration, Pacific Bell had also provided a declaration to the court stating that it was 

pleased with the plaintiff’s past work and would consider him for future work.  Id. at 874.   

In City of Los Angeles v. Barr (“Barr”), 929 F.3d 1163 (9th Cir. 2019), the Ninth 

Circuit concluded that a “thin” or “slight” injury was sufficient to establish so-called 

“competitor standing.”  Id. at 1073–74.  There, Los Angeles argued that it was injured 

when it submitted a grant application to the Department of Justice for law enforcement 

funds without selecting an “illegal immigration focus” in the application or submitting a 

certification related to illegal immigration.  Id. at 1073.  Los Angeles argued that by 

declining to select an illegal immigration focus or submit the certification it was placed at 

a competitive disadvantage to other applicants; its “inability to compete on an even playing 

field” was the Article III injury.  Id.  The Ninth Circuit reasoned that “Los Angeles need 

not prove that it would have received funding absent the challenged considerations” and 

decided that Los Angeles’s “slight competitive disadvantage” was sufficient to confer 

Article III standing “[d]espite the weakness of Los Angeles’s argument.”  Id. at 1073–74.  

There was no question whether Los Angeles was “able and ready” to apply in that case, 

however, because Los Angeles had applied for the federal grants in question for two 

consecutive years and submitted a declaration of its intent to apply in the next year.  Id. at 

1072–73.   

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 25 of 51   Page ID #:705

ER-029

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 29 of 295



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 
 

26 
 

By contrast, in Carroll v. Nakatani, 342 F.3d 934 (9th Cir. 2003), the Ninth Circuit 

concluded that the plaintiff had not met his burden under the “able and ready” standard 

because he had done “essentially nothing to demonstrate that he is in a position to compete 

equally” with other applicants.  Id. at 942.  There, the plaintiff alleged discrimination in a 

loan program run by the Office of Hawaiian Affairs (“OHA”) accessible only to “native 

Hawaiians” or “Hawaiians” as defined by Hawaii law.  Id. at 938.  Although the plaintiff, 

Barrett, had submitted an application for a loan, the application was so “materially 

deficient” that it failed to satisfy the “able and ready” standard:  

Unlike the contractor cases[—i.e., AGC and Bras], he has no work history 

with small business copy shops or any other entrepreneurial endeavors that 

might bolster his bona fides.  Barrett did not respond to OHA’s request for 

additional information to complete the application.  His failure to respond to 

the OHA’s request for additional information further illustrates that he is not 

prepared to compete for the loan. 

Id. at 942–43 (footnote omitted).  Given these facts, the Ninth Circuit concluded that 

“Barrett’s declaration of ‘interest’ in starting a copy shop, and submission of a meritless 

application falls short of being ‘able and ready’ to compete” and standing had not been 

established.  Id. at 943.   

While each of the above cases was decided at summary judgment, the Third Circuit 

has explained more recently that, even at the pleading stage, “there are a wide variety of 

factors that may bear on a plaintiff’s intent to pursue a benefit in the near future” and 

“whether a plaintiff is ‘able and ready’ to apply for a benefit is not reducible to a strict 

rule.”  Ellison v. Am. Bd. Of Orthopaedic Surgery, 11 F.4th 200, 207 (3d Cir. 2021).  Still, 

“in most cases, a plaintiff will need to plead that he or she took some actual steps that 

demonstrate a real interest in seeking the alleged benefit.”  Id. (citing Aaron Priv. Clinic 

Mgmt. LLC v. Berry, 912 F.3d 1330, 1337 (11th  Cir. 2019) (holding that the plaintiff had 

not established injury in fact where it failed to allege that it took any concrete steps to 

found a methadone clinic, “such as selecting a clinic location, securing a lease option, 
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consulting with relevant government officials, applying for the necessary permits or 

certifications, or associating with potential clients”); Finkelman v. Nat’l Football League, 

810 F.3d 187, 195 (3d Cir. 2016) (holding that the plaintiff failed to allege injury in fact 

where he “took no meaningful action” to pursue the alleged opportunity); Pucket v. Hot 

Springs Sch. Dist. No. 23-2, 526 F.3d 1151, 1161 (8th Cir. 2008) (“[I]f a plaintiff is 

required to meet a precondition or follow a certain procedure to engage in an activity or 

enjoy a benefit and fails to attempt to do so, that plaintiff lacks standing to sue because he 

or she should have at least taken steps to attempt to satisfy the precondition.”)).    

The case before the Third Circuit concerned a surgeon, Ellison, who wished to 

move from California to New Jersey.  Ellison, 11 F.4th at 202.  Ellison challenged a New 

Jersey medical board’s certification process on the ground that the board illegally restricted 

applicants from becoming certified without first obtaining staff privileges at a local 

hospital.  Id. at 202–3.  The surgeon, Ellison, had “not attempted to apply for medical staff 

privileges or taken any concrete steps to practice in New Jersey,” however.  Id. at 203.  

Ellison allegedly believed that “the New Jersey hospitals where he desires to practice will 

reject his application, as their bylaws provide that they generally grant privileges only to 

physicians who are already board certified,” so that applying would be inadvisable and 

futile.  Id. at 203, 208.  Although Ellison argued that “he did not need to plead that he took 

any steps to practice in New Jersey, as it was a foregone conclusion that the hospitals he 

identified would not hire him,” the Third Circuit rejected that argument.  Id. at 208.  Rather 

than merely allege futility, Ellison needed to “plead something more to indicate that he 

was positioned to practice at the hospitals he specified in the near future.”  Id.  What was 

fatal to Ellison’s case is that his complaint “d[id] not allege that Ellison took any steps” to 

position himself to practice and “allege[d] virtually no acts by Ellison apart from taking the 

first part of [the board’s] certification exam.”  Id.  The scant allegations in Ellison’s 

complaint were insufficient to establish Article III standing because they failed to show 

that Ellison had more than “a hypothetical ‘some day’ interest in possibly” seeking board 
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certification.  Id. at 208–9 (citations omitted).  “Ellison’s alleged injury,” the Third Circuit 

held, was “neither concrete nor imminent under the circumstances.”  Id. at 209.  

The cases cited above go to the first element of Article III standing: whether the 

plaintiff has suffered an injury-in-fact.  To establish Article III standing, however, a 

plaintiff must also allege facts showing that the injury-in-fact is “is caused by the 

challenged conduct and . . . is likely redressable by a favorable judicial decision.”  Juliana 

v. United States, 947 F.3d 1159, 1168 (9th Cir. 2020) (citing Friends of the Earth, 528 

U.S. at 180–81.)  “Causation can be established even if there are multiple links in the 

chain, as long as the chain is not hypothetical or tenuous[.]”  Id. (internal quotation marks 

and citations omitted).   

“To establish redressability, a plaintiff must show that it is ‘likely, as opposed to 

merely speculative, that the injury will be redressed by a favorable decision.’”  M.S. v. 

Brown, 902 F.3d 1076, 1083 (9th Cir. 2018) (quoting Lujan, 504 U.S. at 561).  A plaintiff 

does not need to show that it is certain that his or her injuries will be redressed by a 

favorable decision, but only that there is “a substantial likelihood that the relief sought 

would redress the injury[.]”  Id.  (internal quotation marks and citations omitted).  “If, 

however, a favorable judicial decision would not require the defendant to redress the 

plaintiff’s claimed injury, the plaintiff cannot demonstrate redressability . . . unless she 

adduces facts to show that the defendant or a third party are nonetheless likely to provide 

redress as a result of the decision.”  Id.  (internal quotation marks and citations omitted).  

“Finally, even where a plaintiff requests relief that would redress her claimed injury, there 

is no redressability if a federal court lacks the power to issue such relief.”  Id.  (citing 

Republic of Marshall Islands v. United States, 865 F.3d 1187, 1199 (9th Cir. 2017)).   

The parties dispute whether the facts alleged here make this case more analogous to 

cases like AGC, Bras and Barr, where the plaintiffs were “able and ready” to apply for and 

receive the benefits at issue, or more analogous to the other cases—Carney, Carroll, and 

Ellison—where the plaintiffs failed to meet their burden to establish Article III standing.  

(See LAUSD Mot. at 19–27; CDE Mem. at 14–23; MTD Opp. at 12–20; LAUSD Reply at 
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10–16; CDE Reply at 5–11.)  The parties also dispute whether California’s nonsectarian 

requirement is causing any of the Plaintiffs here to suffer a concrete harm that could be 

redressed by this action.  (See LAUSD Mot. at 20–24; CDE Mem. at 19–23; MTD Opp. at 

19–20; LAUSD Reply at 14–16; CDE Reply at 6–8.)  For the reasons stated below, the 

Court concludes that neither the School Plaintiffs nor the Loffmans have pleaded sufficient 

facts to show Article III standing. 

 

1. The School Plaintiffs Lack Standing  

 

Defendants argue that the School Plaintiffs fail to establish standing under the “able 

and ready” standard because: (1) they have not alleged sufficient facts to show that they 

would be able and ready to apply for NPS certification were it not for the nonsectarian 

requirement; and (2) they have alleged facts showing that they likely would not be able to 

satisfy NPS certification requirements that are independent from the nonsectarian 

requirement.  (LAUSD Mot. at 24–27; CDE Mem. at 15–19; LAUSD Reply at 14; CDE 

Reply at 5–6.)   

Plaintiffs counter that that the School Plaintiffs satisfy the “able and ready” test 

because: (1) “they desire and intend to explore the NPS process as a means of meeting 

religious obligations to serve children with disabilities”; (2) they believe that they can 

satisfy NPS certification requirements; and (3) pursuing certification would be futile right 

now because they cannot certify that they are nonsectarian institutions.  (MTD Opp. at 17; 

see also Compl. ¶¶ 152–60, 163–70.)  According to Plaintiffs, at the pleading stage the 

School Plaintiffs can satisfy the “able and ready” standard by alleging that they intend to 

apply and that a discriminatory barrier—here, the nonsectarian requirement—prevents 

them from competing for benefits on an equal footing.  (MTD Opp. at 16–18.)   

The Court agrees with Defendants and concludes that the School Plaintiffs lack 

Article III standing.  First, the Court considers the Complaint’s affirmative allegations 

regarding the School Plaintiffs’ ability and readiness to apply for NPS certification.  
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Instead of alleging specific facts showing either School Plaintiff’s ability and willingness 

to satisfy NPS certification requirements, the Complaint simply alleges: 

On information and belief, Shalhevet either otherwise meets or is capable of 

meeting California’s other certification requirements to become an NPS. 

. . . .  

On information and belief, Yavneh either otherwise meets or is capable of 

meeting California’s other certification requirements to become an NPS. 

(Compl. ¶¶ 156, 166.)  The Complaint does not include any allegations about concrete 

steps the School Plaintiffs have taken to become certified as NPSs, and it does not explain 

on what grounds the schools believe that they would be able to meet the other certification 

requirements for becoming an NPS.  As to Shalhevet, the Complaint alleges merely that it 

“seeks the opportunity to qualify to provide a distinctively Orthodox Jewish education to 

children with disabilities.”  (Id. ¶ 152.)  Yavneh similarly “seeks the ability to qualify as a 

certified NPS.”  (Id. ¶ 165.)  The Complaint includes no allegations related to the School 

Plaintiffs’ experience or efforts in educating children with disabilities.   

Plaintiffs’ allegations fail to show that the School Plaintiffs are able and ready to 

apply for NPS certification.  The statutory requirements for a school to achieve NPS 

certification in California are extensive.  To obtain NPS certification, schools must provide 

“special education and designated instruction and services” from “appropriately qualified 

staff,” including an administrator with appropriate credentials.  Cal. Educ. Code 

§ 56366.1(a)(1)–(5).  Moreover, NPSs must offer a “standards-based curriculum” with 

“standards-focused instructional materials” to implement students’ IEPs.  Id. 

§§ 56366(a)(5), 56366.1(j), 56366.10(b).  Schools applying to receive NPS certification 

must certify that they will use the State Board of Education (“SBE”)-adopted, standards-

aligned core curriculum and instructional materials for kindergarten and grades 1 through 

8, and will use the state standards-aligned core curriculum and instructional materials used 

by the LEA that contracts with the NPS for grades 9 through 12.  Cal. Educ. Code 

§ 56366.10(b); Cal. Code Regs. tit. 5, § 3001(a).  Schools applying for NPS certification 
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must also certify that their teachers and staff will provide instruction and support “with the 

goal of integrating pupils into the least restrictive environment pursuant to federal law.”  

Cal. Educ. Code § 56366.10(c).   

Furthermore, implementing regulations require a school seeking NPS certification 

to describe the school’s “exit criteria for transition back to the public school setting.”  Cal. 

Code Regs. tit. 5, § 3060(c)(8).  Indeed, NPS placement entails extensive and ongoing 

state monitoring, evaluation, and direction of the NPS by the LEA, with the aim of 

transitioning a pupil back to less restrictive environments in public school.  Cal. Educ. 

Code § 56366(a)(2)(B).  Last, institutions applying for NPS certification must agree that 

they  will “maintain compliance” with the IDEA and other federal laws, including the Civil 

Rights Act, Fair Employment Act, and Section 504 of the Rehabilitation Act.  Cal. Code 

Regs. tit. 5, § 3060(d).  And the California Education Code prohibits discrimination based 

on, among other things, religion in any program or activity conducted by an educational 

institution receiving or benefitting from state financial assistance.  Cal. Educ. Code § 220.   

Given the extensive requirements for achieving NPS certification outlined above, 

the Complaint’s vague, conclusory allegations that the schools “otherwise meet” or are 

“capable of meeting” other requirements for NPS certification lack sufficient factual 

content to be deemed plausible.  See Iqbal, 556 U.S. at 678 (a complaint is insufficient “if 

it tenders ‘naked assertions’ devoid of ‘further factual enhancement’”) (quoting Twombly, 

550 U.S. at 557).  Moreover, Plaintiffs do not allege that either School Plaintiff would 

follow the state curriculum and use state-adopted educational materials as required by 

California law, or that they would consent to continuous state monitoring and work with 

LAUSD to transition pupils with disabilities back to public school.  Nor do Plaintiffs 

allege that the School Plaintiffs would comply with state and federal nondiscrimination 

requirements, as every NPS must.  Instead, Plaintiffs allege that the School Plaintiffs offer 

“a distinctively Orthodox Jewish education” that combines religious and secular studies 

and that “the inculcation and transmission of Jewish religious beliefs and practices to 

children is the very reason that Shalhevet and Yavneh exist.”  (Compl. ¶ 31–34, 76.)  
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Plaintiffs further allege that the School Plaintiffs specifically seek to serve Jewish families 

and children with disabilities.  (Id. ¶¶ 3, 32, 34, 154.)  These allegations do not raise a 

plausible inference that the School Plaintiffs are able and ready to apply for and obtain 

NPS certification.   

Compare this case with Carroll, where the plaintiff had taken more steps to apply 

than the School Plaintiffs allege to have taken here—there, at least, the plaintiff had 

submitted a “materially deficient” and “meritless” application.  342 F.3d at 942–43.  But 

the Ninth Circuit concluded that submitting a deficient application was not enough to 

establish standing.  Id. at 943.  Here, there is no allegation that the School Plaintiffs have 

even begun to prepare to apply or have any experience serving students with disabilities.   

The lack of any allegations about steps that the schools have taken to apply for and 

receive NPS certification makes this case closely analogous to other cases where courts 

have found a lack of standing based on lack of concrete steps showing ability and 

readiness to apply.  See, e.g., Faculty v. New York Univ., 11 F.4th at 77 (concluding that 

plaintiffs lacked standing because their complaint failed to include “any ‘description of 

concrete plans’ to apply” and indefinite “‘some day intentions’ . . . cannot ‘support a 

finding of [] actual or imminent injury’”) (quoting Summers, 555 U.S. at 496); Ellison, 11 

F.4th at 208–9 (allegations failed to establish standing because they did not show that 

plaintiff had more than “a hypothetical ‘some day’ interest in possibly” seeking board 

certification).  It also sets this case apart from the facts of the cases on which Plaintiffs 

rely: unlike in AGC, Bras, and Barr, where the plaintiffs either had actually applied for the 

benefits at issue or had a history of receiving those benefits, no facts are alleged here to 

show that either School Plaintiff is able and ready to apply for and receive NPS 

certification.   

Plaintiffs do not need to prove that the School Plaintiffs would receive NPS 

certification but for the nonsectarian requirement.  At this stage, they need only allege 

sufficient facts that, if proven, would show that the School Plaintiffs are able and ready to 

apply for NPS certification but are unable to do so because of the nonsectarian 
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requirement.  Without that, they cannot show that they have suffered a concrete injury 

because of the nonsectarian requirement—i.e., they cannot establish Article III standing.   

 For the above reasons, the Court concludes that Plaintiffs have not alleged sufficient 

facts to show that the School Plaintiffs have suffered or are suffering a concrete injury on 

account of the nonsectarian requirement challenged here.  Accordingly, the Court 

DISMISSES the School Plaintiffs’ claims against Defendants for lack of Article III 

standing.   

“[W]here a plaintiff fails to allege facts to support Article  III standing, the 

complaint ordinarily is subject to dismissal, albeit with leave to amend.”  Greenpeace, Inc. 

v. Walmart Inc., 2022 WL 591451, at *2 (N.D. Cal. Feb. 3, 2022); see also Warth v. 

Seldin, 422 U.S. 490, 501–2 (1975) (observing that with respect to “a motion to dismiss for 

want of standing,” “it is within the trial court’s power to allow or to require the plaintiff to 

supply, by amendment to the complaint or by affidavits, further particularized allegations 

of fact deemed supportive of plaintiff’s standing”).  Because Plaintiffs represented to the 

Court during oral argument that they could allege additional facts to establish that the 

School Plaintiffs have Article III standing, dismissal is WITH LEAVE TO AMEND. 
 
 

2. The Loffmans Lack Standing 

 

The LAUSD Defendants argue that Plaintiff M.L. and his parents, Plaintiffs Chaya 

and Jonathan Loffman, lack Article III standing because the Complaint fails to plead facts 

showing that M.L. is eligible to receive a special education and related services under the 

IDEA.  (LAUSD Mot. at 20–21; CDE Mem. at 21–22; LAUSD Reply at 13.)  The CDE 

Defendants further argue that the Loffmans have not asked LAUSD for an IEP for M.L. 

and that Plaintiffs allege that LAUSD is able to provide services such as “a full-time aide, 

a supervisor for the aide, speech and occupational therapists, adaptive physical education, 

resource specialists for English and math, and a private reading tutor.”  (CDE Mem. at 21–

22; Compl. ¶ 106.)  In light of this, the Complaint fails to allege plausibly that M.L.’s 
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disability is so severe that LAUSD could legally place him in any NPS, which would first 

require an IEP to be developed for M.L.  (CDE Mem. at 22.)   

Plaintiffs counter that they have shown a sufficient injury at this stage by alleging 

that California’s nonsectarian requirement acts as a discriminatory barrier that prevents 

them from advocating for and seeking placement in a religious NPS.  (MTD Opp. at 15–

16.)  According to Plaintiffs, they do not need to show that any of their children would be 

placed in an NPS but for the nonsectarian requirement, because the nonsectarian 

requirement already forces them to participate in California’s IDEA program on an 

unequal basis.  (Id.)  Plaintiffs further argued during the hearing that the students and 

families here have suffered an Article III injury analogous to the one recognized by the 

First Circuit in Carson v. Makin (“Carson I”), 979 F.3d 21 (1st Cir. 2020): the lost 

opportunity to find a religious secondary education that would qualify for public funding 

for their children.  Id. at 30–31.  For Plaintiffs, the nonsectarian requirement at issue here 

similarly injures the families and their children by preventing them from even advocating 

for placement in an otherwise qualifying religious NPS.    

The Court agrees with Defendants that Plaintiffs have not alleged sufficient facts to 

show that M.L. and the Loffmans have suffered or continue to suffer a concrete injury that 

is traceable to the challenged nonsectarian requirement.  Plaintiffs allege that M.L. was 

diagnosed with high functioning autism at age 3.  (Compl. ¶¶ 20, 79.)  They do not allege 

that the Loffmans have ever sought to enroll M.L. in public school or requested a FAPE 

from LAUSD.  Rather, the Loffmans have only enrolled M.L. in private religious schools 

and “recognize that M.L. might be able for more services in public school as part of an 

IEP[.]”  (Id. ¶¶ 84–90.)  Because the Loffmans wish to send M.L. to an Orthodox Jewish 

school, however, they have opted to pay for M.L.’s special education needs and therapy 

out of pocket rather than seek a FAPE from LAUSD.  (Id. ¶¶ 82, 84, 87–90.)  According to 

Plaintiffs, the Loffmans are forced to pay out of pocket for special education services for 

M.L. “due to California law and Defendants’ practices.”  (Id. ¶ 90.)   
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The Complaint suggests that the Loffmans’ claimed injury is that the challenged 

nonsectarian requirement forces them to pay for M.L.’s special education and related 

services: absent the nonsectarian requirement, M.L. could receive an education that is both 

publicly funded and meets the family’s religious needs.  In their opposition brief and 

during oral argument, however, Plaintiffs have argued that all three families have suffered 

and continue to suffer an Article III injury because the nonsectarian requirement prevents 

them from advocating for their children to be placed at a religious NPS.  Regardless of 

how they characterize their injury, however, Plaintiffs do not allege sufficient facts to 

show that the challenged requirement is the cause of the Loffmans’ alleged injuries.   

First, the facts alleged do not show that M.L. could receive a publicly funded 

Orthodox Jewish education if not for California’s nonsectarian requirement.  Again, it is 

important to focus on the legal framework as described in Section I.A., supra.  The 

Complaint assumes that M.L. is eligible to receive a FAPE from LAUSD because of his 

autism diagnosis, but an autism diagnosis does not equate to IDEA eligibility.  Autism 

makes a pupil eligible under the IDEA if it both “significantly affect[s] verbal and 

nonverbal communication and social interaction” and “adversely affects a child’s 

educational performance.”  34 C.F.R. § 300.8(c)(1)(1)(i).  The Complaint alleges that M.L. 

requires speech and behavior therapy, but it does not allege that M.L.’s autism adversely 

affects his educational performance.  More importantly, there is no allegation that the 

Loffmans have ever sought a FAPE from LAUSD or that LAUSD has ever evaluated 

M.L., who may or may not be entitled to receive a special education and related services 

under the IDEA.  See 20 U.S.C.A. § 1414(a)(1)(A) (“A State educational agency, other 

State agency, or local educational agency shall conduct a full and individual initial 

evaluation . . . before the initial provision of special education and related services to a 

child with a disability under this subchapter.”).   

Plaintiffs do not allege sufficient facts to show that the Loffmans have been forced 

to choose between a publicly funded special education and related services and an 

Orthodox Jewish education for M.L. because they have not alleged enough facts to show 
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that M.L. is eligible to receive a FAPE under the IDEA.  Because the Loffmans have not 

sought a FAPE from LAUSD and M.L. has not been evaluated, they cannot be said to have 

forgone services available to children with disabilities under the IDEA because of their 

desire to provide M.L. with a religious education.   

Reframing the injury as being prevented from advocating for placement in a 

religious school does not assist the Loffmans.  Again, the allegations pertaining to the 

Loffmans and M.L. specifically do not suffice to show that the nonsectarian requirement 

has prevented or is preventing them from seeking an IEP that places M.L. in a religious 

school: there is no allegation that the Loffmans have ever sought publicly funded special 

education services from LAUSD, which means that they are not in a position to advocate 

for such placement even if the nonsectarian requirement were eliminated.  Moreover, the 

purported loss of an opportunity to advocate for placement in a religious school in these 

circumstances is too amorphous and hypothetical to qualify as a concrete Article III injury: 

if any child or family could claim a legally cognizable interest in an advocacy opportunity 

without otherwise alleging eligibility under the IDEA and the denial of a FAPE, standing 

to challenge different aspects of the IDEA and States’ implementation thereof would be 

essentially limitless.  To challenge how California implements the IDEA, the Loffmans 

have to allege sufficient facts to show that the IDEA applies to their child; that they have a 

concrete interest in how the statute is implemented.  The allegations in the Complaint, even 

if assumed to be true, fall short of showing that.   

Based on the foregoing, the Court concludes that Plaintiffs have not put forth 

sufficient facts to show that the nonsectarian requirement has caused the Loffmans any 

injury.  Accordingly, the Court DISMISSES the Loffmans’ claims against Defendants for 

lack of Article III standing.  Unlike the School Plaintiffs, the Loffmans cannot allege 

additional facts that would show that they had Article III standing at the time the 

Complaint was filed—the Loffmans have not sought a FAPE from LAUSD, and M.L. has 

not been evaluated to determine whether he is eligible to receive a special education under 
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the IDEA.  The dismissal is therefore WITHOUT PREJUDICE, but WITHOUT LEAVE 

TO AMEND. 

 

3. The Taxons’ Allegations Establish Standing  

 

Defendants argue that Plaintiff K.T. and his parents, Plaintiffs Fedora Nick and 

Morris Taxon, lack Article III standing because K.T. does not require placement in an NPS 

and the nonsectarian requirement has no bearing on his placement.  (LAUSD Mot. at 22–

23; CDE Mem. at 21; LAUSD Reply at 13, 23; CDE Reply at 6.)  Defendants argue that 

the Complaint fails to allege that K.T. is “able and ready” to receive NPS placement 

because it admits that “from kindergarten through eighth grade, K.T. has received a 

mainstreamed classroom education in public school” and that LAUSD has provided, 

through an IEP, “a full-time aide, a supervisor for the aide, speech and occupational 

therapists, adaptive physical education, resource specialists for English and math, and a 

private reading tutor.” (CDE Mem. at 21; LAUSD Reply at 23; Compl. ¶¶ 105–7.)   

According to the LAUSD Defendants, NPS placement is simply not on the table for 

K.T.’s IEP team and removing the nonsectarian requirement would not affect his 

placement.  (LAUSD Mot. at 23.)  They also observe that the Complaint does not allege 

that the Taxons have sought placement in an NPS and been denied.  (LAUSD Reply at 23.)  

The CDE Defendants argue more generally that “the Complaint’s affirmative allegations 

about the children’s disabilities and the special education services that they have been 

receiving in LAUSD public schools for years, strongly suggest[] that no NPS placement is 

possible or likely at any time, let alone imminently[.]” (CDE Reply at 6.)   

Plaintiffs’ counterargument is the same here: that they have shown a sufficient 

injury at this stage by alleging that California’s nonsectarian requirement acts as a 

discriminatory barrier that prevents them from advocating for and seeking placement in a 

religious NPS.  (MTD Opp. at 15–16.)   
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The Complaint alleges that K.T. was diagnosed with autism at age 2 and is now 

fourteen years old.  (Compl ¶¶ 91, 94.)  The Taxons sent their two other, non-disabled 

children to Orthodox Jewish schools and wish to provide K.T. with the same education as 

his siblings.  (Id. ¶¶ 92, 99–100.)  Plaintiffs further allege that the Taxons have sought 

opportunities for K.T. since he was in preschool but “have been unable to place K.T. in an 

Orthodox Jewish school due to California’s prohibition on using generally available 

special-education funding at private religious schools.”  (Id. ¶ 101.)  The Taxons are 

allegedly “unable to utilize funds for K.T. that would otherwise be available to them—

unless they decide to forgo a religious education for K.T.”  (Id. ¶ 103.)  “From 

kindergarten through eighth grade, K.T. has received a mainstreamed classroom education 

in public school” but “performs below grade level academically.”  (Id. ¶ 105.)  As a 

public-school student, “K.T. has an IEP that includes 9 service providers, including a full-

time aide, a supervisor for the aide, speech and occupational therapists, adaptive physical 

education, resource specialists for English and math, and a private reading tutor.”  (Id. 

¶ 106.)  Those services are currently provided through LAUSD.  (Id. ¶ 107.)  The Taxons 

do not believe that K.T. is receiving a FAPE in public school because he misses out on 

needed special education and related services both for secular and religious holidays and is 

repeatedly served non-kosher food.  (Id. ¶¶ 108–12.)  The Taxons believe that K.T.’s 

absences during religious holidays have affected his progress in school and that absences 

would not similarly affect K.T.’s progress if he were placed in an Orthodox Jewish school.  

(Id. ¶ 111.)   

Construing the allegations in the light most favorable to Plaintiffs, the Court is not 

persuaded that the Taxons and K.T. lack Article III standing.  Defendants assert that the 

allegations in the Complaint establish that placement in an NPS would be clearly 

inappropriate for K.T., who already receives ample services from LAUSD and receives 

most of his instruction in a regular classroom.  Defendants may be correct that it is 

unlikely that K.T. would be placed in an NPS in light of his current situation as described 

in the Complaint.  But Plaintiffs also allege deficiencies in the FAPE that K.T. receives in 
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public school due to conflicts between how the school operates and the Taxons’ religious 

beliefs and observance: K.T.’s absences during religious holidays have slowed his progress 

and the school regularly gives him non-kosher food.  Even if it is unlikely that K.T.’s IEP 

team would agree with the Taxons that placing K.T. in an Orthodox Jewish school is 

necessary for him to receive a FAPE, Plaintiffs plausibly allege that the nonsectarian 

requirement harms the Taxons by making it impossible for them to even suggest that 

possibility.  Due to the nonsectarian requirement, the Taxons are prevented from even 

advocating for possible placement in an Orthodox Jewish school, regardless of whether the 

ultimate decision resides with the IEP team and the LEA.   

Contrary to Defendants’ position, that the ultimate decisionmaker is the LEA does 

not affect the injury analysis for the Taxons.  Parents are undeniably involved in the 

development of their children’s IEP, even if they do not get a veto over the LEA’s decision 

about what is best for the child.  Parents who have concerns about the special education 

that their child is receiving at a public school and who believe that placement in a private 

school would better suit their child can present that as a possibility to other members in the 

child’s IEP team.  But the nonsectarian requirement prevents parents who think that 

placement in a religious private school would better suit their child’s needs from making 

that argument, while allowing parents who prefer placement in a secular private school to 

at least make the argument.  Thus, the nonsectarian requirement disadvantages parents who 

believe that a private religious school may be better equipped to provide their child with a 

special education and related services because of their religion.  Cf. Carson I, 979 F.3d at 

30–31 (concluding that the plaintiff parents who challenged Maine’s nonsectarian 

requirement for tuition assistance had established an Article III injury because they had 

“lost the ‘opportunity’ to find religious secondary education for their children that would 

qualify for public funding” regardless of whether they could show that they would be able 

to send their children to otherwise eligible religious schools absent the nonsectarian 

requirement) (citation omitted).  The loss of that opportunity to advocate for alternative 

placement is enough to establish an Article III injury, notwithstanding genuine doubts as to 
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whether the Taxons would be able to secure placement in an Orthodox Jewish NPS if the 

nonsectarian requirement were eliminated.  

The Complaint alleges sufficient facts for the Taxons and K.T. to establish Article 

III standing: the nonsectarian requirement makes it impossible for them to advocate for 

K.T.’s placement in an Orthodox Jewish NPS and eliminating the requirement would 

remove a significant barrier to their doing so.  Accordingly, the Court declines to dismiss 

the Taxons’ claims for lack of Article III standing.   

 

4. The Peretses’ Allegations Establish Standing  

 

Defendants’ arguments that Plaintiff N.P. and his parents, Plaintiffs Ariel Perets and 

Sarah Perets, lack Article III standing are the same as their arguments regarding K.T. and 

the Taxons.  (LAUSD Mot. at 22–23; CDE Mem. at 21; LAUSD Reply at 13, 23; CDE 

Reply at 6.)  Plaintiffs’ counterarguments are the same as well.  (MTD Opp. at 15–16.)   

The Peretses are in materially the same situation as the Taxons with regard to 

Article III standing: they allege enough facts to show an injury that is caused by the 

nonsectarian requirement and can be redressed by its elimination—i.e., the inability to 

advocate for N.P. to be placed in a religious NPS.  Accordingly, the Court declines to 

dismiss the Peretses’ claims for lack of Article III standing.   

 

 The Taxons and the Peretses Do Not State Viable Free Exercise 

Claims   

 

Defendants argue that none of the Plaintiffs in this action state viable claims for 

violations of their rights under the Free Exercise Clause of the First Amendment because 

they “cannot show an actual and substantial burden on their exercise of religion.”  (CDE 

Mem. at 23; accord LAUSD Mot. at 27; CDE Reply at 11–12.)  As the Court has 
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dismissed the School Plaintiffs and the Loffmans for lack of standing, the Court analyzes 

Defendants’ argument only as it applies to the remaining Plaintiffs. 

Plaintiffs argue that the nonsectarian requirement violates their rights to freely 

exercise their religion by making religious affiliation or identity a bar to receiving 

otherwise available public benefits.  (MTD Opp. at 21–23.)  According to Plaintiffs, the 

nonsectarian requirement is facially discriminatory against religion, which means that it is 

not a neutral and generally applicable law that incidentally burdens free religious exercise.  

(Id. at 23–28.)  And because the nonsectarian requirement is not facially neutral and 

generally applicable, it is subject to strict scrutiny—which, according to Plaintiffs, the 

nonsectarian requirement cannot survive.  (Id. at 28–33.)   

The Free Exercise Clause of the First Amendment protects against “indirect 

coercion or penalties on the free exercise of religion, not just outright prohibitions.”  

Carson v. Makin (“Carson II”), 142 S. Ct. 1987, 1996 (2022) (quoting Lyng v. Northwest 

Indian Cemetery Protective Assn., 485 U.S. 439, 450 (1988)).  The Supreme Court has 

“repeatedly held that a State violates the Free Exercise Clause when it excludes religious 

observers from otherwise available public benefits.”  Id. (citations omitted).  In three 

recent cases, the Supreme Court has held unconstitutional state efforts that withheld 

“otherwise available public benefits from religious organizations.”  Id.; see also Trinity 

Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449 (2017); Espinoza v. Montana 

Dep’t of Revenue, 140 S. Ct. 2246 (2020).  Barring otherwise eligible recipients from a 

public benefit—say, funding benefits such as grants or tuition assistance payments—

“solely because of their religious character” imposes “a penalty on the free exercise of 

religion that triggers the most exacting scrutiny,”  which is rarely satisfied.  See Espinoza, 

140 S. Ct. at 2255 (quoting Trinity Lutheran, 582 U.S. at 462).   

According to Defendants, there is no unconstitutional state effort to withhold 

otherwise available funding from religious organizations here because the nonsectarian 

requirement at issue does not withhold otherwise available public benefits from Plaintiffs.  

Because Plaintiffs are not being denied otherwise available public benefits, argue 
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Defendants, they cannot show that the nonsectarian requirement burdens their free exercise 

rights.  And because there is no burden on the free exercise of religion, the nonsectarian 

requirement is constitutional.  (See LAUSD Mot. at 27–31; CDE Mem. at 24–28; LAUSD 

Reply at 17–25; CDE Reply at 15–19.)  As to students and their families, Defendants argue 

that the public benefit at issue is their right to a FAPE under the IDEA and that none of the 

Plaintiffs have been excluded from receiving that benefit because of their religion.  

(LAUSD Mot. at 28–29; CDE Mem. at 26–28; LAUSD Reply at 19–20, 22–23.)   

According to Defendants, Plaintiffs simply mischaracterize the benefits that the IDEA 

extends to pupils with disabilities and their families and distort the purpose of California’s 

NPS system.  As the CDE Defendants put it,  

The NPS system is not a mechanism to subsidize private schools (religious 

or otherwise), or to create and bestow a public right to a free private 

education. Rather, it is a mechanism to allow the state to meet its obligation 

to give access to its free public (and secular) education to certain children 

with disabilities whose families had the option of enrolling in private 

religious school, but who enrolled in LEAs instead.  The system 

accomplishes that through government contracts, which obligate the 

contractor to perform many specific tasks and that grant many specific rights 

to the state’s public educational agencies. 

(CDE Mem. at 20.)  The NPS system does not fund private schools to provide children 

with a private education, but it establishes a framework for certain private schools to 

contract with the State to provide the State’s public education.  (Id. at 26.)   

According to Plaintiffs, it is immaterial that NPSs contract with the State to provide 

a public education because they remain private institutions and are recognized as such 

under the California Education Code.  (MTD Opp. at 26.)  Plaintiffs argue that 

Defendants’ “public education” argument here is just as unavailing as the one rejected by 

the Supreme Court in Carson II, where Maine could not salvage a nonsectarian 

requirement for tuition assistance approval with the “magic words” of “public education.”  

Case 2:23-cv-01832-JLS-MRW   Document 50   Filed 08/09/23   Page 42 of 51   Page ID #:722

ER-046

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 46 of 295



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 
 

43 
 

(Id.)  As Plaintiffs see it, “California has not chosen to use the public school system to 

provide a FAPE to all students with disabilities; instead, it contracts with private schools to 

provide this service.”  (Id. at 27.)  For Plaintiffs, that means that California has made a 

choice to subsidize the private education of children with disabilities in certain instances.  

(Id.)  Having made that choice, California cannot choose to condition said subsidizing on 

nonsectarian status.  (Id.)   

How we define the benefit at issue here is critical for determining whether the 

challenged nonsectarian requirement burdens the Taxons’ and the Peretses’ free exercise 

rights.  If Plaintiffs are correct that the NPS system subsidizes a private education for 

children eligible for a FAPE under the IDEA, then this case is on all fours with Carson II 

and the nonsectarian requirement here is unconstitutional.  If, however, the NPS system is 

not a program for subsidizing private education, then the scheme is not unconstitutional 

under Carson II, Espinoza, and Trinity Lutheran.    

Because California’s NPS system is a means of delivering benefits that are available 

to students with disabilities under the IDEA, we begin with the federal statute.  As stated in 

Section I.A, supra, the IDEA aims “to bring previously excluded handicapped children 

into the public education systems of the States” and “open the door of public education to 

handicapped children on appropriate terms.”  Rowley, 458 U.S. at 189, 192.  To receive 

IDEA funds, States “must provide a free appropriate public education—a FAPE, for 

short—to all eligible children.”  Endrew F., 580 U.S. at 390 (citing 20 U.S.C. § 

1412(a)(1)).  But the IDEA also contemplates that some families will opt for private 

education for their children and imposes on the States different obligations toward eligible 

children depending on the type of school eligible children attend.   

When parents choose to send their eligible children to private school—including a 

religious school—rather than public school, those children—dubbed “parentally placed 

children”—are entitled to “equitable services,” rather than the full range of benefits 

available to eligible children at public schools.  See 20 U.S.C. § 1412(a)(10)(vi) (children 

with a disability who attend private schools are entitled to “equitable services” that must be 
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“secular, neutral, and nonideological” even if provided in religious schools); id. 

§ 1412(a)(10)(C)(i) (the IDEA “does not require a local educational agency to pay for the 

cost of education, including special education and related services, of a child with a 

disability at a private school or facility if that agency made a [FAPE] available to the child 

and the parents elected to place the child in such private school or facility”); 34 C.F.R. § 

300.137(a) (“No parentally-placed private school child with a disability has an individual 

right to receive some or all of the special education and related services that the child 

would receive if enrolled in a public school.”).   

Parents may also choose to place an eligible child in a private school after the LEA 

has failed to make a FAPE available to the child—so-called “unilateral placement.”  See 

20 U.S.C. § 1412(a)(10)(C)(ii); 34 C.F.R. § 300.148(c).  When parents opt for unilateral 

placement because they believe that their child’s current placement is denying them a 

FAPE and that their child can receive a FAPE at a private school, they can obtain 

reimbursement from the LEA if they “can show both that the IEP offered by the [LEA] 

violated the IDEA and that the alternative private placement they chose was proper under 

the Act.”  D.R. by & through R.R. v. Redondo Beach Unified Sch. Dist., 56 F.4th 636, 647 

(9th Cir. 2022) (citation omitted).  Reimbursement for the child’s education in that 

scenario “is a form of equitable relief,” which requires courts to “assess the reasonableness 

of both parties’ conduct to determine whether reimbursement is warranted.”  Id.  The 

reimbursement is to the parents to make up for the LEA’s failure to provide a FAPE, and it 

will be denied if the parents’ choice was not “proper and reasonable under the 

circumstances.”  Id.  In unilateral placement situations, that is, the parents may be entitled 

to reimbursement of the cost of seeking an appropriate education at a private school, but 

private schools do not receive any IDEA funds.    

For their children to receive the full benefits of the IDEA—a FAPE with the support 

of an IEP—parents must work with the LEA in charge of the public schools their children 

would attend.  As the Supreme Court has recognized, “[i]t is through the IEP that the free 

appropriate public education required by the Act is tailored to the unique needs of a 
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particular child.”  Endrew F., 580 U.S. at 401 (internal quotation marks and citation 

omitted).  The IEP is a “comprehensive plan” prepared by the pupil’s “IEP Team,” which 

must include: (i) the child’s parents; (ii) at least one of the child’s regular education 

teachers; (iii) at least one special education teacher; and (iv) a representative of the LEA 

with knowledge of available resources and the general education curriculum.  See id. at 

391; 10 U.S.C. § 1414(d)(1)(B).   

A child may be placed in a private elementary or secondary school by an LEA as 

part of an IEP if the child’s IEP Team determines that a private school placement is needed 

to provide the child with a FAPE.  See 20 U.S.C. § 1412(a)(10)(B).  The decision to place 

a child in a private institution to implement the child’s IEP rests with the LEA—not the 

child’s parents—and the LEA is responsible for ensuring that the private institutions it 

chooses “meet standards that apply to State educational agencies and local educational 

agencies and that children so served have all the rights the children would have if served 

by such agencies.”  Id.  For their child to receive the maximum support that the IDEA 

requires the State to provide to eligible pupils, parents have to give up their ability to 

choose a private school and accept the LEA’s placement decision.  In sum: accept the 

State’s offer of a FAPE, give up your choice of private school.   

California’s nonsectarian requirement does not prevent the provision of equitable 

services at religious schools or bar reimbursement to parents when they unilaterally place 

their child in a religious school.  The nonsectarian requirement only affects with what 

private institutions LEAs in California may contract to provide eligible children with a 

FAPE when placement in a private institution is necessary to implement the child’s IEP.  

See Cal. Educ. Code §§ 56365, 56366, 56505.2.   

The Taxons and the Peretses do not—indeed, cannot—posit that the nonsectarian 

requirement stands in the way of either: (a) their children receiving equitable services if 

they were to attend an Orthodox Jewish school; or (b) being reimbursed the cost of their 

children’s education at an Orthodox Jewish school of their choice if they could show that 

K.T. and N.P. were not receiving a FAPE in public school and their choice of school was 
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proper under the IDEA.  Rather, the benefit from which the Taxons and Peretses have 

allegedly been excluded on account of their Orthodox Jewish faith is their children’s 

receipt of a FAPE from LAUSD.   

But the Complaint does not allege that either the Taxons or the Peretses have been 

denied a FAPE because of their religion.  Rather, the Complaint alleges that both families 

wish to provide their children with disabilities an Orthodox Jewish education (Compl. 

¶¶ 99–100, 122–24); both families believe that neither K.T. or N.P. are receiving a FAPE 

in public school at least in part because they miss school during religious holidays and are 

repeatedly served non-kosher food (id. ¶¶ 108–12, 130–48); and they have been unable to 

place the children “in an Orthodox Jewish school due to California’s prohibition on using 

generally available special-education funding at private religious schools”  and cannot 

“utilize funds for [their children] that would otherwise be available to them—unless they 

decide to forgo a religious education” for the K.T. and N.P. (id. ¶¶ 101, 103, 125–26).  The 

benefit that the Taxons and the Peretses allege that they have been excluded from on 

account of their religion is generally available special-education funding for private 

schools. 

When considering a motion to dismiss, the Court must assume that the factual 

allegations in a complaint are true, but it will not assume the correctness of the complaint’s 

legal conclusions or statements of law.  California’s nonsectarian requirement for NPS 

certification is simply a limitation on the types of entities with which the State may 

contract to provide a FAPE to children with exceptional needs when a public school cannot 

meet those children’s needs.  California’s NPS system is not a mechanism for subsidizing 

the education of IDEA-eligible children at private schools.  Rather, it is a regime whereby 

the State contractually delegates its responsibility to educate eligible children to private 

institutions in accordance with IDEA requirements and the same State educational 

standards that apply to the LEA itself.  Characterizing the NPS system as a mechanism for 

subsidizing private instruction of IDEA-eligible children is erroneous as a matter of law.   
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Under federal regulations, LEAs that place children in private institutions—in 

California, in a certified NPS—remain responsible for adequately implementing the 

IDEA’s requirements: “Even if a private school or facility implements a child’s IEP, 

responsibility for compliance . . .  remains with the [State and local agencies].”  34 C.F.R. 

§ 300.325(c).  Furthermore, the State “must . . . [m]onitor compliance” with its educational 

standards “through procedures such as written reports, on-site visits, and parent 

questionnaires[.]”  34 C.F.R. § 300.147(a).  In California, NPSs are obligated to provide 

the special education and related serviced “specified in each pupil’s [IEP].”  Cal. Educ. 

Code § 56366(a)(1).   Accordingly, NPSs must provide each child placed with them by an 

LEA with a special education that follows the State’s curriculum and standards.  Id. 

§ 56366.10; Cal. Code Regs, tit. 5, § 3060(c)(9).  A child’s enrollment in an NPS is 

equivalent to enrollment in the State’s public education system, so that when a child 

completes the education prescribed in his or her IEP “the public education agency which 

developed the IEP shall award the diploma.”  Cal. Code Regs. tit. 5, § 3070.  California 

provides funding to private schools acting as NPSs to meet its obligations under the IDEA, 

and that funding is available under a regulatory and contracting scheme that obligates 

NPSs to act as adjuncts of public education agencies.  It is therefore a gross 

mischaracterization to characterize NPS funding as subsidies for private education or 

generally available special-education funding for private schools.  In this respect, the 

Complaint misstates the nature of the benefits at issue.   

Carson II does not assist Plaintiffs.  There, the Supreme Court rejected Maine’s 

argument that schools eligible for its tuition assistance program had to be nonsectarian to 

provide a “public education” in part because participating private schools did not actually 

provide a public education.  The Supreme Court explained that: “the curriculum taught at 

participating private schools need not even resemble that taught in the Maine public 

schools”; participating private schools were generally “exempt from many of the State’s 

curricular requirements”; and had no obligation to hire state-certified teachers.  Carson II, 
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142 S. Ct. at 1999.  The benefit at issue there was nothing more than tuition assistance, not 

the provision of a public education or its equivalent.  Id. at 1998–99.   

Here, by contrast, the purpose of the NPS system is to deliver a public education—

more specifically, a FAPE—to certain students, rather than to disburse tuition assistance 

payments.  Unlike Maine’s tuition assistance scheme, California’s NPS system does 

obligate participating institutions to provide a public education that conforms to the State’s 

curriculum and standards.  NPSs do not simply receive tuition assistance payments; they 

contract with the State to provide students with exceptional needs with a FAPE as detailed 

in their IEPs.  And the NPS system certainly does not direct funding to parents of eligible 

children that the parents can utilize to fund a private education, as Plaintiffs allege.  Thus, 

the nonsectarian requirement for NPS certification does not exclude the Taxons and the 

Peretses from access to funds that would otherwise be available to them if they wished to 

enroll their children in secular private schools.   

Nor does the nonsectarian requirement preclude K.T. and N.P. from receiving a 

FAPE because of their religion.  The Taxons and the Peretses have accepted LAUSD’s 

FAPE offers for their children, who receive a special education and related services in 

LAUSD public schools.  (Compl. ¶¶ 104–7, 129, 131–36.)  The Taxons and the Peretses, 

that is, have elected that their children receive a FAPE with the support of an IEP at public 

schools rather than the alternative available to them under the IDEA: enrolling the children 

in a private school of their choice where they can receive publicly funded equitable 

services.   

Moreover, neither the Taxons nor the Peretses have removed K.T. or N.P. from 

their public schools for failing to provide a FAPE and enrolled them in Orthodox Jewish 

schools that they can show have provided an appropriate education.  By electing to have 

their children receive a FAPE with the support of an IEP from LAUSD, the Taxons and the 

Peretses accepted the tradeoff between full benefits and school choice inherent in the 

IDEA itself.  Cf. Gary S. v. Manchester Sch. Dist., 374 F.3d 15, 19 (1st Cir.), cert. denied 

543 U.S. 988 (2004) (explaining that the plaintiffs were not being deprived of a generally 
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available public benefit because the IDEA benefits that they claimed that they were denied 

under the First Amendment when seeking an education at a Catholic school “are benefits 

the federal government has earmarked solely for students enrolled in the nation’s public 

schools—benefits still available for [the child] were he sent to a public school, though not 

otherwise”).  Accepting an LEA’s FAPE offer limits all parents’ ability to enroll their 

children in private school, regardless of whether their private school of choice is religious 

or not.  Under the IDEA, parents of eligible children do not get to accept the LEA’s FAPE 

offer and choose that their child receive that FAPE at a private school.       

California’s nonsectarian requirement for NPS certification is not what prevents the 

Taxons and the Peretses from receiving a FAPE for their children.  By their own 

allegations, LAUSD has provided the special education and services to which their 

children are entitled under the IDEA.  What LAUSD has not provided are special 

accommodations that take into account the families’ religious wants.  But said 

accommodations are not available under the IDEA, which contemplates that parents who 

prefer private—including religious—school for their children will seek equitable services 

or reimbursement rather than the full range of benefits available under the IDEA.   

For the foregoing reasons, the Court concludes that Plaintiffs have failed to allege 

that California’s nonsectarian requirement burdens the Taxons’ and the Peretses’ right to 

freely exercise their religion.  Accordingly, the Taxons’ and the Peretses’ claims under the 

Free Exercise Clause—Counts I, II, III, and VI—are DISMISSED.1  Because the Taxons’ 

and the Peretses’ claims fail as a matter of law, dismissal is WITH PREJUDICE. 

 

 

1 The Court interprets Count V, which is styled “Free Exercise Clause Unconstitutional 
Conditions,” to apply to the School Plaintiffs only and not the Taxons or the Peretses because the 
alleged unconstitutional condition is requiring schools to “give up their religious identity” to 
certify their nonsectarian status and apply to become NPSs.  (Compl. ¶ 213).  That condition does 
not apply to the families.   
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 The Taxons and the Peretses Fail to State Equal Protection Claims   

 

Plaintiffs’ Equal Protection claims are predicated on the same theory of 

discrimination against religion as their Free Exercise Claims.  The Complaint states that 

Plaintiffs have been denied the equal protection of the laws because “California’s 

Education Code prohibits Plaintiffs from utilizing generally available, public funds to send 

their children to private religious schools merely because those schools are religious.”  

(Compl. ¶ 206.)  But, as the Court has explained in the preceding Section, such a claim 

mischaracterizes the nature of the available benefits.  Moreover, California’s nonsectarian 

requirement applies to schools, not IDEA-eligible children and their parents.   

The Court therefore concludes that the Taxons and the Peretses have failed to state a 

claim under the Equal Protection Clause.   Accordingly, their claims under the Equal 

Protection Clause—Count IV—are DISMISSED WITH PREJUDICE.  

 

 Plaintiffs Are Not Entitled to a Preliminary Injunction 

 

“A preliminary injunction is an extraordinary and drastic remedy.”  Munaf v. Geren, 

553 U.S. 674, 676 (2008) (internal quotations marks omitted).  A district court should issue 

a preliminary injunction only “upon a clear showing that the plaintiff is entitled to such 

relief.”  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).   

Because the Court concludes that the School Plaintiffs and the Loffmans have failed 

to allege sufficient facts to establish that they have Article III standing to bring their 

claims, Sections III.C.1–2, supra, and that the Taxons and the Peretses fail to state a claim 

upon which relief can be granted as a matter of law, Sections III.E–F, supra, a fortiori, 

Plaintiffs have failed to make a clear showing of entitlement to relief.  Accordingly, 

Plaintiffs’ Motion for a Preliminary Injunction is DENIED. 
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 CONCLUSION 

 

For the foregoing reasons, the Court DENIES Plaintiffs’ Motion for a Preliminary 

Injunction and GRANTS Defendants’ Motions to Dismiss Case as follows:  

 Plaintiffs’ claims against the California Department of Education and the Los 

Angeles Unified School District are DISMISSED WITH PREJUDICE. 

 Plaintiffs’ claims for monetary relief against Tony Thurmond and Anthony 

Aguilar are DISMISSED WITH PREJUDICE.  

 The School Plaintiffs’ claims asserting violations of the Free Exercise Clause 

and the Equal Protection Clause—Counts I through V—are DISMISSED 

WITH LEAVE TO AMEND.  

 The Loffmans’ claims are DISMISSED WITHOUT PREJUDICE, but 

WITHOUT LEAVE TO AMEND. 

 The Taxons’ and the Peretses’ claims asserting violations of the Free 

Exercise Clause—Counts I, II, III, and VI—are DISMISSED WITH 

PREJUDICE.  

 The Taxons’ and the Peretses’ claims asserting violations of the Equal 

Protection Clause—Count IV—are DISMISSED WITH PREJUDICE.   

Any amended complaint must be filed within twenty-one (21) days of the date of 

this Order.  Failure to timely file an amended complaint will result in the dismissal of this 

action and closing of the case without further notice.  

 

DATED:  August 9, 2023 

 

                                                _________________________________________ 
     HON. JOSEPHINE L. STATON  
     UNITED STATES DISTRICT JUDGE 
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DECLARATION OF ANTHONY AGUILAR 

I, Anthony Aguilar, declare as follows: 

1. I am employed by the Los Angeles Unified School District 

(“LAUSD”) as the Chief of Special Education, Equity, and Specialized Programs. I 

have personal knowledge of the facts stated within this Declaration, except where 

stated upon information and belief, and as to those facts, I believe them to be true, 

and if called upon to testify under oath concerning them, I could and would testify 

competently to such facts.  

2. I am preparing this declaration in support of LAUSD and Anthony 

Aguilar (“Defendants”)’s Opposition to Plaintiffs’ Motion for Preliminary 

Injunction.  

3. LAUSD is the largest school district in the state of California and 

serves about 440,608 students residing within 710 square miles, including the city 

of Los Angeles, Gardena, Huntington Park, Lomita, Maywood, San Fernando, 

Vernon, and West Hollywood, and portions of 25 other cities and unincorporated 

areas of Los Angeles County. About 1430 individual schools and centers are 

located in LAUSD.  

4. LAUSD serves about 71,900 students who qualify under the 

Individuals with Disabilities Education Act (“IDEA”) as a child with a disability.   

5. LAUSD functions as its own special education local plan area 

(“SELPA”) and is responsible for ensuring that the full continuum of program 

options is available to meet the needs of individuals with exceptional needs for 

special education and related services, as required by the IDEA.  

6. In LAUSD, the continuum of available program options, from least to 

most restrictive, are as follows: general education, general education with resource 

specialist program (“RSP”) support, special day class (“SDC”), special education 

schools, nonpublic schools, residential treatment centers, and home/hospital 

instruction.  
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7. A general education placement with RSP support is one of the least 

restrictive settings because the child with a disability participates in a general 

education setting with non-disabled peers for the majority of the school day on a 

comprehensive public school campus.  

8. Placement of a child with a disability in general education with RSP 

support or an SDC on a comprehensive public school campus are both significantly 

less restrictive than placement in a nonpublic school. A nonpublic school is one of 

the most restrictive placements for a child with a disability because it is a placement 

whereby special education students are separated from their nondisabled peers and 

the regular education environment of the public school.  

9. Sutter Middle School is a comprehensive public middle school located 

in Winnetka, California, within the jurisdictional boundaries of LAUSD.  

10. The City School is a comprehensive public charter middle school that 

is part of LAUSD’s SELPA for purposes of special education and located in Los 

Angeles, California, within the jurisdictional boundaries of LAUSD.  

11. LAUSD provides a variety of designated instruction and services for 

children with disabilities, including, but not necessarily limited to, specialized 

academic instruction/specially designed instruction; intensive individual 

instruction; individual and small group instruction; speech and language; adapted 

physical education; health and nursing: specialized physical health care; health and 

nursing: other; assistive technology; occupational therapy; physical therapy; 

individual counseling; counseling and guidance; parent counseling; social worker; 

psychological; behavior intervention; residential treatment; specialized services for 

low incidence disabilities; specialized deaf and hard of hearing services; interpreter; 

audiological; specialized vision; orientation and mobility; Braille transcription; 

specialized orthopedic; reading; note taking; transcription; recreation service, 

including therapeutic recreation; college awareness; vocational assessment, 

counseling, guidance, and career assessment; career awareness; work experience 
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education; job coaching; mentoring; agency linkages (referral and placement); 

travel and mobility training; and other transition services. These designated 

instruction and services can be provided in a variety of settings, including in the 

general education and SDC classrooms on comprehensive LAUSD public school 

campuses.  

12. LAUSD is obligated to ensure that, to the maximum extent 

appropriate, a child with a disability is educated with children who are nondisabled 

and that a child is removed from the regular educational environment only if the 

nature or severity of the child’s disability is such that education in regular classes 

with the use of supplementary aids and services cannot be achieved satisfactorily. 

Given this least restrictive environment mandate, LAUSD’s size and resources, and 

the availability of the full continuum of special education placement and supports 

and alternative educational options, only 1,630 children with disabilities in LAUSD 

attend a nonpublic school, which is about 2.0% of the total children in LAUSD 

eligible for special education and related services.  

13. LAUSD maintains a comprehensive system of child find policies and 

procedures to provide regular and public notice of LAUSD’s availability to assess 

and provide special education services to students who are not otherwise enrolled in 

LAUSD schools. LAUSD’s child find processes include annual notices provided to 

Regional Centers, hospitals and health agencies, public service agencies, and 

private schools, among others, to ensure referral sources and the general public are 

both aware of, and informed of how to initiate, LAUSD’s special education 

assessment and services.  

14. LAUSD has no record of a four-year-old child with parents Chaya 

Loffman and Jonathan Loffman, either having enrolled in LAUSD or having 

contacted LAUSD for assessment through its child find referral process.  

15. LAUSD has record of a fourteen-year-old student attending The City 

School with parent Fedora Nick. Based on this information, I believe this student is 
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Plaintiff K.T. The current individualized education program (“IEP”) for K.T. 

reflects placement in a general education classroom with RSP support for reading, 

writing, and math. K.T. also receives behavior intervention development, behavior 

intervention implementation, counseling and guidance, adapted physical education, 

language/speech, and occupational therapy. Further, K.T. has the opportunity to 

participate in the extended school year (“ESY”) during the summer. Ms. Nick 

signed consent to all components of K.T.’s IEP.  

16. K.T.’s IEP reflects that K.T. participates in the general education 

setting for 67% of the school week. This placement reflects a significantly less 

restrictive placement than a nonpublic school.  

17. LAUSD has record of a fourteen-year-old student attending Sutter 

Middle School with parents Ariel Perets and Sarah Perets. Based on this 

information, I believe this student is Plaintiff N.P. The current IEP for N.P. reflects 

placement in a special day class. N.P. receives behavior intervention development, 

behavior intervention implementation, adapted physical education, 

language/speech, and occupational therapy. N.P. also has the opportunity to 

participate in the ESY. Ms. Perets signed consent to all components of N.P.’s IEP.  

18. N.P. participates in the general education environment for 25% of the 

school year. N.P.’s placement is significantly less restrictive than placement at a 

nonpublic school.  

19. To change a student’s placement to a more restrictive placement, such 

as a nonpublic school, LAUSD requires the IEP team to follow a specific process. 

First, the IEP team typically conducts evaluations to determine the student’s current 

levels of functioning and academic performance and unique needs. Next, the IEP 

team meets to review the evaluations and use all available information, including 

the evaluations, to discuss the student’s least restrictive environment. This 

discussion starts with the general education classroom/setting and asks whether the 

supports, services, accommodations, and/or modifications in the student’s IEP can 
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be made available in a general education classroom/setting. Then, the IEP team 

repeats this question with a special day program on a general education site and 

special day program at a special education center. Only after an IEP team 

determines that the child cannot make appropriate progress in these lesser 

restrictive settings available within its public schools could a nonpublic school be 

considered. Finally, the IEP team must determine that the more restrictive 

placement outweighs any potential harmful effects, such as diminished access to the 

full range of the curriculum, missed general education instruction taught by highly 

qualified staff, rate at which student may earn credits for graduation, lack of 

opportunities for social interaction, lack of opportunities for age-appropriate peer 

role models, amount of socialization opportunities with nondisabled peers, limited 

access to peers in student’s home community, and lack of exposure to appropriate 

behavioral models from peers.  

20. After an IEP team determines that a child requires placement at a 

nonpublic school, the IEP team must determine which specific nonpublic school 

can provide the child with a free appropriate public education (“FAPE”). This 

placement decision involves a number of factors, including the student’s unique 

needs, the nonpublic school’s acceptance of the student based on their own 

admissions requirements, the availability of the nonpublic school, and the 

willingness of the nonpublic school to enter into a master contract with LAUSD. 

Taking into consideration all of these factors, the IEP team ultimately makes a 

recommendation for the particular nonpublic school a student will attend.   

21. To place a child at a nonpublic school through the IEP process, 

LAUSD must first have a master contract with the nonpublic school. LAUSD may 

not enter into a master contract with a private school unless the state certifies the 

private school as a nonpublic school.  

22. LAUSD is not involved in the application process for private schools 

to become certified by the state as nonpublic schools.  

Case 2:23-cv-01832-JLS-MRW   Document 36-1   Filed 06/30/23   Page 6 of 10   Page ID #:460

ER-100

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 100 of 295



 

 7 

DWK 4022227v1 
DECLARATION OF ANTHONY AGUILAR IN SUPPORT OF OPPOSITION TO 

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A
N

N
IS

 W
O

L
IV

E
R

 K
E
L
L
E
Y
 

4
4
4

 W
. 
O

C
E
A

N
 B

L
V
D
.,

 S
U

IT
E
 1

0
7
0
 

L
O

N
G

 B
E
A

C
H
, 
C
A

  
9
0
8
0
2
 

23. LAUSD does not have authority to certify private schools as nonpublic 

schools or authority in any aspect of the state certification process for nonpublic 

schools.   

24. LAUSD’s master contract includes a nondiscrimination clause that 

requires nonpublic schools to comply with all state, federal, and local laws 

prohibiting discrimination on the basis of actual or perceived sexual orientation, 

gender or sex, race or ethnicity, ethnic group identification, ancestry, nationality, 

national origin, religion, color, mental or physical disability, age, immigration 

status, or a person’s association with a person or group with one or more of these 

actual or perceived characteristics, or any other basis protected by federal, state or 

local law, ordinance, or regulation.  

25. Upon information and belief, during my tenure in my current role, 

nonpublic schools have declined to enter into a master contract with LAUSD for 

reasons such as disagreement with terms of the master contract, rates offered for 

nonpublic school placement and services, lack of program capacity, and other 

undisclosed reasons. 

26. A nonpublic school or LAUSD may also terminate the master contract 

for cause. Upon information and belief, during my tenure in my current role, 

nonpublic schools have terminated the master contract with LAUSD for cause.  

27. When a nonpublic school declines to enter into a master contract with 

LAUSD or terminates the master contract for cause, LAUSD is unable to force a 

nonpublic school to contract with it. In these situations, LAUSD identifies an 

alternative, comparable nonpublic school placement for the student.  

28. LAUSD does not have record of Jerry Friedman Shalhevet High 

School or Samuel A. Fryer Yavneh Hebrew Academy contacting LAUSD 

concerning an intent to seek nonpublic school certification, a request to review a 

nonpublic school certification application, or request to enter into a master contract 

with LAUSD.  
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29. LAUSD operates a Nonpublic Services Department which is 

responsible for conducting oversight activities at contracted nonpublic schools and 

under my supervision. The Nonpublic Services Department conducts the following 

oversight activities at nonpublic schools: onsite visit of the nonpublic school prior 

to placing a student at the nonpublic school if LAUSD does not have any other 

students enrolled there; onsite monitoring visits during each school year, which 

includes observation of the student during instruction, walkthrough of the facility, 

and review of the student’s progress and which can be unannounced; maintenance 

of school records to ensure high school graduation credit is received by LAUSD 

students at the nonpublic school, for high school aged students; monitoring of 

administration of state testing; interviews of nonpublic school staff; review of the 

records of LAUSD students attending the nonpublic school; and monitoring of 

nonpublic school documentation of service provision and tracking.   

30. Through its master contract with nonpublic schools, LAUSD reserves 

the right to institute a program audit of a nonpublic school with or without cause, at 

any time, which may include a review of core compliance areas of health and 

safety, curriculum/instruction; related services; and contractual, legal and 

procedural compliance. LAUSD also reserves the right to examine and audit all the 

books, records, documents, accounting procedures, programs and practices and 

other evidence that reflect costs and provision of services to LAUSD students at the 

nonpublic school.  

31. Nonpublic schools contracting with LAUSD must provide access to 

LAUSD to all records related to LAUSD students attending the nonpublic school, 

including, but not limited to, pupil records; cost data and fiscal records; registers 

and roll books of teachers and daily service providers; daily service logs and notes 

used to record the provision of related services; absence verification records; bus 

rosters; staff lists specifying credentials held and documents evidencing other staff 

qualifications, social security numbers, dates of hire, and dates of termination; 
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records of employee training and certification; staff time sheets; non-paid staff and 

volunteer sign-in sheets; transportation and other related services subcontracts; 

school calendars; bell/class schedules; liability and worker’s compensation 

insurance policies; by-laws; lists of current board of directors/trustees; other 

documents evidencing financial expenditures related to LAUSD students; 

federal/state payroll quarterly reports; bank statements and canceled checks; and all 

budgetary information, including operating budgets.  

32. LAUSD provides both Jerry Friedman Shalhevet High School and 

Samuel A. Fryer Yavneh Hebrew Academy with funds under Titles I and IV of 

Every Student Succeeds Act (“ESSA”).  

33. LAUSD provides eligible students with disabilities attending private 

religious schools within LAUSD’s boundaries with equitable services through an 

Individual Services Plan (“ISP”).  

34. In or around August 2020, Sarah Perets informed LAUSD of her intent 

to unilaterally place N.P. at a private religious school and seek reimbursement from 

LAUSD. Aside from this August 2020 notice, LAUSD does not have record of a 

notice of unilateral placement from Sarah Perets or Ariel Perets concerning N.P. 

35. In the past three school years, Ms. Perets has filed two due process 

complaints against LAUSD concerning N.P. No due process complaint is currently 

pending.  

36. LAUSD does not have record of a current request for nonpublic school 

placement from Chaya Loffman, Jonathan Loffman, Fedora Nick, Ariel Perets, or 

Sarah Perets concerning their children.  

37. LAUSD does not have record of any due process complaint filed by 

Chaya Loffman, Jonathan Loffman, or Fedora Nick at any time.  

38. LAUSD does not have a record of any notice of unilateral placement 

from Chaya Loffman, Jonathan Loffman, or Fedora Nick at any time.  
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I have read the above declaration and declare under penalty of perjury under 

the laws of the United States and the State of California that the foregoing is true 

and correct.   

 Executed on this 20th day of June, 2023, in Los Angeles County, California. 
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of standing and a defendant’s sovereign immunity.  A Rule 12(b)(1) motion mounts a 

facial or a factual challenge to jurisdiction.  Leite v. Crane Co., 749 F.3d 1117, 1121 

(9th Cir. 2014) (explaining differences).  Reserving their right to present a factual attack 

later if necessary, the State Defendants bring a facial challenge, because the 

jurisdictional failures are apparent from the Complaint.  In assessing such challenges, 

courts apply the familiar 12(b)(6) plausibility standards.  Terenkian v. Republic of Iraq, 

694 F.3d 1122, 1131 (9th Cir. 2012) (applying Iqbal); Lacano Investments, LLC v. 

Balash, 765, F.3d 1068, 1071-1072 (9th Cir. 2014) (conclusory allegations 

disregarded); Spokeo, Inc. v. Robins, 578 U.S. 330, 338 (2016) (plaintiff has burden of 

“clearly” alleging “facts demonstrating each element” for Article III standing).   

IV. PLAINTIFFS’ CLAIMS 

 Plaintiffs invoke 42 U.S.C. Section 1983 (“§ 1983”), claiming violations of the 

First Amendment’s Free Exercise Clause and the Fourteenth Amendment’s Equal 

Protection Clause stemming from California’s provision for contracting with 

nonsectarian NPSs (but not sectarian NPSs).  Plaintiffs outline six “Counts” – five based 

on the Free Exercise Clause (discussed in §VII below), and one on the Equal Protection 

Clause (see §VIII.)  Plaintiffs ask this Court to declare California law unconstitutional 

and to issue permanent injunctive relief, as well as an award of “actual damages in an 

amount to be determined,” nominal damages, and attorneys’ fees.  (Comp. at 37.)   

V. SOVEREIGN IMMUNITY AND § 1983 REQUIRE DISMISSAL OF CDE 

AND THE DAMAGE CLAIMS (RULE 12(b)(6)) 

 Through the Eleventh Amendment, a state is immune from suit brought in federal 

court by its citizens or citizens of another state.  Papasan v. Allain, 478 U.S. 265, 275 

(1986); Pennhurst State School & Hospital v. Halderman, 465 U.S. 89, 99 (1984).  That 

immunity extends to a state’s agencies, as well as to its officials acting in their official 

capacity.  Krainski v. State ex rel. Bd. of Regents, 616 F.3d 963, 967 (9th Cir. 2010).  

That immunity was not abrogated by § 1983, and California has not waived its 

immunity to § 1983 suits.  Quern v. Jordan, 440 U.S. 332, 344-45 (1979); Brown v. 
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Calif. Dept. of Corr., 554 F.3d 747, 752 (9th Cir. 2009); Dittman v. California, 191 

F.3d 1020, 1026 (9th Cir. 1999).  Furthermore, for purposes of suits under § 1983, a 

state, its agencies, and its officials acting in their official capacity are not considered 

“persons” subject to suit.  Will v. Michigan Dept. of State Police, 491 U.S. 58, 70-71 

(1989); Wolfe v. Strankman, 392 F.3d 358, 364-65 (9th Cir. 2004).  

 The Ex Parte Young doctrine provides a limited exception that allows a § 1983 

action to proceed against a state official sued in their official capacity (but not against 

the state or its agencies) if the action only seeks prospective injunctive relief to address 

an ongoing violation of federal law (as opposed to remedying past unlawful conduct) 

and the official has a sufficient connection with the law and direct responsibility for 

enforcing it.  Papasan, 478 U.S. at 277-278.   

 Because CDE is a state entity (see Comp., ¶35; Cal. Gov’t. Code § 900.6 [“state” 

includes any “department” or “agency” of the state]) and California does not waive its 

sovereign immunity, all claims against CDE are barred, and CDE must be dismissed.  In 

addition, claims against the SPI must be limited to the narrow exception noted above, 

which requires dismissal of the claims for “actual” and for “nominal” damages.  Platt v. 

Moore, 15 F.4th 895, 910 (9th Cir. 2021). 

VI. PLAINTIFFS LACK STANDING (RULE 12(b)(1)) 

 Article III grants a limited power to federal courts, not “a freewheeling power to 

hold defendants accountable for legal infractions.”  TransUnion LLC v. Ramirez, 141 

S.Ct. 2190, 2205 (2021).  Thus, the Constitution requires that federal courts dismiss 

cases where the plaintiffs lack Article III standing, a doctrine built on the foundational 

idea of separation of powers.  Id. at 2203. 

 To establish Article III standing, “a plaintiff must show (i) that he suffered an 

injury in fact that is concrete, particularized, and actual or imminent; (ii) that the injury 

was likely caused by the defendant; and (iii) that the injury would likely be redressed by 

judicial relief.”  Id.  Strict application of these elements “ensures that federal courts 

decide only ‘the rights of individuals,’ and that federal courts exercise ‘their proper 
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function in a limited and separated government.’”  Id. (citations omitted).  In light of the 

standing requirement’s importance, courts “must put aside the natural urge to proceed 

directly to the merits of [an] important dispute and to ‘settle’ it for the sake of 

convenience and efficiency.”  Hollingsworth v. Perry, 570 U.S. 693, 704-05 (2013). 

 Plaintiffs bear the burden of establishing standing at the time they brought suit 

and maintaining it thereafter.  Carney v. Adams, 141 S.Ct. 493, 499 (2020).  Where, as 

here, a case is at the pleading stage, the plaintiffs must “clearly” “allege facts 

demonstrating each element.”  Spokeo, 578 U.S. at 338.  “And standing is not dispensed 

in gross; rather, plaintiffs must demonstrate standing for each claim that they press and 

for each form of relief that they seek (for example, injunctive relief and damages).”  

TransUnion, 141 S.Ct. at 2208. 

 The Plaintiff Schools Lack Standing. 

 The Schools cannot show that the nonsectarian NPS requirement is causing them 

to suffer a concrete, particularized, and actual or imminent injury that would be 

redressed through this action.  The Schools are “Orthodox Jewish schools.”  (Comp., 

¶3.)  They say that they exist to provide a religious Jewish education to students 

(Comp., ¶¶31, 33) – the “primary goal” of which is “the study of the Torah[,]” which is 

to the Schools “itself a form of religious worship” (id., ¶71).  The Schools allege that 

they “help parents to meet their obligation to provide Jewish education to their 

children[,]” and that “inculcation and transmission of Jewish religious beliefs and 

practices to children is the very reason that [they] exist.”  (Emphasis added.) (Comp., 

¶76.)  Significantly, the Schools allege that they seek to qualify as an NPS in order to 

provide a Jewish religious education to children.  (Comp., ¶¶32, 34, 152, 154, 162, 

170.)  That is not surprising given the above-noted “very reason” that the Schools exist.  

Indeed, the Schools say that their “religious beliefs and identity permeate their entire 

school and mission.”  (Id., ¶177.) 

 The Schools’ premise is that if the nonsectarian requirement were removed, then 

they could provide their religious education to the children with disabilities that LEAs 
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might place there.  As a matter of law, that premise is false.  As discussed above (§II), 

NPSs only potentially work with students whose families have enrolled in public school 

and accepted the state’s free, state-developed, state-directed and state-supervised 

education.  When an LEA deems it necessary to place one of its students in an NPS, the 

state must ensure that the student “is provided an education that meets the standards that 

apply to education provided by the SEA and LEAs” (i.e., the state’s public educational 

agencies) and has “all of the rights of a child with a disability who is served by a public 

agency.”  34 C.F.R. § 300.147; 20 U.S.C. § 1412(a)(10)(B).  The state also must ensure 

that the child is provided special education that conforms to a properly developed IEP 

(id.), which is defined, in part, by its focus on ensuring that the child can make 

“progress in the general education curriculum (i.e., the same curriculum as for 

nondisabled children).”  34 C.F.R. § 300.320(a); see also 20 U.S.C. § 1401(9) (defining 

FAPE as requiring, inter alia, that education and services “meet the standards of the 

State educational agency” and are provided “under public supervision and direction.”).  

An NPS must agree to use the SBE-adopted, standards-aligned core curriculum and 

instructional materials for kindergarten and grades 1 to 8, and to use the state standards-

aligned core curriculum and instructional materials used by an LEA that contracts with 

the NPS.  Educ. Code § 56366.10(b)(1); 5 C.C.R. § 3001(a).  Moreover, an application 

must describe the state-adopted and state standards-aligned curriculum and instructional 

materials that are “used by general education students.”  5 C.C.R. § 3060(c)(9).  And, 

significantly, federal regulations flatly prohibit use of IDEA funds for “[r]eligious 

worship, instruction, or proselytization.”  34 C.F.R. § 76.532; M.L., 867 F.3d at 496.  

 Because removal of the nonsectarian requirement would not allow the Schools to 

ignore the state’s public (and secular) curricular standards and instructional materials 

and to, instead, provide their own religious education to publicly-placed students, the 

Schools cannot show that the requirement has caused them to suffer an individualized 

actual or imminent concrete harm.  Under Article III, “an injury in law is not an injury in 

fact.”  TransUnion, 141 S.Ct. at 2205; see also Carney, 141 S.Ct. at 498 (“[A] citizen’s 
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interest in the proper application of the law does not count as an ‘injury in fact.’”)   

 The Schools’ above-discussed allegations about their purpose and intent suggest 

a lack of attention to the many requirements (other than the nonsectarian requirement) 

that apply to would-be NPSs.  The Complaint’s only reference to such other 

requirements is the general and conclusory allegation – made only on “information and 

belief” – that the Schools “either otherwise meet[] or [are] capable of meeting 

California’s other certification requirements to become an NPS.”  (Comp., ¶¶156, 166.)  

Such a general allegation is insufficient.  Spokeo, 578 U.S. at 338; Iqbal, 556 U.S. at 

678-79.  This is particularly true here, where the Schools’ other allegations clearly 

reflect a mission and goal that is counter to some of those other certification 

requirements.  But more fundamentally, the fact that the Schools could or might apply 

to be certified as an NPS if the nonsectarian requirement were removed, is not sufficient 

to establish Article III standing.  Carney, 141 S.Ct. at 499-501.  Rather, the Schools 

must show that they are “likely” and “able and ready” to be NPSs in the “reasonably 

imminent future” were it not for the nonsectarian requirement.”  Id. at 500-02. 

 Carney is instructive.  There, a Delaware lawyer registered as a political 

independent sought to bring a federal constitutional challenge against a Delaware state 

law that disqualified lawyers with his party affiliation from serving on certain state 

courts.  Even though the plaintiff was a lawyer and otherwise able to apply for a judicial 

appointment, and even though the plaintiff provided sworn testimony that he believed 

that he was qualified to serve as a judge and that he “would seriously consider and 

apply for” judicial positions if the law were changed, the Supreme Court concluded that 

the plaintiff lacked standing.  Carney, 141 S.Ct. 499-500.  The Court explained that the 

plaintiff’s words – that he “would apply” – stood alone without supporting evidence and 

anticipated timeframes.  Id. at 501.  The Court also found that the record suggested that 

the plaintiff was primarily concerned with vindicating his view of the law, rather than 

by an actual intent to become a judge.  Id.  The Court observed that “some day 

intentions” “do not support a finding of the ‘actual or imminent’ injury that [its] cases 
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require[,]” and that if it were to hold that plaintiff’s “few words of general intent” to 

apply were sufficient in the case, then it “would significantly weaken the longstanding 

legal doctrine preventing this Court from providing advisory opinions at the request of 

one who, without other concrete injury, believes that the government is not following 

the law.”  Id. at 501-502.  For all those reasons, the plaintiff could not show that “he 

was ‘able and ready’ to apply for a vacancy in the reasonably imminent future.”  Id.  

 The only clear and specific allegations about the School’s actions, purposes and 

intentions show that they likely would not, and could not, agree to all of the many NPS 

requirements aside from the nonsectarian requirement.  As discussed, the Schools’ 

allegations run directly counter to the requirement to use state-adopted textbooks, 

provide state standards-aligned instruction and refrain from religious instruction.   

 In addition, while the Complaint alleges that the Schools offer a “rigorous,” 

religion-infused education (Comp., ¶¶31, 33), it does not demonstrate that they are 

prepared to meet the needs of children with disabilities so severe that their needs could 

not be met in any public school.  The “least restrictive environment” rules – (discussed 

in §II.C. above, and the rule that precludes NPS placement unless “no appropriate 

public education program is available” [Educ. Code § 56365(a)]) – mean that NPSs 

only potentially serve children with the most severe disabilities and challenges.  Merely 

being a private school with a “rigorous” (Comp., ¶¶31, 33) “college preparatory” (id., 

31) curriculum does not make an NPS.  But, it is absolutely essential that an NPS have a 

willingness, the capability, and a plan to provide highly specialized services and 

instruction to a unique population of children.  For example, an NPS applicant must 

identify the “types of disabling conditions served” (5 C.C.R. § 3060(c)(5)) and describe 

“the special education and designated instruction and services provided to individuals 

with exceptional needs” (Educ. Code § 56366.1(a)(1)).  In addition, an NPS’s 

administrators and staff must hold the same state-issued credential that those at a public 

school would be required to hold (Educ. Code § 56366.1(n); 5 C.C.R. § 3064(a)), and 

an NPS must identify their teachers holding state-issued credentials authorizing service 
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in special education, and provide copies of the credentials (Educ. Code § 56366.1(a)(3); 

5 C.C.R. § 3060(a)(4)).  The Complaint does not allege that the Schools are set up to 

serve as an NPS and comply with these NPS requirements; it suggests the opposite.  

 Moreover, the Schools do not allege that they will serve the students placed there 

with the goal of transitioning the students “back to the public school setting,” as an NPS 

must.  5 C.C.R. § 3060(c)(8); Educ. Code § 56366.10(c).  Indeed, the Schools’ allegation 

that it is their purpose to “help parents to meet their obligation to provide a Jewish 

education to their children” (Comp., ¶76), suggests that the Schools would not favor 

transition back to a public school setting.  

 Nor do the Schools allege that they will agree to the extensive and continued 

oversight and monitoring by the state discussed in §II.H. above.   

 The Complaint also does not allege that the Schools are willing to agree to 

“maintain compliance” with Section 504 of the Rehabilitation Act, and with the Civil 

Rights Act and the Fair Employment Act, which prohibit practices that discriminate on 

the basis of religion.  5 C.C.R. § 3060(d).  The Schools do, however, allege that they 

seek certification to serve “Jewish” students (but apparently no others), and that their 

Orthodox Jewish “beliefs and identity permeate their entire school.”  (Comp., ¶¶ 3, 177.) 

 The Plaintiff Families Lack Standing. 

 The Families also lack Article III standing.  The Families “send their school-age 

non-disabled children to Orthodox Jewish religious schools.”  (Comp., ¶75.)  The 

Families would like to enroll their children with disabilities in Orthodox Jewish 

religious schools as well, so that they too can receive a religious education.  (Id., ¶¶74, 

84, 100, 124.)  The Families complain that California’s nonsectarian NPS requirement 

harms them by preventing them from having IDEA funds pay for an Orthodox Jewish 

education for their children with disabilities at a sectarian NPS.  (Id., ¶¶2, 21.)  

However, for several reasons, the Families cannot show that the challenged requirement 

is causing them to suffer a concrete, particularized, and actual or imminent injury that 

would be redressed through this action.   
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 First, similarly as with the Schools, the Families’ alleged harm assumes that 

removal of the nonsectarian requirement would allow sectarian NPSs to ignore the 

state’s public education and to provide, instead, the religious education that they desire.  

As discussed above (§§II.D. and II.E.), that is simply not the case. 

 Second, the allegations do not show that any of the Families’ disabled children 

could ever be placed in any NPS; indeed, the facts demonstrate that they could not.  As 

discussed (§II.C.), the IDEA requires that provision of the state’s free public education 

to children with disabilities take place in the least restrictive environment, beginning 

with their local public school’s “regular classes,” and then, “only if the nature or severity 

of the disability is such that education in regular classes with the use of supplementary 

aids and services cannot be achieved satisfactorily,” allowing for instruction in more 

specialized classes or programs within that school, and then, if necessary, in one of the 

LEA’s other schools or programs.  34 C.F.R. §§ 300.114–300.116.  It is only “if no 

appropriate public education program is available” due to the severity of the disability 

that NPS placement is even possible.  Educ. Code § 56365(a).   

 Here, the Families all “reside within the boundaries of the Los Angeles Unified 

School District” (“LASUD”) (Comp., ¶2).  The Peretses’ child, N.P., was diagnosed 

with autism at age 3 and with a “WAC gene mutation that results in speech delays, 

behavioral issues, and learning disabilities” at age 6.  (Comp., ¶120.)  He is now 14 

years old, in grade 7, and has been attending public school in LAUSD.  (Id., ¶28.)  The 

Complaint alleges that N.P. has been “placed in classes with peers that the Peretses 

believe operate at a lower level of functioning than N.P.” (id., ¶135), and that “[s]ince 

N.P. was removed from a mainstream setting, his academic progress and his speech 

development has regressed.”  (Id., ¶136.)  Those, however, are concerns that N.P.’s 

current IEP with LAUSD is too restrictive for him, not that his condition is so severe 

that no available public program would be appropriate.  The IDEA provides due process 

procedures for parents to challenge IEPs (20 U.S.C. § 1415(b)(6)(A), (f)(1)(A)), which 

allow for reimbursed private school tuition as a remedy if the parents successfully prove 
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that their district failed to offer a “FAPE” and that the parents’ resulting unilateral 

private school placement was appropriate.  (20 U.S.C. § 1412(a)(10)(C)(ii).)  Those 

procedures must be exhausted before bringing a civil action under the IDEA (20 U.S.C. 

§ 1415(i)(2)(A), (l)), and there is a two-year statute of limitations for such actions (20 

U.S.C. § 1415(b)(6)(B), (f)(3)(C)).  However, the Complaint does not allege that the 

Peretses ever invoked available due process procedures to challenge (successfully or 

not) any of N.P.’s IEPs over the years.   

 Similarly, the Taxons’ child, K.T., was diagnosed with autism at age 2, which 

results in cognitive deficiencies.  (Comp., ¶94.)  He is now 14 years old, in grade 8, and 

has attended a public elementary school and a public middle school in LAUSD, and 

currently attends a public charter school within LAUSD.  (Id., ¶¶93, 104.)  The 

Complaint does not allege that K.T.’s disability is so severe that no available public 

program would be appropriate.  Rather, it alleges that “from kindergarten through eighth 

grade, K.T. has received a mainstreamed classroom education in public school” and that 

LAUSD has provided, through its IEP, “a full-time aide, a supervisor for the aide, 

speech and occupational therapists, adaptive physical education, resource specialists for 

English and math, and a private reading tutor.”  (Comp., ¶¶105-107.)  Nor does the 

Complaint allege that the Taxons ever invoked (successfully or not) the available due 

process procedures to challenge any of K.T.’s IEPs over the years.   

 The Loffmans allege that their 4-year son, M.L., “is diagnosed with high 

functioning autism.”  (Comp., ¶78.)  Because of their “desire to enroll M.L. in an 

Orthodox Jewish school,” the Loffmans enrolled him in private religious preschools, 

where he has received “behavioral, occupational, and speech therapy.”  (Id., ¶¶84-87.)  

The Loffmans allege that they “recognize that M.L. might be eligible for more services 

in public school as part of an IEP[.]”  (Id., ¶90.)  However, they are paying for him to 

receive behavioral and occupational therapies at a private, religious preschool.  (Id., 

¶¶88-89.)  The Loffmans do not allege that they have asked LAUSD for an IEP for M.L., 

or that they have otherwise explored LAUSD’s capabilities for children with “high 
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functioning autism” like M.L.  But the Complaint admits that LAUSD has the 

capabilities to provide things like “a full-time aide, a supervisor for the aide, speech and 

occupational therapists, adaptive physical education, resource specialists for English and 

math, and a private reading tutor.”  (Id., ¶106.)  Thus, the Loffmans do not plausibly 

allege that M.L.’s disability is so severe that LAUSD could legally place him in any 

NPS.  And public placements in NPSs only occur for children found eligible for special 

education and for whom an IEP has been developed under the IDEA (Educ. Code §§ 

56034, 56365); however, the Complaint does not allege that that M.L. meets that criteria.   

 The Families may feel that their religious beliefs pose unique problems for their 

children in public school, and that an IEP should therefore call for placement in a 

religious NPS.  However, as the Fourth Circuit held in M.L. (in which an Orthodox 

Jewish family claimed that an IEP was insufficient because it failed to account for the 

child’s religious needs and sought reimbursement for private school tuition as a remedy), 

the IDEA precludes religious instruction, and a family’s religious needs do not require 

an LEA to include religious instruction as part of an IEP.  M.L., 867 F.3d at 495-98. 

 In sum, the Families have not alleged, and cannot allege, that it is even possible 

(let alone likely) for their children to be legally placed in an NPS if the nonsectarian 

requirement were removed.  Thus, they cannot demonstrate that the requirement causes 

them to suffer a concrete, particularized and actual or imminent injury in fact.   

 Finally, the Families also cannot make that showing because, even if placement 

of their children in any NPS were legally possible, it is the LEA, and not the parents, 

that makes the ultimate decision on whether it can and should offer FAPE at an NPS or 

not, and if so, which one.  (See §II.D., supra.)  While LEAs must allow for parents to 

participate in IEP meetings, the LEA ultimately makes the placement offer, and courts 

must give due weight to the LEA officials’ educational expertise.  (Id.)  Therefore, even 

if NPS placement were a theoretical possibility, the Families and the Court could only 

speculate that LAUSD would decide to place their children in a sectarian NPS if the 

nonsectarian requirement were removed.  However, Article III standing is never based 
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on speculation; rather, harm must be likely soon.  TransUnion, 141 S.Ct. at 2212 

(speculation that events may occur in the future is insufficient to support standing for 

injunctive relief; there must be a “serious likelihood” of impending harm); Cole v. 

Oroville Union High Sch. Dist., 228 F.3d 1092, 1100 (9th Cir. 2000) (speculative 

possibilities that plaintiffs may be injured by allegedly unconstitutional policy 

insufficient to demonstrate Article III standing for injunctive relief). 

VII. THE FREE EXERCISE-BASED CLAIMS FAIL (RULE 12(b)(6)) 

 The five free exercise-based Counts all attack the nonsectarian NPS requirement, 

although they characterize or approach the provision in a slightly different way.  Count I 

alleges that the requirement violates Plaintiffs’ free exercise rights because it 

“categorically excludes” religious entities from what it describes as “otherwise available 

government benefits.”  (Comp., ¶¶171-183.)  Count II notes that state action “burdening 

religious practice” is subject to strict scrutiny if it is not generally applicable, and alleges 

that California’s NPS system is not generally applicable because it does not allow for 

sectarian NPSs and does not include sectarian NPSs among those who can petition the 

SPI for a waiver of certain requirements.  (Id., ¶¶184-195.)  Count III alleges that 

California’s NPS system is not generally applicable because the state can grant a petition 

to waive certain requirements in certain circumstances, but “Defendants have refused to 

waive the ‘nonsectarian’ requirement for the NPS process.”  (Id., ¶¶196-204.)  Count V 

repackages Plaintiffs’ initial “exclusion from generally available public benefits” claim 

as a violation of the “unconstitutional conditions doctrine.”  (Id., ¶¶210-215.)  In Count 

VI, Plaintiffs allege that there is a “Free Exercise Clause Right to Religious Education” 

that is violated by the challenged nonsectarian requirement.  (Id., ¶¶ 216-222.) 

 None of these Counts state a viable claim.  As discussed immediately below, they 

all fail because Plaintiffs cannot show an actual and substantial burden on their exercise 

of religion, a threshold element of a free exercise claim.  Count V’s reliance on the 

“unconstitutional conditions doctrine” is misplaced (§VII.B.), and Count VI’s assertion 

of a “free exercise right to religious education” is unavailing (§VII.C.).  Finally, even if 
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strict scrutiny were required, California’s law satisfies it.  (§VII.D.)  

 Plaintiffs Cannot Demonstrate the Threshold Element of a 

Substantial Burden on Their Religious Exercise. 

 The First Amendment provides in pertinent part: “Congress shall make no law 

respecting an establishment of religion, or prohibiting the free exercise thereof[.]” U.S. 

Const. amend. I.  To state a claim under the Free Exercise Clause, a plaintiff must show 

that the challenged state action substantially burdens the plaintiff’s exercise of their 

religion.  Sabra v. Maricopa County Community College Dist., 44 F.4th 867, 809 (9th 

Cir. 2022); California Parents for the Equalization of Educational Materials v. 

Torlakson (“CAPEEM”), 973 F.3d 1010, 1019-20 (9th Cir. 2020), cert. denied, 141 S. 

Ct. 2583 (2021).  Being offended by government actions that address religion in some 

way does not suffice; the government’s action must actually operate as a burden on the 

plaintiff’s practice of their religion.  Id.   

 It is easy to see how laws affirmatively proscribing the public’s conduct can 

burden religious practice.  In addition, the Supreme Court has recognized that a state 

disqualifying otherwise eligible recipients from generally available public benefits or 

rights based on their religious exercise constitutes a burden on such exercise.  Espinoza 

v. Montana Dept. of Revenue, 140 S.Ct. 2246, 2254-55 (2020); Everson v. Bd. of Ed. of 

Ewing, 330 U.S. 1, 16 (1947) (recognizing infringement when individuals are excluded 

“from receiving the benefits of public welfare legislation” based solely on their faith); 

Hobbie v. Unemployment Appeals Com’n of Fla., 480 U.S. 136, 140-141 (1987) 

(characterizing generally available unemployment benefits as an “important benefit” the 

loss of which would unmistakably put “substantial pressure” on a religious adherent “to 

modify his behavior and to violate his beliefs[.]”)  

 In an attempt to analogize this case to that line of cases, the Complaint repeatedly 

characterizes the challenged nonsectarian requirement as limiting Plaintiffs’ access to 

“generally available public funds” from a “government benefit program[.]” (Comp., 

¶¶2-3, 12, 175, 178.)  However, as shown in §II, California’s provision for contracts 
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with NPSs is not a program to bestow generally available “public benefits” upon private 

schools or families seeking a private or religious education.  Rather, it is California 

securing for itself the help it needs in order for it to meet its obligations to provide its 

public education to the children with disabilities enrolled in its public schools.   

 The cases that Plaintiffs attempt to analogize to are inapposite.  Espinoza involved 

a Montana state “scholarship program,” intended “to provide parental and student choice 

in education,” which “provide[d] tuition assistance to parents who send their children to 

private school.”  140 S.Ct. at 2251-52.  Under the program, a family whose child was 

awarded a scholarship could direct funds to virtually any private school in the state, of 

their own private choice.  Id.  A free exercise challenge was brought against a 

subsequent administrative rule (based on an application of the state constitution’s “no 

aid” provision) that prohibited recipient families from selecting a religious private 

school.  Id. at 2252.  The Court concluded: “A State need not subsidize private 

education.  But once a State decides to do so, it cannot disqualify some private schools 

solely because they are religious.”  Id. at 2261. 

 Similarly, Carson v. Makin involved “a program of tuition assistance for parents” 

whose local school district did not operate a public secondary school or contract with a 

private entity for such schooling.  142 S. Ct. 1987, 1993 (2022).  The program directed 

funds to pay tuition at the private or public school of the parents’ choice; however, the 

state later imposed a requirement disqualifying sectarian schools.  Id. at 1993-94.  After 

noting that “the curriculum taught at participating private schools need not even 

resemble that taught in the Main public schools” and that those private schools “need 

not administer state assessments” and “need not hire state-certified teachers[,]” the 

Court characterized the state’s program as a public benefit program where “[t]he benefit 

is tuition at a public or private school, selected by the parent, with no suggestion that 

the ‘private school’ must somehow provide a ‘public’ education.”  Id. at 1998-99.   

 And Trinity Lutheran Church of Columbia, Inc. v. Comer involved a “grant” 

program to help public and private schools, nonprofit daycare centers, and other 
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nonprofit entities purchase rubber playground surfaces, but excluded otherwise eligible 

religious entities.  137 S. Ct. 2012, 2017 (2017).  

 The “through line” in these cases is a state program that broadly confers a public 

benefit or right, such that a religious-based disqualification could actually be viewed as 

having a coercive effect against a plaintiff’s exercise of religion.  That line simply 

cannot be drawn to this case.  With respect to the Schools, the Complaint characterizes 

their loss as one of the ability “to provide a religious education” with “generally 

available public funds for children to receive a free appropriate public education[.]”  

(Emphasis added.)  (Comp., ¶¶ 32, 34.)  That allegation reveals a flaw in Plaintiffs’ 

position.  California’s NPS system is not a means to generally fund private schools to 

provide their own religious education (or any other kind of a “private” education) so 

that children with disabilities can receive a private school’s particular brand of private 

education.  Rather, an NPS contracts with the state knowing that it cannot use funds for 

religious instruction, and that it must provide the state’s public education while 

providing services described in the LEA-developed IEP to benefit the eligible child 

whose family has accepted the state’s free public education.  The ability to contract for 

that is not a “generally available public benefit” the loss of which could be said to 

burden a would-be NPS’s exercise of religion.  For example, in Teen Ranch, Inc. v. 

Udow, the Sixth Circuit rejected a religious organization’s free exercise claim based on 

the notion that the ability to contract with the state of Michigan to provide youth 

residential services was a “public benefit.”  479 F.3d 403, 409-410 (6th Cir. 2007), cert 

denied, 128 S.Ct. 653 (2007).  The court affirmed the district court’s conclusion that 

“[u]nlike unemployment benefits or the ability to hold public office, a state contract for 

youth residential services is not a public benefit” and that “[t]he Sherbert v. Verner line 

of cases does not stand for the proposition that the State can be required under the Free 

Exercise Clause to contract with a religious organization.”  Teen Ranch Inc. v. Udow, 

389 F. Supp. 2d 827, 838 (W.D. Mich. 2005), aff’d 479 F.3d at 409-10.   

 With respect to the Families, it is even more clear that the nonsectarian NPS 
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requirement does not substantially burden their exercise of religion, because they do not 

allege to be schools seeking certification.  The Complaint generally alleges that the 

challenged nonsectarian requirement violates the Families’ “right to free exercise of 

religion by categorically ‘exclud[ing] some members of the community from an 

otherwise generally available public benefit because of their religious exercise.’”  

(Compl., ¶178.)  However, that general and vague legal conclusion is entitled to no 

weight.  Spokeo, 578 U.S. at 338; Iqbal, 556 U.S. at 678-79.  While the Families allege 

that sending their children to Orthodox Jewish schools is critical to their faith, both the 

IDEA and California law recognize the right of parents to choose a private religious 

education instead of the state’s free public education, and the IDEA and California law 

expressly require LEAs to spend a fully proportionate amount of their IDEA funds on 

providing special education services to “parentally-placed” children in private schools 

in their boundaries, including in private religious schools.  (§§II.A. and II.B.)  

California’s nonsectarian requirement only comes into play with respect to children 

whose families have chosen to accept the state’s free public education.  (§II.)  

Therefore, it cannot be said that California’s nonsectarian NPS requirement 

substantially burdens the Families’ right to choose a private religious education. 

 Moreover, as previously discussed, to the extent the Families’ claim is predicated 

on the notion that, but for the nonsectarian requirement, they would be able to choose 

the state’s free public education and also use IDEA funds to have their tuition paid at a 

private religious school that provides a religious education, the claim fails because the 

notion is legally incorrect.  Setting aside the fact that any NPS placement is only 

possible in very rare circumstances (§§II.C. and II.F.) and that families do not get to 

select the NPS of their choice (§II.D.), the fact remains that IDEA funds may not be 

used for religious education (§II.E.), and an NPS is only contracted to provide the 

state’s public (and secular) education (§§II.F.–II.H.).  In other words, once a family 

chooses to accept the state’s free public education, a religious education at an NPS 

would not be “available” even if the nonsectarian requirement did not exist.  Cf. Gary 
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S., 374 F.3d at 19-20 (holding that a religious family choosing to enroll its child with 

disabilities in a private religious school for religious purposes was not denied a 

“generally available public benefit” by the IDEA’s provisions that granted greater rights 

to eligible children that enrolled in public school:  “Unlike unemployment benefits that 

are equally available to all, private school parents can have no legitimate expectancy 

that they or their children’s schools will receive the same federal or state financial 

benefits provided to public schools . . . Persons opting to attend private schools, 

religious or otherwise, must accept the disadvantages as well as any benefits offered by 

those schools.  They cannot insist, as a matter of constitutional rights, that the 

disadvantages be cured by the provision of public funding.”)    

 Reliance on the Unconstitutional Conditions Doctrine is Misplaced. 

 Plaintiffs’ fifth Count characterizes California’s nonsectarian requirement as an 

“unconstitutional condition” that violates Plaintiffs’ rights under the Free Exercise 

Clause through application of the “unconstitutional conditions doctrine.”  (Comp., ¶¶ 

211-214.)  That Count cites two cases regarding that doctrine, but neither case involved 

free exercise rights, religion or education:  Koontz v. St. Johns River Mgmt. Dist., 570 

U.S. 595 (2013) (Fifth Amendment “takings clause” context) and U.S. v. Scott, 450 F.3d 

863 (9th Cir. 2006) (Fourth Amendment prohibition on unreasonable searches context).  

However, an important lesson from those two cases is that the unconstitutional 

conditions doctrine is not a simple and separate mechanical rule, but rather a general 

principle that derives from, and must account for, the precise constitutional right and 

circumstances raised in each case.  In Koontz, for example, the Court did not hold that 

conditioning approval of a land use permit on the dedication of property to the public is 

always unconstitutional; rather, it held that doing so was unconstitutional only if there 

was no “nexus” and “rough proportionality” between the property that the government 

demands and the social costs of the applicant’s proposal.  570 U.S. at 605-606.  Those 

factors accounted for the specific constitutional right at issue, as well as the practical 

“realities” that framed the parties’ interests and reasonable expectations in the land use 
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permit context.  Id.  And in Scott, the Ninth Court noted that the “government may 

sometimes condition benefits on waiver of Fourth Amendment rights – for instance, 

when dealing with contractors[.]”  (Emphasis added.)  Scott, 450 F.3d at 867.   

 The unconstitutional conditions doctrine aims to limit conditions that are 

“impermissible” because they seek a waiver of constitutional rights through “coercive 

pressure.”  Koontz, 570 U.S. at 607; see also Scott, 450 F.3d at 866 (doctrine intended to 

protect against “the risk that the government will abuse its power by attaching strings 

strategically, striking lopsided deals and gradually eroding constitutional protections.”)  

Thus, a condition on even “a valuable government benefit” does not run afoul of the 

doctrine unless it produces a denial “on a basis that infringes [one’s] constitutionally 

protected interests.”  Bingham v. Holder, 637 F.3d 1040, 1046 (9th Cir. 2011).  “Also, 

the government may condition the grant of a discretionary benefit on a waiver of rights 

‘if the condition is rationally related to the benefit conferred.”  Id.   

 Here, as discussed in the preceding section, the NPS system and its nonsectarian 

requirement cannot be viewed as an attempt by California to pressure religious entities 

into forsaking their identity in order to qualify for generally available public benefits.  

The NPS system is not a mechanism to subsidize private schools (religious or 

otherwise), or to create and bestow a public right to a free private education.  Rather, it 

is a mechanism to allow the state to meet its obligation to give access to its free public 

(and secular) education to certain children with disabilities whose families had the 

option of enrolling in private religious school, but who enrolled in LEAs instead.  The 

system accomplishes that through government contracts, which obligate the contractor to 

perform many specific tasks and that grant many specific rights to the state’s public 

educational agencies.  As argued in more detail elsewhere in this brief (§§II, VII.A. and 

VII.D.), given the nature of those tasks and rights, the nonsectarian requirement is a 

legitimate provision tailored to the state’s IDEA implementation, not a disqualification 

from a valuable or important public benefit that would tend to put substantial pressure on 

a religious entity to forsake their religious identity.  Plaintiffs’ repackaging of their 
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earlier “denial of generally available public benefits” argument as a separate 

“unconstitutional conditions doctrine” argument does not materially change the analysis, 

because that doctrine does not turn a constitutional condition into an unconstitutional 

one.  Bingham, 637 F.3d at 1046 (condition must actually operate to “infringe” 

plaintiff’s “constitutionally protected interests,” and if placed on a “discretionary 

benefit,” is proper “if rationally related to the benefit conferred.”) 

 The Assertion of a “Right to Religious Education” is Unavailing. 

 The Complaint’s final Count is denominated “Free Exercise Clause Right to 

Religious Education.”  (Comp., p.35.)  It speaks in terms of a parents’ right “to direct the 

religious upbringing of their children” and to “direct the education of their children,” and 

it claims that any state action that interferes with that right is subject to strict scrutiny.  

(Comp., p.35.)  Plaintiffs misapprehend the law.  The Free Exercise Clause “‘is written 

in terms of what the government cannot do to the individual, not in terms of what the 

individual can extract from the government’” and it does not “require the Government 

itself to behave in ways that the individual believes will further his or her spiritual 

development or that of his or her family.”  Bowen v. Roy, 476 U.S. 693, 699-700 (1986) 

(italics in original).  The Count cites Wisconsin v. Yoder, 406 U.S. 205 (1972), however, 

that case involved application of a criminal statute requiring school attendance after age 

16 as applied to the Amish.  It also cites Emp. Div. v. Smith, 494 U.S. 872 (1990), noting 

that that case cites Yoder and Pierce v. Society of Sisters, 268 U.S. 510 (1925).  

However, Emp. Div. involved a state criminalizing peyote use, not parents’ rights or 

education, and it famously denied plaintiffs’ free exercise clause claim.  494 U.S. at 890.  

And Pierce (which makes no reference to religion or the free exercise clause) relied on 

the due process clause to hold that while a state could reasonably regulate all schools and 

require all children to attend “some school,” it could not criminalize a family’s decision 

to attend a private school instead of the state’s public schools.  268 U.S. at 534-35.   

 Courts analyzing the scope of the substantive “right” asserted in Plaintiffs’ final 

Count have clearly limited it to the right to choose a private education (which may cost 
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money) instead of the state’s free public education, and they have stressed that if the 

family chooses the state’s public system, they have no right to dictate the school’s 

policies or to “expect the state to modify its curriculum to accommodate the[ir] personal, 

moral or religious concerns[.]”  Fields v. Palmdale Sch. Dist., 427 F.3d 1197, 1206-07 

(9th Cir. 2005) (considering Yoder and Pierce); CAPEEM, 973 F.3d at 1020; see also 

Parents for Privacy v. Barr, 949 F.3d 1210, 1230, n.16 (9th Cir. 2020) (“Yoder supports 

the district courts recognition that parents have the right to remove their children from 

Dallas High School, but it does not support Plaintiffs’ assertion that their parental rights 

go beyond that decision[.]”).   

 Here, the law allows a family to choose a private religious education instead of the 

state’s free public education, and the law requires LEAs to spend a proportionate amount 

of their IDEA funds to serve families that have chosen private schools.  (§§II.A.–II.B.)  

California’s decision to contract with nonsectarian NPSs only applies in the context of 

serving families who have accepted the state’s free public education, and only applies in 

the rare instance where no existing public program is available.  (§§II.C. and II.F.)  

Plaintiffs have no right to choose the state’s free public education and then insist on a 

free private religious education from the state’s contractors. 

 Even if Strict Scrutiny Were Required, the Challenged Requirement 

Satisfies it. 

 Even if Plaintiffs could show an actual, substantial infringement on the free 

exercise their religion, Plaintiffs’ Free Exercise claims fail because California’s law is 

narrowly tailored to serve compelling state interests.  Doe v. San Diego Unified Sch. 

Dist., 19 F.4th 1173, 1177 (9th Cir. 2021) (strict scrutiny standard). 

 If the nonsectarian requirement were eliminated, then certain religious groups 

(those with sufficient resources and whose beliefs do not preclude them from performing 

the “master contracts”) could be certified, and government officials at the state’s more 

than 1,000 LEAs would be able to steer public school children with the most severe 

disabilities toward particular (favored) religious institutions for daily instruction.  In 
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addition, if the requirement were eliminated, then government officials would have the 

power to, and would be required to, audit, monitor and assess whether and how those 

religious institutions are, inter alia, meeting California’s public education standards, 

performing the LEA-developed IEPs, and complying with law prohibiting federal 

funding of religious instruction.   

 That scenario presents several serious problems, which California has a 

compelling interest in avoiding (and indeed, a Constitutional duty to avoid).  The 

principle that the government must be neutral toward and among religions, and “may 

not aid, foster, or promote” religion, is “rooted in the foundation soil of our Nation” and 

“fundamental to freedom.”  Epperson v. Arkansas, 393 U.S. 97, 103 (1968) (law 

prohibiting teaching of evolution in any state-supported school violated the First 

Amendment’s Religion Clauses).  “A proper respect for both the Free Exercise and the 

Establishment Clauses compels the State to pursue a course of ‘neutrality’ toward 

religion, favoring neither one religion over others nor religious adherents collectively 

over nonadherents.”  Bd. of Ed. of Kiryas Joel Village Sch. Dist. v. Grumet (“Grumet”), 

512 U.S. 687, 696 (1994) (citations omitted).  Thus, a state “may not adopt programs or 

practices in its public schools or colleges which ‘aid or oppose’ any religion.”  

Epperson, 393 U.S. at 106.  “This prohibition is absolute.”  Id.   

 There have been cases where the Supreme Court has upheld government 

programs that resulted in government aid flowing to private religious schools; however, 

the Court has repeatedly stressed that what saved those programs was the neutrality 

ensured by the fact that they were programs “of true private choice, in which 

government aid reaches religious schools only as a result of the genuine and 

independent choices of private individuals,” as distinct from programs where 

government officials could direct aid to religious schools.  Zelman v. Simmons-Harris, 

536 U.S. 639, 648-52 (2002) (discussing cases); see also Mitchell v. Helms, 530 U.S. 

793, 810 (2000) (recognizing that when aid goes to a religious institution “only as a 

result of the genuinely independent and private choices of individuals” it “assur[es] 

Case 2:23-cv-01832-JLS-MRW   Document 31-1   Filed 05/24/23   Page 43 of 52   Page ID
#:395

ER-124

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 124 of 295



 

Case No. 2:23-cv-01832-JLS-MRW 33 Memo. ISO State Defs.’ MTD 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

 

 

neutrality” by removing government officials’ ability to direct aid and to “grant special 

favors,” as well as by “mitigating the preference for pre-existing recipients that is 

arguably inherent in any government aid program,” which “could lead to a program 

inadvertently favoring one religion[.]”)  And, in recently examining Maine’s tuition 

assistance program, which allowed families to direct public funds to the public or 

private school of their own choosing, the Supreme Court harkened back to Zelman’s 

holding “that a benefit program under which private citizens ‘direct government aid to 

religious schools wholly as a result of their own genuine and independent private 

choice’ does not offend the Establishment Clause.”  Carson, 142 S. Ct. at 1994.    

 In this case, government funds do not reach NPSs “only as a result of the genuine 

and independent choices of private individuals.”  (Emphasis added.)  Zelman, 536 U.S. 

at 649; see also id. at 652 (“wholly as a result of” such choices).  Indeed, an NPS only 

receives government funds if LEA officials decide that one of the LEA’s pupils with 

disabilities should be placed in the NPS, and in reaching that decision, the LEA officials 

need not agree with the parents’ preferences or account for the family’s religious views.  

(§§II.D.–II.G.)  While the pupil’s parent/guardian must consent to the LEA’s proposed 

placement, that consent is not independent.  It comes only after the LEA tells the 

parent/guardian what it believes is the appropriate way to provide public education to 

the disabled child.  And it comes in a context where administrative law judges and 

courts give “due weight” to the LEA officials’ placement decision.  (§II.D.)  This gives 

LEA officials significant power to direct pupils (and IDEA funds) to particular favored 

religious institutions.  This is the opposite of the government neutrality toward religion 

that the Constitution requires, and California’s decision to avoid that breach justifies the 

nonsectarian requirement.  Cole, 228 F.3d at 1101 (school district’s policy barring 

sectarian graduation speeches was justified as necessary to avoid violating First 

Amendment’s Religion Clauses); see also Freedom From Religion Foundation, Inc. v. 

Chino Valley Unified School District, 896 F.3d 1132, 1151 (9th Cir. 2018) (“‘There is 

no doubt that compliance with the Establishment Clause is a state interest sufficiently 
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compelling to justify content-based restrictions on speech,’ including in public fora.”). 

 There is, of course, another important way in which this case is clearly 

distinguishable from those neutral independent private choice programs that have been 

upheld in the past.  Here, unlike in any of those cases, the private school is tasked with 

providing the State’s public education, not its own private education.  Zelman, 536 U.S. 

at 648-52 (discussing cases); Carson, 142 S. Ct. at 1998-99 (concluding that Maine’s 

program offered the “benefit” of “tuition at a public or private school, selected by the 

parent, with no suggestion that the ‘private school’ must somehow provide a ‘public’ 

education[,]” noting that the private school’s curriculum “need not even resemble that 

taught in the Maine public schools,” and that the private schools did not have to hire 

state-certified teachers or administer state assessments).  Here, as discussed in §§II.F.–

II.G., an NPS assists California in meeting its IDEA obligation of providing its “free and 

appropriate public education” to children that have enrolled in public schools; and NPSs 

are required to teach state standards-aligned curriculum, use state-adopted textbooks, 

hire state-certified teachers, and administer state assessments.   

 Because of that feature of the IDEA/NPS program – (that the NPS is specifically 

contracted to provide the state’s public education) – California’s nonsectarian 

requirement is necessary to avoid the problematic delegation of authority over public 

schooling to an institution “defined by” its religious beliefs, selected in individual cases 

by government officials.  See Grumet, 512 U.S. at 696 (striking down New York’s 

creation of a school district because it departed from the “constitutional command” of 

neutrality toward religion “by delegating the State’s discretionary authority over public 

schools to a group defined by its character as a religious community,” in a context that 

gave “no assurance that governmental power has been or will be exercised neutrally.”)   

 In addition to the neutrality problem discussed above, such a delegation is 

problematic because it exposes vulnerable and impressionable children, whose parents 

enrolled them in public school districts expecting a secular education, to substantial 

risks of the inculcation of particular religious beliefs, and pressure or coercion to 
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conform to particular religious beliefs or practices, that may be either unwanted by the 

child and their family, or counter to the child’s or family’s own religious beliefs.  

Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987)  (recognizing that heightened 

vigilance is required in elementary and secondary schools, because attendance is 

mandatory, the students are “impressionable” and “because of the students’ emulation 

of teachers as role models and the children’s susceptibility to peer pressure.”)  

“Families entrust public schools with the education of their children, but condition their 

trust on the understanding that the classroom will not purposely be used to advance 

religious views that may conflict with the private beliefs of the student and his or her 

family.”  Id. at 584.  These well-accepted and long-recognized understandings make K-

12 education a “special context” requiring heightened protection against indoctrination 

and coercion that infringe on the rights of the students and their families.  Edwards, 482 

U.S. at 583-84; see also Van Orden v. Perry, 545 U.S. 677, 690-91 (2005) (recognizing 

that the reason that things like prayer and display of the Ten Commandments have been 

prohibited in public schools but allowed in other places is “a consequence of the 

‘particular concerns that arise in the context of public elementary and secondary 

schools.’”)  

 California’s nonsectarian requirement does not preclude religious individuals 

from owning and controlling an NPS; rather, the definition excludes organizations that 

are owned or operated by a religious group or sect.  5 § C.C.R. 3001(p).  This is a 

material distinction, because when a group operating a school specifically organizes and 

defines itself by and for its religious beliefs and commitments, there is a particular 

concern that such beliefs and commitments will manifest themselves in the school’s 

operation in ways that both violate the deeply rooted neutrality principle and infringe 

the rights of students and families.  Courts recognize that “[e]ducating young people in 

their faith, inculcating its teachings, and training them to live their faith are 

responsibilities that lie at the very core of the mission of a private religious school[.]”  

Carson, 142 S. Ct. at 2001.  That recognition finds proof in the Schools’ allegation here 
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that “inculcation and transmission of Jewish religious beliefs and practices to children is 

the very reason that [they] exist.”  (Comp., ¶76.)  California’s nonsectarian requirement 

accounts for that recognition, but it does not pass judgment on religious schools’ 

missions.  The “NPS” concept only exists to help California meet its obligation to 

provide disabled children whose families have accepted the state’s free public education 

with access to that public education, and imposing the nonsectarian requirement allows 

California to both meet its governmental needs and obligations, and avoid the above-

discussed serious problems with certifying NPSs controlled by religious sects.   

 Finally, the nonsectarian requirement is necessary to avoid the serious problems 

caused when government is put in the position of supervising, evaluating and auditing 

religious institutions, particularly in the context of the providing of state standards-

aligned education.  As discussed in §§II.C. and II.H. above, both the IDEA and 

California’s laws implementing it authorize and require state officials to supervise, 

evaluate and audit, and continued certification as an NPS depends upon compliance 

with rules and audit findings.  Applying anything like that oversight regime with respect 

to sectarian NPSs would result in the sort of government entanglement with religion 

that has long been recognized as a chief concern of the Establishment Clause, as well as 

open the door for non-neutral enforcement.  Indeed, in last year’s Carson decision, the 

Supreme Court reaffirmed the principle that “scrutinizing whether and how a religious 

school pursues its educational mission” would “raise serious concerns about state 

entanglement with religion and denominational favoritism.”  Carson, 142 S. Ct. at 

2001.   

 In sum, the nonsectarian requirement is narrowly tailored to serve compelling 

state interests in ensuring government neutrality toward and among religion, protecting 

against coercive non-secular environments in the special context of public K-12 

education, and avoiding the serious entanglement and denominational favoritism 

concerns that would arise from the monitoring and auditing of sectarian NPSs. 

VIII. THE EQUAL PROTECTION CLAIM FAILS (RULE 12(b)(6)) 
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 The Equal Protection Clause of the Fourteenth Amendment provides that no State 

shall “deny to any person within its jurisdiction the equal protection of the laws.”  U.S. 

Const. amend. XIV, § 1.  Essentially, this is a direction that all persons similarly situated 

with respect to a law should be treated alike under that law.  Gallinger v. Becerra, 898 

F.3d 1012, 1016 (9th Cir. 2018).  Thus, to determine if a law’s classification 

discriminates, it is necessary to identify “a control group” of persons “similarly situated 

to those in the classified group in respects that are relevant to the state’s challenged 

policy.”  Id. at 1016.  It is only if and when such similarly situated groups are identified 

that a court need determine the appropriate level of scrutiny and apply it.  Id.   

 Where the law does not discriminate on the basis of a suspect classification or the 

exercise of a fundamental right, the “rational basis” standard applies and the law “is 

presumed to be valid and will be sustained if the classification drawn by the statute is 

rationally related to a legitimate state interest.”  Gallinger, 898 F.3d at 1016.  

 For their equal protection claim, Plaintiffs simply assert that there is 

“discrimination based on religion” because “California’s Education Code prohibits 

Plaintiffs from utilizing generally available, public funds to send their children to 

private religious schools merely because those schools are religious.”  (Comp., at 

33:18, ¶206.)  But that vague and overly generalized conclusion is entitled to no weight 

(Sprewell, 266 F.3d at 988), and as discussed throughout, it is not a fair 

characterization of California’s “nonsectarian” requirement within the context of the 

IDEA and California law implementing it.  A serious examination of the Complaint 

and the law reveals that the equal protection claim fails for several reasons.   

 As an initial matter, the Families cannot maintain an equal protection claim 

because the challenged nonsectarian requirement applies to private schools that would 

enroll and serve children with disabilities pursuant to an IEP.  Educ. Code § 56034.  In 

the absence of special and limited circumstances not present here, in order to state an 

equal protection claim, a plaintiff must show that the challenged law has operated to 

discriminate against them by treating them differently from a similarly situated group.  
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Barnes-Wallace v. City of San Diego, 704 F.3d 1067, 1085 (9th Cir. 2012).  

Appropriately, the Families do not allege that they are schools seeking NPS 

certification.  Therefore, the Families do not show that the challenged nonsectarian 

requirement unlawfully discriminates against them, and their equal protection claim 

should be dismissed on that basis alone. 

 In addition, none of the Plaintiffs state an equal protection claim, because they 

cannot identify a “control group” that is similarly situated to the law’s classified group 

in the requisite relevant way.  Gallinger, 898 F.3d at 1016.  The right to equal 

protection does not deny the power to treat different classes of persons in different 

ways; rather it denies “the power to legislate that different treatment be accorded to 

persons placed by a statute into different classes on the basis of criteria wholly 

unrelated to the [legitimate] objective of that statute.”  (Emphasis added.)  Johnson v. 

Robison, 415 U.S. 361, 375, n.14 (1974).  That is why the Ninth Circuit asks whether 

the control group and classified group is similarly situated “in respects that are relevant 

to the state’s challenged policy.”  Gallinger, 898 F.3d at 1016.  Thus, the relevant 

question is not whether nonsectarian private schools and sectarian private schools are 

“similarly situated” generally or in some ways; the question is whether they are 

similarly situated for purposes of the NPS system, which as previously discussed, 

involves, inter alia: (a) officials at the state’s 1,000+ LEAs having the power to steer 

children with disabilities enrolled in its public schools to particular NPSs; (b) the NPS 

providing the state’s public (and secular) education to the public school students placed 

there by the LEA; (c) the NPS refraining from spending IDEA funds on religious 

instruction; and (d) extensive and ongoing monitoring, evaluation and auditing of the 

NPS by government officials.  Due to the previously discussed “neutrality re: religion” 

principle, the special context of K-12 education, legitimate recognitions about the 

express purposes of sectarian organizations, and the well-recognized and serious 

problems that arise when government officials monitor, evaluate and audit religious 

groups (see §VII.D.), it is clear that sectarian institutions and nonsectarian institutions 
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are not “similarly situated” for purposes of the NPS system.  Moreover, parents that 

enroll a child in a private religious school are treated no differently than parents that 

enroll their child in a private, nonreligious school.   

 Next, because Plaintiffs’ free exercise claim fails (see §VII), analysis of their 

equal protection claim is limited to the rational basis review standard, which the 

challenged nonsectarian requirement easily passes for reasons previously discussed 

(§VII.D.).  Johnson, 415 U.S. at 375, n.14 (rejecting argument that strict scrutiny should 

apply to equal protection claim premised on interference with free exercise of religion 

rights after concluding that the challenged law did not violate the free exercise clause: 

“since we hold . . . that the Act does not violate appellee’s right of free exercise of 

religion, we have no occasion to apply to the challenged classification a standard of 

scrutiny stricter than the rational-basis test.”); Locke v. Davey, 540 U.S. 712, 720, n.3 

(2004) (concluding that because the Court decided that the challenged state action did 

not violate the Free Exercise Clause, the rational basis standard of review was 

applicable to equal protection claim alleging religion-based discrimination); St. John's 

United Church of Christ v. City of Chicago, 502 F.3d 616, 638 (7th Cir. 2007) (same); 

see also Teen Ranch, 389 F. Supp. 2d at 841, aff’d 479 F.3d 403 (same). 

  In the context of this case, “sectarian private schools” is not a “suspect” 

classification requiring heightened scrutiny.  The Supreme Court has taken a limited 

approach in recognizing suspect classifications, focusing on the context of the case and 

the “underlying rationale” for the suspect classification theory, which is that where the 

law targets “discrete and insular minorities” for unequal treatment, “the presumption of 

constitutionality fades because traditional political processes may have broken down.”  

Johnson, 415 U.S. at 375, n.14.  California’s nonsectarian requirement does not classify 

based on traditional indicia of a suspect classification, such as immutable traits 

determined by birth, like race, or membership in a “class ‘saddled with such disabilities, 

or subjected to such a history of purposeful unequal treatment, or relegated to such a 

position of political powerlessness as to command extraordinary protection from the 
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majoritarian political process.’”  Id.  Indeed, the IDEA and California law have long 

recognized the right of parents to send their children to private religious schools, and 

they expressly require LEAs to spend a proportionate amount of their IDEA funds to 

provide special education and related services to students in their jurisdiction that attend 

private schools.  (§§II.A.–II.B.)  In this context, it does not make sense to view private 

schools controlled by any religious group (regardless of the religion) as a historically 

powerless class warranting extraordinary protection.  Johnson, 415 U.S. at 375, n.14 

(rejecting argument that “conscientious objectors” should be considered a “suspect 

class”).  In fact, when it comes to religion, courts have reserved the concept of “suspect 

class” for cases of discrimination among religions or against groups because of their 

particular religious beliefs.  See Corp. of Presiding Bishop of Church of Jesus Christ of 

Latter-Day Saints v. Amos, 483 U.S. 327, 338-39 (1987) (in rejecting application of 

strict scrutiny to claim challenging disparate treatment between employees of religious 

employers and employees of nonreligious employers, emphasizing that prior case law 

indicated that laws “discriminating among religions are subject to strict scrutiny,” italics 

in original); Droz v. C.I.R., 48 F.3d 1120, 1124-1125 (9th Cir. 1995) (“For equal 

protection purposes, heightened scrutiny is applicable to a statute that applies 

selectively to religious activity only if the plaintiff can show that the basis for the 

distinction was religious, not secular.”); St. John's United Church of Christ, 502 F.3d at 

638 (“Although religion may fit the bill [for suspect treatment in some cases], strict 

scrutiny has been reserved for laws that ‘discriminate among religions.’”)       

 Finally, even if heightened scrutiny applied, it is satisfied here.  (See §VII.D.) 

IX. CONCLUSION 

 The motion should be granted and the Complaint dismissed. 

Dated: May 24, 2023    Respectfully submitted, 

      By: /s/ Thomas Prouty    
       THOMAS PROUTY 
       Attorney for the State Defendants 
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34 C.F.R. § 300.146; Cal. Educ. Code § 56365(a). In addition, this master contract 

must incorporate provisions concerning instruction, program development, staffing, 

documentation, IEP implementation, and LEA oversight. Cal. Educ. Code § 56366. 

An LEA may only enter into a master contract with a state-certified NPS. 

Cal. Educ. Code § 56366.1(d). An NPS seeks certification through filing an 

application with the Superintendent of Public Instruction on CDE forms. Cal. Educ. 

Code § 56366.1(a).  

B. Summary of Plaintiffs’ Complaint Concerning LAUSD 

Plaintiffs allege LAUSD violated the Free Exercise Clause in refusing to 

contract with religious schools as NPSs as a means of providing FAPE. ECF, Dkt. 

No. 1, ¶180. Plaintiffs further suggest that LAUSD has discretion under the 

Education Code to waive the NPS certification requirements yet refused to waive 

the “nonsectarian” requirement for School Plaintiffs. ECF, Dkt. No. 1, ¶¶199-200. 

Plaintiffs further claim LAUSD denied them equal protection under the law on the 

basis of religion in prohibiting Plaintiffs from using public funds for their children 

at religious schools. ECF, Dkt. No. 1, ¶206. Plaintiffs’ arguments fail on all counts.  

III. ARGUMENT 

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) 

challenges the legal sufficiency of the claims alleged in the complaint. See Parks 

Sch. of Business v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). Dismissal under 

Rule 12(b)(6) is appropriate if the complaint either lacks “a cognizable legal 

theory” or fails to contain “sufficient facts alleged under a cognizable legal theory.” 

Balistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th Cir. 1988). “While a 

complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 

factual allegations, a plaintiff’s obligation to provide the grounds of his entitlement 

to relief requires more than labels and conclusions, and a formulaic recitation of a 

cause of action’s elements will not do.” Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 555 (2007) (citations and quotations omitted). When all allegations, even if 

Case 2:23-cv-01832-JLS-MRW   Document 29   Filed 05/23/23   Page 16 of 37   Page ID #:320

ER-133

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 133 of 295



 

 17 
DWK 4022227v1 DEFENDANTS LOS ANGELES UNIFIED SCHOOL DISTRICT AND ANTHONY 

AGUILAR’S MOTION TO DISMISS PER F.R.C.P. 12(b)(6) 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A
N

N
IS

 W
O

L
IV

E
R

 K
E
L
L
E
Y
 

4
4
4

 W
. 
O

C
E
A

N
 B

L
V
D
.,

 S
U

IT
E
 1

0
7
0
 

L
O

N
G

 B
E
A

C
H
, 
C
A

  
9
0
8
0
2
 

true, could not lead to a legal violation, a complaint must be dismissed. 

At the outset, LAUSD is not a proper party to this action as the Eleventh 

Amendment bars Plaintiffs’ causes of action against school districts as arms of the 

state. Plaintiffs also fail to establish requisite standing to bring the causes of action. 

The claims themselves are also deficient, as Plaintiffs cannot demonstrate any 

exclusion from an otherwise available public benefit or interference with Plaintiffs’ 

ability to direct the religious upbringing of their children. Moreover, LAUSD can 

demonstrate that the nonsectarian requirement for NPS certification is narrowly 

tailored to serve the compelling interest of avoiding governmental oversight of 

religious entities. Together, these flaws require this Court to dismiss the Complaint.  

A. Plaintiffs’ Causes of Action Are Barred by LAUSD’s Eleventh 

Amendment Immunity  

1. The District is Not a Proper Party to this Action 

All of Plaintiffs’ causes of action are barred by the District’s sovereign 

immunity. Under the Eleventh Amendment to the United States Constitution, a 

state is not subject to suit in federal court. U.S. Const. Amend. XI; Will v. Michigan 

Dep’t of State Police, 491 U.S. 58 (1989). In Belanger v. Madera Unif. Sch. Dist., 

963 F.2d 248 (9th Cir. 1992), the Ninth Circuit held that California school districts 

are arms of the State of California, and thus enjoy Eleventh Amendment immunity. 

Id., at 251-52. And in 2017, the Ninth Circuit reaffirmed its holding that California 

school districts are arms of the State with Eleventh Amendment immunity, after 

changes to the California Education Code. Sato v. Orange Cty. Dep’t of Educ., 861 

F.3d 923 (9th Cir. 2017). A sovereign immunity defense is the proper subject of a 

Rule 12(b)(1) or (b)(6) motion to dismiss. Id. at 927, fn. 2 (“A sovereign immunity 

defense is ‘quasi-jurisdictional’ in nature and may be raised in either a Rule 

12(b)(1) or 12(b)(6) motion.”). 

While several exceptions to Eleventh Amendment immunity exist, none 

apply here. Wesley-Willis v. Cajon Valley Union Sch. Dist., No. 17CV1662-WQH-
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WVG, 2018 WL 3752833, at *3 (S.D. Cal. Aug. 8, 2018) (reciting exceptions). For 

example, Plaintiffs’ prayer for declaratory and injunctive relief against the District 

does not overcome the District’s sovereign immunity. C.N. v. Wolf, 410 F. Supp. 2d 

894, 898 (C.D. Cal. 2005) (“an action may not be maintained against the State, or in 

this case the [school] District, an agency of the State, for either damages or 

injunctive and declaratory relief.”). 

Plaintiffs bring this action under 42 U.S.C. section 1983 related to the First 

Amendment’s Free Exercise Clause and the Fourteenth Amendment’s Equal 

Protection Clause. ECF, Dkt. No. 1, ¶1. While Plaintiffs’ subsequent list of causes 

of action references the constitutional provisions without mention of section 1983, 

the First and Fourteenth Amendments are not self-enforcing and require section 

1983 to bring a suit against state actors. 42 U.S.C. § 1983.  

The Ninth Circuit has held—multiple times—that California school districts 

enjoy Eleventh Amendment immunity against section 1983 claims. Sato, 861 F.3d 

at 927 (affirming dismissal of section 1983 claim based on immunity); Belanger, 

963 F.2d at 250 (same, but on summary judgment). For their part, California courts 

also treat California school districts, and interpret California law regarding school 

districts, the same. Kirchmann v. Lake Elsinore Unified Sch. Dist., 83 Cal. App. 4th 

1098, 1100 (2000) (“in accordance with authority of the Ninth Circuit Court of 

Appeals holding that a California school district is an arm of the state for Eleventh 

Amendment purposes . . . , we will conclude the District does enjoy the state’s 

immunity from liability under section 1983.”). Plaintiffs’ assertion of any claims 

against the District under section 1983 in the face of overwhelming authority 

barring it is frivolous. 

For similar reasons, Plaintiffs’ claims also fail on their merits against the 

District because the District, an arm of the State of California, is not a “person” 

within the meaning of section 1983. Section 1983 provides a remedy against a 

“person” acting “under color of” state law who violates a federal law or 
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constitutional provision. 42 U.S.C. § 1983. But “neither a State nor its officials 

acting in their official capacities are ‘persons’ under § 1983.” Will v. Michigan 

Dep’t of State Police, 491 U.S. 58, 71 (1989). The District, an arm of the State, is 

not a “person” to which section 1983 applies as a matter of statute, in addition to its 

Constitutional immunity. Armstrong v. Meyers, 964 F.2d 948, 949-50 (9th Cir. 

1992) (“The Regents, a corporation created by the California constitution, is an arm 

of the state for Eleventh Amendment purposes, and therefore is not a ‘person’ 

within the meaning of section 1983.”). Accordingly, the District itself must be 

dismissed from this case. 

2. Aguilar Cannot Be Sued for Damages or Retrospective Relief 

Further, Plaintiffs cannot make claims for damages or other retrospective 

relief against Aguilar, a District employee acting in his official capacity. Courts 

disallow retroactive relief against a state or state official in an official capacity, 

even if the relief is equitable in nature. Pennhurst State School and Hospital v. 

Halderman, 465 U.S. 89, 102-03, 106 (1984); Edelman v. Jordan, 415 U.S. 651, 

667-69 (1974). To the extent any viable claims exist against Aguilar, which 

LAUSD challenges, no damages or other retroactive relief may be awarded.  

B. Plaintiffs Fail to Establish Article III Standing to Bring Claims 

Article III of the U.S. Constitution limits the jurisdiction of federal courts to 

only those cases that present an actual case or controversy. Plaintiffs bear the 

burden of proving they have this “irreducible constitutional minimum of standing” 

to proceed: 1) an injury in fact, 2) a causal connection between the injury and the 

conduct complaint of, and 3) redressability. Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560-561 (1992). An injury in fact is an “invasion of a legally protected 

interest” that is both “concrete and particularized” as well as “actual or imminent, 

not ‘conjectural’ or ‘hypothetical.’” Id. at 560, quoting Whitmore v. Arkansas, 495 

U.S. 149, 155 (1990). The second element, the causal connection, requires that this 

injury be “fairly…trace[able] to the challenged action of the defendant, and 
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not…the] result [of] the independent action of some third party not before the 

court.” Simon v. Eastern Ky. Welfare Rights Organization, 426 U.S. 26, 41-42 

(1976). Finally, Plaintiffs must show a likelihood, as opposed to mere speculation, 

that the injury will be “redressed by a favorable decision.” Id. at 38, 43.  

If Plaintiffs lack standing to pursue any claims, the Court is without 

jurisdiction to resolve them and must dismiss the claims. Cole v. Oroville Union 

High Sch. Dist., 228 F.3d 1092, 1098 (9th Cir. 2000), citing Friends of the Earth, 

Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167 (2000) (standing is a 

jurisdictional issue deriving from the case or controversy requirement of Article 

III); Davis v. Fed. Election Comm’n, 554 U.S. 724, 734 (2008) (a plaintiff is 

required to “demonstrate standing for each claim he seeks to press and for each 

form of relief that is sought”). 

1. Plaintiffs M.L. and Loffmans Lack Standing Because M.L. 

Is Not a Child With a Disability Under the IDEA 

The Education Code sections referencing the nonsectarian requirement for 

NPS certification only apply to Publicly-Placed private school students. See Cal. 

Educ. Code § 56360 (continuum of program options is available for “individuals 

with exceptional needs for special education and related services, as required by the 

[IDEA]”); 34 C.F.R. § 300.146(a) (outlining LEA responsibilities for “child with a 

disability who is placed in or referred to a private school or facility by a public 

agency”). A “child with a disability” under the IDEA meets one of the thirteen 

eligibility criteria, as determined by the LEA, and “who, by reason thereof, needs 

special education and related services.” 34 C.F.R. § 300.8(a)(1). The Complaint 

fails to plead facts to show that Plaintiff M.L. meets this eligibility prerequisite. 

 The Complaint incorrectly assumes that M.L.’s medical diagnosis of autism 

necessarily qualifies him as a child with a disability under the IDEA. ECF, Dkt. No. 

1, ¶¶79-80. But a medical diagnosis is not enough. L.J. by and through Hudson v. 

Pittsburgh Unified Sch. Dist., 850 F.3d 996, 1003 (9th Cir. 2017) (“Even if a child 
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has such a disability, he or she does not qualify for special education services if 

support provided through the regular school program is sufficient.”) To meet the 

eligibility criteria under the IDEA, autism must both “significantly affect[] verbal 

and nonverbal communication and social interaction” and “adversely affect[] a 

child’s educational performance.” 34 C.F.R. § 300.8(c)(1)(1)(i). The Complaint 

contains no facts to suggest that LAUSD had ever had the opportunity to evaluate 

M.L. for special education or determine whether he meets the eligibility criteria. 

Without eligibility for special education under the IDEA, M.L. would not have the 

opportunity to be a Publicly-Placed private school student. Therefore, M.L. cannot 

reasonably claim an injury in fact related to the nonsectarian NPS certification 

requirement 

By the same token, the Loffmans do not have an injury in fact because they 

are not parents of a child with a disability as defined in the IDEA. Without this 

qualification, the Loffmans do not have a guarantee of procedural safeguards 

related to the provision of a FAPE. 20 U.S.C. § 1415(a). Further, the Loffmans 

would not be members of an IEP team who would make determinations about 

M.L.’s placement at an NPS, so the nonsectarian NPS certification requirements 

have no impact on the NPS placement options available to them.  

M.L. and the Loffmans also cannot identify any link between any LAUSD 

action and the nonsectarian NPS certification requirement. The Complaint does not 

show the Loffmans have even sought an offer of FAPE from LAUSD. Instead, 

M.L. and the Loffmans present just an “abstract generalized grievance,” which does 

not establish standing. Carney v. Adams, 141 S.Ct. 493, 499 (2020).  

Finally, no redressability exists for M.L. and the Loffmans. Because M.L. is 

not eligible for special education, a change to the nonsectarian certification 

requirement would result in no change for M.L. or the Loffmans. For these reasons, 

Plaintiffs M.L. and Loffmans lack standing to pursue this case.  
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2. Plaintiffs K.T., Taxon Family, N.P., and Perets Fail to 

Establish Standing 

Student Plaintiffs K.T. and N.P. fail to demonstrate that they suffered an 

“actual or imminent” injury extending beyond the “conjectural or hypothetical” that 

could form the basis for an injury in fact. Lujan, 504 U.S. at 560. The Complaint 

does not plead that K.T. or N.P. require placement in an NPS or claim their 

respective IEP teams are considering such a change in placement that would be 

impacted by the definition or certification requirements of an NPS.  

Any placement change also could not be “actual or imminent” because 

LAUSD is required to comply with the IDEA’s least restrictive environment 

requirement. “To the maximum extent appropriate,” a child with a disability must 

be “educated with children who are not disabled.” 20 U.S.C. § 1412(a)(IV)(5)(A). 

A child may be removed from a regular educational environment “only when the 

nature or severity of the disability of a child is such that education in regular classes 

with the use of supplementary aids and services cannot be achieved satisfactorily.” 

Id. An NPS is one of the most restrictive settings and can be offered only “if no 

appropriate public education program is available.” Cal. Educ. Code §§ 56034, 

56361, 56365(a).  

By their own admission, K.T. and N.P. currently attend comprehensive 

public middle schools in LAUSD. ECF, Dkt. No. 1, ¶¶93, 118. K.T. receives 

services from the resource specialist program, which is one of the least restrictive 

settings since students spend a majority of their school day in the regular classroom. 

ECF, Dkt. No. 1, ¶106. Cal. Educ. Code §§ 56361, 56362(a)(1). While the 

Complaint does not share the type of classroom N.P. attends, his attendance of a 

public middle school campus provides for daily interactions with nondisabled 

peers, which is also less restrictive than an NPS. ECF, Dkt. No. 1, ¶135. Neither 

K.T. nor N.P. claim that they require placement at an NPS or that an NPS is a 

placement consideration for their IEP teams. Accordingly, the nonsectarian NPS 
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certification requirement has no bearing on K.T. and N.P.’s placements or receipt of 

a FAPE and no injury in fact exists.  

Even if the IEP teams for K.T. or N.P. considered or recommended NPS 

placement in the future, this type of “‘some day’ intentions – without any 

description of concrete plans, or indeed even any specification of when the some 

day will be – do not support a finding of the ‘actual or imminent’ injury” that is 

necessary to demonstrate standing. Lujan, 504 U.S. at 564. Moreover, the stringent 

limitation on NPS placements to only situations where “no appropriate public 

education program is available” further extends the “some day” nature of NPS 

placement for K.T. and N.P. Cal. Educ. Code § 56365(a).  

The injury in fact analysis for the Taxon and Perets families fail on the same 

basis. Parental participation in the IEP process “does not require districts ‘simply to 

accede to parents’ demands without considering any suitable alternatives.’” 

Blackmon v. Springfield R-XII Sch. Dist., 198 F.3d 648 (8th Cir. 1999); see Ms. S. 

v. Vashon Island Sch. Dist., 337 F.3d 1115 (9th Cir. 2003) (District “has no 

obligation to grant [parent] a veto over any individual IEP provision.”). In 

consideration of the parent’s role on an IEP team, Parent Plaintiffs could not 

demand placement in an NPS for K.T. or N.P. unless the IEP team agreed “no 

appropriate public education program [was] available.” Cal. Educ. Code § 

56365(a). Therefore, Parent Plaintiffs cannot demonstrate an injury in fact because 

K.T. and N.P.’s IEP teams have not recommended NPS placement.  

Both the IEP and due process complaint resolution processes impede these 

Plaintiffs from showing causation between LAUSD’s alleged unconstitutional 

conduct and their alleged injury. LAUSD’s compliance with the Education Code’s 

requirement to enter into a contract with only certified NPSs does not impact 

Plaintiffs because NPS placement is not on the table for their IEP teams. A removal 

of the “nonsectarian” NPS certification requirement would not change Student 

Plaintiffs’ placements. In any event, if Plaintiff Parents disagree with the IEP 
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team’s recommendations concerning placement for K.T. or N.P., the IDEA requires 

them to initiate a due process hearing prior to filing any civil action. 34 C.F.R. § 

300.507(a). Plaintiff Parents’ concerns about their children’s receipt of a FAPE in 

LAUSD is properly resolved through a due process complaint and not the present 

claim. Kutasi v. Las Virgenes Unified Sch. Dist., 494 F.3d 1162, 1168 (9th Cir. 

2007) (“[I]f the injury could be redressed to any degree by the IDEA’s administrative 

procedures—or if the IDEA’s ability to remedy an injury is unclear—then exhaustion 

is required.”) Clearly, Student and Parent Plaintiffs lack standing.  

3. Plaintiffs Shalhevet and Yavneh Not Able and Ready to 

Apply for NPS Status and Thus Lack Standing  

Similarly, School Plaintiffs cannot show they are “able and ready” to apply 

for NPS status in the “reasonably foreseeable future,” which evidences a lack of 

standing. Carney, 141 S.Ct. at 500. In Carney v. Adams, an aspiring judge with 

independent political affiliation claimed that political party balance requirement for 

membership on Delaware state courts created an injury in fact since he did not align 

with one of the major political parties. Id. at 497. The Court found this argument 

suspect because the Carney plaintiff was not truly “able and ready” to apply for a 

judgeship in the “reasonably foreseeable future” and upheld the dismissal of the 

case for lack of standing. Id. at 501. In analyzing the aspiring judge’s potential 

injury in fact, the Court noted that plaintiff could not show 1) “any actual past 

injury,” 2) “reference to an anticipated timeframe,” 3) prior applications for a 

judicial position, 4) “prior relevant conversations,” or 5) “other preparations or 

investigations.” Id. School Plaintiffs have similar deficiencies, asking the Court to 

“rel[y] on a bare statement of intent alone against the context of a record that shows 

nothing more than an abstract generalized grievance.” Id. at 502.  

The statutory requirements for NPS certification are extensive and, on the 

face of the Complaint, the School Plaintiffs do not demonstrate compliance with 

key elements and even plead facts to suggest they cannot or do not intend to 

Case 2:23-cv-01832-JLS-MRW   Document 29   Filed 05/23/23   Page 24 of 37   Page ID #:328

ER-141

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 141 of 295



 

 25 
DWK 4022227v1 DEFENDANTS LOS ANGELES UNIFIED SCHOOL DISTRICT AND ANTHONY 

AGUILAR’S MOTION TO DISMISS PER F.R.C.P. 12(b)(6) 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A
N

N
IS

 W
O

L
IV

E
R

 K
E
L
L
E
Y
 

4
4
4

 W
. 
O

C
E
A

N
 B

L
V
D
.,

 S
U

IT
E
 1

0
7
0
 

L
O

N
G

 B
E
A

C
H
, 
C
A

  
9
0
8
0
2
 

comply. A Publicly-Placed private school student must be “provided an education 

that meets the standards that apply to education provided by the [state educational 

agency] and LEAs” and “ha[ve] all of the rights of a child with a disability who is 

served by a public agency.” 34 C.F.R. § 300.146(b), (c). One right that public 

school children and any children attending a “program or activity conducted by an 

educational institution that receives, or benefits from, state financial assistance” 

have in California is the right to non-discrimination on the basis of a variety of 

protected characteristics, including religion. Cal. Educ. Code § 220. However, if 

certified as NPSs, School Plaintiffs would serve only “Jewish children with 

disabilities.” ECF, Dkt. No. 1, ¶154. This intention to serve students of only one 

religion explicitly violates the state non-discrimination requirements and makes 

School Plaintiffs unable and not ready to comply with the NPS requirements.  

The Complaint is also bereft of information about School Plaintiffs’ ability to 

actually serve students with disabilities or preparations or investigations on that 

front. This serving of children with disabilities is the crux of the Education Code 

requirements concerning NPSs. Cal. Educ. Code § 56365. An NPS must provide 

“special education and designated instruction and services” from “appropriately 

qualified staff,” including an administrator with appropriate credentialing. Cal. 

Educ. Code §§ 56366.1(a)(1), (a)(3), (a)(5). School Plaintiffs do not claim that they 

currently provide or are capable of providing these types of services to students 

with disabilities or are working towards those capabilities under any specific time 

frame. Incidentally, some credentialing components require at least two years of 

experience working with students with disabilities, so cannot be obtained in the 

“reasonably foreseeable future. Id.; Carney, 141 S.Ct. at 500.  

In addition, an NPS must provide a “standards-based curriculum” with 

“standards-focused instructional materials” that implements a student’s IEP. Cal. 

Educ. Code §§ 56366(a)(5), 56366.1(j), 56366.10(b). The Complaint does not 

indicate that the School Plaintiffs provide this type of standards-based instruction 
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and instead promote the provision of a “distinctively Orthodox Jewish education to 

children with disabilities.” ECF, Dkt. No. 1, ¶152. For these reasons, Plaintiff 

schools, like the Carney plaintiff, are not “able and ready” to apply for NPS status, 

a requirement for an injury in fact.  

School Plaintiffs’ standing also breaks down with respect to causation related 

to LAUSD. The NPS certification process occurs separately from LAUSD, who has 

no control over the certification requirements, the application process, the 

certification itself, or the renewal or revocation of certification. Cal. Educ. Code 

§ 56366 et seq. The Legislature, not LAUSD, created the NPS certification 

requirements outlined in the Education Code. Cal. Educ. Code § 56366. The state 

Superintendent of Public Instruction, not LAUSD, processes NPS certification 

requests through forms provided by the CDE. Cal. Educ. Code § 56366.1(a). The 

Superintendent of Public Instruction, not LAUSD, is responsible for waiver of any 

NPS certification requirements. Cal. Educ. Code § 56366.2(a). Contrary to the 

allegation in the Complaint, LAUSD has no control over how the Superintendent 

processes waiver requests. ECF, Dkt. No. 1, ¶199. School Plaintiffs’ alleged injury 

related to the NPS certification requirements is not traceable to any LAUSD action 

and instead the result of the independent action of the state Superintendent and 

CDE. See Simon v. Eastern Ky. Welfare Rights Organization, 426 U.S. at 41-42.  

Similarly, the master contracting process interferes with School Plaintiffs’ 

potential for redressability. NPS certification is not an avenue for automatic funding 

from an LEA. The Education Code requires LEAs to enter into master contracts as 

a condition of this funding. Cal. Educ. Code § 56365(a). LAUSD cannot compel a 

private entity to contract with it, even if parent or student desire placement at the 

particular NPS. This intervening step of the master contracting negotiation process 

makes automatic redressability of School Plaintiffs’ alleged injury – lack of funding 

for students with disabilities – impossible.  
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Taken together, these factors demonstrate the School Plaintiffs lack of 

standing. The Court should dismiss this case, or LAUSD as a party, on that basis.  

C. Plaintiffs Fail to State a Claim for Violation of the Free Exercise 

Clause of the U.S. Constitution 

The First Amendment prohibits both any law “respecting an establishment of 

religion,” (the Establishment Clause) and any law “prohibiting the free exercise 

thereof” (Free Exercise Clause). When a law “excludes religious observers from 

otherwise available public benefits,” the government entity must demonstrate that 

the law is “narrowly tailored” to “advance ‘interests of the highest order’.” Carson 

v. Makin, 142 S.Ct. 1987, 1996 (2022); Church of Lukumi Babalu Aye, Inc. v. 

Hialeah, 508 U.S.C. 520, 546 (1993) (citations and quotations omitted). Plaintiffs 

cannot show that LAUSD excluded them from an otherwise available public 

benefit, which causes their Free Exercise Claim to fail.  

1. Plaintiffs Mischaracterize Alleged Otherwise Available 

Public Benefits At Stake 

The Complaint strategically relies on vague references to “exclusion” from 

things characterized as “benefits” in a strained attempt to pigeonhole the 

nonsectarian NPS certification requirement into precedent on public funding for 

religious schools. Plaintiffs consistently and generally assert they have been 

excluded from Education Code sections 56361 and 56365 on account of their 

religion. ECF, Dkt. No. 1, ¶178. The plain language of these Education Code 

sections address the continuum of special education program options and the 

requirements for LEAs and NPSs in contracting for the provision of special 

education services. Yet, Plaintiffs are not excluded from this continuum of special 

education programming or the ability to attend an NPS. Private school placements, 

whether as Parentally-Placed, Unilaterally-Placed, or Publicly-Placed private school 

students, are available to all parents of children with disabilities. 20 U.S.C. 

§ 1412(a)(10).  
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School Plaintiffs, on the other hand, characterize their “exclusion” as public 

funding for private religious schools. ECF, Dkt. No. 1, ¶¶160, 170. However, this 

mischaracterization and oversimplification of the NPS/LEA relationship as solely 

“funding” demonstrates School Plaintiffs’ lack of understanding of the process. The 

Court should resist Plaintiffs’ attempts to misguide on this front and instead 

recognize the extensive and problematic entanglement between LEA and private 

religious entity that Plaintiffs’ scheme for allowing sectarian NPSs would create.  

2. LAUSD Did Not Exclude Student Plaintiffs From Public 

Benefit of a FAPE 

To the extent Student Plaintiffs assert exclusion from the publicly available 

benefit of a FAPE, K.T. and N.P.’s receipt of an IEP from LAUSD belies this 

claim. While M.L. does not have an IEP at this time, the Loffmans, as is their right, 

decided to “forgo those services” and Parentally-Place M.L. at a private religious 

school. ECF, Dkt. No. 1, ¶90; 34 C.F.R. § 300.300(a)(3), (b)(3); 20 U.S.C. § 14 

12(a)(10)(A). If the Loffmans desire to obtain a FAPE for M.L., they have the 

opportunity to request that LAUSD offer M.L. a FAPE at any time. 20 U.S.C. 

§ 1412(a)(10)(ii)(I).  

Courts have also held that the availability of public benefits to children with 

disabilities attending public schools versus private religious schools does not 

violate the Free Exercise Clause as “persons opting to attend private schools, 

religious or otherwise, must accept the disadvantages as well as any benefits offered 

by those schools.” Gary S. and Sylvie S. v. Manchester Sch. Dist., 374 F.3d 15 (1st 

Cir. 2004), cert. denied, 543 U.S. 988 (2004). Moreover, given the “traditional 

pattern that has so far prevailed of financial public education via the public schools” 

it would “be unreasonable and inconsistent to premise a free exercise violation 

upon Congress’s mere failure to provide to disabled children attending private 

religious schools the identical financial and other benefits it confers upon those 

attending public schools.” Id. Therefore, Student and Parent Plaintiffs cannot point 
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to exclusion from public benefits on this basis either.  

3. Education Code Sections 56361 and 56365 Contemplate 

Contractual Relationship, Not Merely Funding  

School Plaintiffs allege exclusion from “receipt of crucial funding needed to 

educate students with disabilities,” yet Education Code sections 56361 and 56365 

do not merely contemplate funding1. Section 56361 establishes the continuum of 

program options for students with an IEP. Section 56365 discusses the provision of 

services from an NPS and the contracting that is the foundation for the relationship 

between the LEA And NPS. Payment of tuition is just one component of the 

contract between an LEA and NPS and provided in exchange for the IEP services 

provided to eligible students. Cal. Educ. Code § 56365(d). For these reasons, 

School Plaintiffs cannot reasonably claim exclusion from “funding” without a 

deeper analysis of the contractual relationship between LEAs and NPSs 

contemplated in the statutes. Nor should the Court be persuaded by any attempt to 

characterize the benefit here as merely funding.  

4. Non-Public School Certification is Not an Otherwise 

Available Public Benefit  

In addition, the public benefits of both direct funding of placement in an NPS 

through the IEP process or reimbursement for placement at a private school as a 

form of rejection of the school district’s offer of FAPE is available to Parent 

Plaintiffs whose children have a right to a FAPE. 20 U.S.C. § 1412(a)(10)(B) and 

(C). The limitation of these public benefits to students with disabilities enrolled in 

public schools does not in itself violate the Free Exercise Clause, as the Court has 

“said nothing of any supposed right of private or parochial schools to share with 

public schools in state largesse, on an equal basis or otherwise.” Norwood v. 

 
1 Incidentally, LAUSD does not exclude Plaintiff Schools from funding for special 
education and related services through equitable service provision. 20 U.S.C. 
§ 1412(a)(10)(A)(vi).  
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Harrison, 413 U.S. 455, 462 (1973).  

LAUSD similarly does not exclude School Plaintiffs from otherwise 

available public benefits on the basis of their religious affiliation. LAUSD must 

timely and meaningfully consult with both religious private school representatives 

and parent representatives of Parentally-Placed private school students attending 

religious schools during the design and development of special education and 

related services for children, including the determination of proportionate funding 

and how, where, and by whom special education and related services will be 

provided for Parentally-Placed private school students, in compliance with the 

IDEA. 20 U.S.C. § 1412(a)(10)(A)(iii). School Plaintiffs can receive these equitable 

services in the same way as any other private school within LAUSD’s boundaries.   

State certification as an NPS is clearly distinct from the “generally available 

public benefits” discussed in recent precedent. In Trinity Lutheran Church of 

Columbia, Inc. v. Comer, benefit at stake was state-provided grants to help 

nonprofit organizations pay for playground resurfacing. Trinity Lutheran Church of 

Columbia, Inc. v. Comer, 582 U.S. 449 (2017). In Espinoza v. Montana Department 

of Revenue, the benefit was a state-provided a tax credit to donors of certain 

organizations that awarded scholarships to selected students attending private 

schools. Espinoza v. Montana Department of Revenue, 140 S.Ct. 2246 (2020). In 

Carson, the public benefit in question was tuition assistance at a public or private 

school selected by the parent. Carson, 142 S.Ct. at 1993-94. These cases all involve 

funding or a grant, with individuals directing the public funding to a religious 

institution at their election or an entity applying for the funding for a non-religious 

project. These examples of direct, monetary support did not involve attendant 

government oversight, partnership, joint decision-making, or ongoing contracting.  

NPS certification, on the other hand, does not solely trigger payment of 

tuition to the private school, as in the funding or grants in the public benefits cases. 

NPS certification is the merely the first step in an intensive contracting process, 
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which requires the negotiation of a master contract and the provision of special 

education and related services to a student under the ongoing supervision and 

direction of the school district. Cal. Educ. Code § 56366; 34 C.F.R. § 300.17 

(“FAPE means special education and related services that – (a) are provided at 

public expense, under public supervision and direction.”) The school district does 

not merely fund tuition at the private school; it establishes processes to oversee and 

evaluate placements at the NPS, methods for evaluating a student’s progress, 

recordkeeping and documentation, and considering whether the student may be 

transitioned back to a public school setting. Cal. Educ. Code § 56366(a). This 

contract and involved, ongoing relationship cannot reasonably be compared to one-

and-done funding or grants. Accordingly, the court should decline to consider NPS 

certification an “otherwise available public benefit.” 

Overall, as the NPS certification requirements are not an otherwise available 

public benefit, Plaintiffs cannot show that they suffered exclusion that amounted to 

a free exercise violation.  

D. Plaintiffs Fail to State an Equal Protection Claim Under the U.S. 

Constitution 

Plaintiffs suggest that the NPS certification requirements restrict their ability 

to send their children to private religious schools of their choice. ECF, Dkt. No. 1, 

¶¶206, 219. This argument fails for a number of reasons. First, Congress’s decision 

to direct public funding to children with disabilities who attend public versus 

private religious schools does not impinge on a parent’s right to direct their child’s 

education. Gary S., 374 F.3d at 20; Strout v. Albanese, 178 F.3d 57, 66 (1st Cir. 

1999), cert denied 120 S.Ct. 329 (1999) (the “fundamental right [to direct child’s 

upbringing and education] does not require the state to directly pay for a sectarian 

education”). “A further anomaly of such a holding would be that only 

persons…with a declared religious belief in the necessity of sending their children 

to private schools would be entitled under the First Amendment to the funding 
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sought.” Gary S., 374 F.3d at 20, fn.3.  

Additionally, Parent Plaintiffs, like any other parents of a child with a 

disability, have a right to participate in the IEP process and accept or decline 

LAUSD’s offer of a FAPE for their child. 34 C.F.R. § 300.321(a)(1); 34 C.F.R. 

§ 300.9. When a parent accepts the LEA’s offer of FAPE, the child has access to 

the full continuum of special education placements outlined in Education Code 

section 56361, subject to the least restrictive environment requirements. 34 C.F.R. 

§ 300.115(a); Cal. Educ. Code § 56365(a). If Parent Plaintiffs decline LAUSD’s 

offer of FAPE, they can place their child in a private school, including any private 

religious school, just like any other parent of a child with a disability. 20 U.S.C. 

§ 14 12(a)(10)(A). Alternatively, Parent Plaintiffs, like any other parent of a child 

with a disability, may reject the offer of FAPE, place their child in a private school, 

including a religious private school, and seek reimbursement from LAUSD. 20 

U.S.C. § 1412(a)(10)(C)(iii). The Education Code requirements related to NPS 

certification and contracting do not abrogate or burden those rights. To the extent 

Parent Plaintiffs allege their children are not receiving a FAPE in their current 

settings, they can utilize the administrative due process complaint procedures. 34 

C.F.R. § 300.507. In no way has LAUSD denied Plaintiffs equal protection on the 

basis of their religion.  

E. If Strict Scrutiny is Applied, a Legitimate Government Interest 

Exists in Avoiding Ongoing Governmental Oversight of Religious 

Entities  

As the Education Code provides for a contractual, ongoing relationship 

between LEAs and NPSs, the removal of the nonsectarian requirement would 

violate the Establishment Clause through requiring direct governmental oversight 

of a religious entity. The separation of Church from State “ha[s] been regarded 

from the beginning as among the most cherished features of our constitutional 

system.” Committee for Public Education v. Nyquist, 413 U.S. 756, 796 (1973). 
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The “means by which state assistance flows to private schools is of some 

importance” and a “material consideration in Establishment Clause analysis.” 

Mueller v. Allen, 463 U.S. 388, 399 (1983); Nyquist, 413 U.S. 756, 781 (1973). “It 

is noteworthy that all but one of our recent cases invalidating state aid to parochial 

schools have involved the direct transmission of assistance from the State to the 

schools themselves.” Mueller, 463 U.S. 399 at 399. Indeed, the policies maintaining 

separation of Church and State attempt to prevent “that kind and degree of 

government involvement in religious life that, as history teaches us, is apt to lead to 

strife and frequently straining a political system to the breaking point.” Walz v. Tax 

Comm’n, 397 U.S. 664, 694 (1970).  

The Court has found schemes providing far less state involvement in 

religious schools than Plaintiffs propose here to result in “excessive entanglement 

between government and religion.” Lemon v. Kurtzman, 403 U.S. 602, 614 (1971). 

In Lemon, the Court struck down a state’s direct payment of a salary supplement to 

private school teachers and reimbursement for the cost of teachers’ salaries, 

textbooks, and instructional materials in certain secular subjects. Id. at 607. In 

Levitt v. Committee for Public Ed., the Court found a state’s reimbursement to 

private schools for the costs of administering teacher-prepared examinations 

unconstitutional. Levitt v. Committee for Public Ed., 413 U.S. 472 (1973). In Meek 

v. Pittenger and Wolman v. Walter, the Court found unconstitutional a state’s loan 

of instructional materials to private schools. Meek v. Pittenger, 421 U.S. 349 

(1975); Wolman v. Walter, 433 U.S. 229 (1977). Notably, the Court found the 

state’s actions in these cases unconstitutional, yet they still primarily involved 

funding or aid and nothing more.  

 The provision of tuition to NPSs under a contract with an LEA is not a 

benefit program under which private citizens “direct government aid to religious 

schools wholly as a result of their own genuine and independent private choice.” 

Zelman v. Simmons-Harris, 536 U.S. 639, 652 (2002). There are no intervening 
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private citizens here. It is a contract between the LEA and a private school that 

governs the conduct of these entities. Cal. Educ. Code § 56365(a). Removal of the 

nonsectarian NPS certification requirement would result in far more entanglement. 

An LEA would be required to enter into a legal contract with the private religious 

school (Cal. Educ. Code, § 56365(a)), monitor the NPS’s compliance with 

implementation of the IEP, state standards, and the IDEA (34 C.F.R. § 300.147(a)), 

evaluate whether each student placed at the NPS is making appropriate educational 

progress (Cal. Educ. Code § 56366(a)(2)(B)), consider whether the needs of the 

student continues to be met at the NPS and whether the student needs to be 

transitioned to a public school setting (Cal. Educ. Code § 56366(a)(2)(B)(ii)), verify 

the NPS’s compliance with staff training and NPS certification requirements (Cal. 

Educ. Code § 56366.1(a)(4)(D), and conduct onsite visits prior to placement of a 

student at the NPS and at least once each school year (Cal. Educ. Code 

§ 56366.1(e)(3).) These oversight requirements are in addition to regular 

interactions the LEA and NPS must have to develop, update, and implement a 

student’s IEP. 20 U.S.C. § 1414(d)(3)-(4).  

This breadth and depth of partnership between the LEA and NPS would 

create immense, unresolvable challenges for the separation of church and state. 

“The potential for conflict ‘inheres in the situation’” because the LEA would be 

“constitutionally compelled to assure that the state supported activity is not being 

used for religious indoctrination.” Levitt, 413 U.S. at 480, quoting Lemon, 403 U.S. 

at 617, 619. The representations Plaintiffs make in the Complaint about their 

instructional program and mission reveal that any separation of secular and non-

secular instruction would be impossible. School Plaintiffs do not attempt to hide 

their goal of seeking to “provide a distinctively Orthodox Jewish education to 

children with disabilities” and that “the inculcation and transmission of Jewish 

religious beliefs and practices to children is the very reason that Shalhevet and 

Yavneh exist.” ECF, Dkt. No. 1, ¶¶76, 152. As “Shalhevet’s and Yavneh’s religious 
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beliefs and identity permeate their entire school and mission,” separation of public 

and private religious interests and monitoring of the provision of special education 

to students at these religious schools would be impossible. ECF, Dkt. No. 1, ¶177.  

This overt goal for religious education of students with disabilities would 

undermine the NPS/LEA relationship and disrupt the ability of the LEA to provide 

students with a FAPE. Children, and particularly children with disabilities, could be 

particularly susceptible to the influence of religious education at school. See Lee v. 

Weisman, 505 U.S. 577, 592, 605 n.6 (1991) (“[T]here are heightened concerns 

with protecting freedom of conscience from subtle coercive pressure in the 

elementary and secondary public schools.”) School Plaintiffs’ desire for religious 

instruction and inculcation vis-à-vis NPS status is not subtle. The religious identify 

of NPSs could also lead to IEP team discrimination on the basis of religion as 

parents or IEP team members attempt to steer children into NPSs that support 

particular religions. 

Further, LAUSD, as a governmental entity, has a compelling interest in 

maintaining the separation of church and state and compliance with state and 

federal law in this area. See, e.g., U.S. Department of Education, Guidance on 

Constitutionally Protected Prayer and Religious Expression in Public Elementary 

and Secondary Schools (May 15, 2023). The potential for overt religious education 

with the removal of the “nonsectarian” requirement from NPS certification would 

also violate Section 8 of Article IV of the California Constitution, which states, 

“Nor shall any sectarian or denominational doctrine be taught or instruction thereon 

permitted, directly or indirectly, in any of the common schools of this State.”  

Maintaining the nonsectarian requirement for NPSs ensures the separation of 

Church and State and avoids the entanglement and monitoring concerns that would 

otherwise arise. The nonsectarian requirement is also narrowly tailored to these 

significant interests. As a result, the Court should uphold the nonsectarian NPS 

certification requirement under a strict scrutiny analysis.  

Case 2:23-cv-01832-JLS-MRW   Document 29   Filed 05/23/23   Page 35 of 37   Page ID #:339

ER-152

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 152 of 295



 

 36 
DWK 4022227v1 DEFENDANTS LOS ANGELES UNIFIED SCHOOL DISTRICT AND ANTHONY 

AGUILAR’S MOTION TO DISMISS PER F.R.C.P. 12(b)(6) 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A
N

N
IS

 W
O

L
IV

E
R

 K
E
L
L
E
Y
 

4
4
4

 W
. 
O

C
E
A

N
 B

L
V
D
.,

 S
U

IT
E
 1

0
7
0
 

L
O

N
G

 B
E
A

C
H
, 
C
A

  
9
0
8
0
2
 

IV. CONCLUSION 

While Plaintiffs make much of alleged exclusion from public benefits and 

infringement on their free exercise of religion, Plaintiffs cannot ignore the rights 

they maintain to direct the religious upbringing and education of their children, 

accept or reject an offer of FAPE from LAUSD, and place their children with 

disabilities who are eligible for special education and related services under the 

IDEA in a private school if they so choose. LAUSD’s compliance with Education 

Code requirements concerning NPS certification requirements does not impede 

those rights. Plaintiffs’ Complaint should be dismissed on all counts or at least with 

respect to LAUSD as a party. 

 

DATED: May 23, 2023 DANNIS WOLIVER KELLEY 
SUE ANN SALMON EVANS 
MEAGAN M. KINSEY 
 
 
 
By: /s/ Sue Ann Salmon Evans 

 SUE ANN SALMON EVANS 
Attorneys for Defendants 

Los Angeles Unified School District 

and Anthony Aguilar  
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DECLARATION OF CHAYA LOFFMAN 
1 

I, Chaya Loffman, declare and state as follows: 

1. My name is Chaya Loffman. I am over the age of 18 and am capable of making 

this declaration pursuant to 28 U.S.C. § 1746. I have personal knowledge of all of 

the contents of this declaration. 

2. I live with my husband Jonathan and our two children in Los Angeles, 

California. My son, M.L., is 4 years old, and my daughter is an infant. 

3. My family are Orthodox Jews. Among other things, this means that we strive 

to abide by the laws of kashrut (which govern dietary restrictions), observe Jewish 

holidays, engage in Orthodox Jewish prayers and services, and otherwise carry out 

the tenets of our faith. 

4. As Orthodox Jews, we also believe firmly in the importance of sending our 

children to an Orthodox Jewish school, where they will not only receive an education 

in secular subjects, but also in the faith. 

5. This belief flows directly from the Torah, the Talmud, and the Jewish Code 

of Law, all of which impose on Jewish parents a duty to transmit the faith to their 

children. 

6. For example, the Torah instructs, “Take to heart these instructions with which 

I charge you this day. Impress them upon your children. Recite them when you stay 

at home and when you are away, when you lie down and when you get up.” 

Deuteronomy 6:7-8; see also Deuteronomy 11:19 (“And you shall teach them to your 

children—reciting them when you stay at home and when you are away, when you 

lie down and when you get up.”). 
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DECLARATION OF CHAYA LOFFMAN 
2 

7. Similarly, the Talmud instructs that parents must teach both Torah and 

rabbinic writings to their children. See, e.g., Talmud Bavli, Kiddushin 29a (“The 

sages taught a father is obligated . . . to teach his son Torah.”); id. at 29b (“From 

where do we know that a father is obligated to teach his son Torah? As it is written, 

‘and you shall teach them to your children’.” (quoting (Deuteronomy 11:19)); id. at 

30a (describing the Torah subjects encompassed within this obligation).  

8. Likewise, the Jewish Code of Law, the Shulchan Aruch, explains that “there 

is an obligation upon each person to teach his son Jewish law; if the father does not 

teach him, the son is obligated to teach himself.” Rabbi Joseph Caro, Shulchan 

Aruch, Yoreh De’ah 245:1.  

9. In keeping with these religious beliefs, my husband and I decided that we 

would send our children to Orthodox Jewish schools. 

10. However, this decision has come at considerable personal cost to us with 

respect to our son M.L., who was diagnosed with autism at age 3. 

11. Because of his disability, M.L. requires a number of services, including 

speech, occupational, and behavioral therapies. 

12. When we first learned of M.L.’s autism, we sought to enroll him in pre-school 

at Yeshiva Toras Emes, a Jewish school serving children from preschool to eighth 

grade. Our hope was that M.L. would receive an education there that nourished his 

Jewish faith while also providing the support necessary for him to progress 

developmentally. 

13. However, soon after M.L. enrolled, we learned that we would be responsible 

for paying the costs of his therapies unless we enrolled M.L. in public school. 
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DECLARATION OF CHAYA LOFFMAN 
3 

14. If he attended public school, he could receive a free and appropriate public 

education (FAPE), including associated special-education and related services, at no 

cost to us under the Individuals with Disabilities Education Act and California law 

implementing that Act. 

15. Likewise, if we wished to send M.L. to a secular private school, we could 

petition for him to receive a FAPE in that setting at no cost to us. 

16. But a provision of the California Education Code excludes any funds from 

being used to reimburse any religious school for the cost of providing a student with 

a FAPE. Because of that law, we would be responsible for all of M.L.’s services if 

we chose to send him to an Orthodox Jewish school. 

17. This information put me and my husband to a stark choice. Though we 

recognized that M.L. might qualify for services in public school at no cost to us, it 

is extremely important to us that he be treated the same as his nondisabled sibling 

and receive a Jewish education. 

18. We therefore made the difficult decision to keep M.L. enrolled in a Jewish 

school even though this meant we would need to pay for special-education services 

out of pocket. M.L. currently receives services at Maor Academy, an Orthodox 

Jewish learning center dedicated to supporting students with special needs and their 

families in the Los Angeles Jewish community. 

19. M.L. has thrived at Maor. He has learned songs that help to explain our 

Jewish faith and regularly engages in other activities that help to nurture our religious 

identity. 
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DECLARATION OF CHAYA LOFFMAN 
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20. However, because of California’s restriction, we have no ability to advocate

that M.L. should be receiving a FAPE including an individualized education plan 

and special-education and related services, at no cost to us. 

21. This means that my husband and I are fully responsible for the costs of M.L.’s

weekly therapy, including 25 hours of behavior therapy and 1 hour of occupational 

therapy. It also means that, solely due to financial strain, we had to discontinue his 

speech therapy. 

22. Though keeping M.L. enrolled in an Orthodox Jewish educational setting

imposes a significant financial burden upon us because of the services required by 

his disability, we feel that we cannot compromise our religious beliefs concerning 

the importance of educating M.L. in an Orthodox Jewish setting. 

23. We firmly intend to send our daughter to Orthodox Jewish schools once she

reaches the appropriate age, and we see no reason why M.L. should be treated any 

differently than his nondisabled sister. 

24. We want M.L. to have the same opportunities as his sister and to be treated

as an equal to her in every respect. This includes giving him the same opportunity 

as she will have to receive a dual curriculum education. We feel that it is 

discriminatory for California to deprive us of that opportunity simply because we 

are religious. 
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Executed on this 9""'"' day of May, 2023. 

Chaya Loffinan 
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I, Sarah Perets, declare and state as follows:

1. My name is Sarah Perets. I am over the age of 18 and am capable of making 

this declaration pursuant to 28 U.S.C. § 1746. I have personal knowledge of all of 

the contents of this declaration.

2. I live with my husband Ariel and our six children in Los Angeles, California. 

My son, N.P., is 14 years old. My other five children range in age from two to twenty.

3. My family are Orthodox Jews. Among other things, this means that we strive 

to abide by the laws of kashrut (which govern dietary restrictions), observe Jewish 

holidays, engage in Orthodox Jewish prayers and services, and otherwise carry out 

the tenets of our faith.

4. As Orthodox Jews, we also believe firmly in the importance of sending our 

children to an Orthodox Jewish school, where they will not only receive an education 

in secular subjects, but also in the faith.

5. This belief flows directly from the Torah, the Talmud, and the Jewish Code 

of Law, all of which impose on Jewish parents a duty to transmit the faith to their 

children.

6. For example, the Torah instructs “Take to heart these instructions with which 

I charge you this day. Impress them upon your children. Recite them when you stay 

at home and when you are away, when you lie down and when you get up.” 

Deuteronomy 6:7-8; see also Deuteronomy 11:19 (“And you shall teach them to your 

children—reciting them when you stay at home and when you are away, when you 

lie down and when you get up.”).

7. Similarly, the Talmud instructs that parents must teach both Torah and 

rabbinic writings to their children. See, e.g., Talmud Bavli, Kiddushin 29a (“The 

sages taught a father is obligated . . . to teach his son Torah.”); id. at 29b (“From 

where do we know that a father is obligated to teach his son Torah? As it is written, 
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DECLARATION OF SARAH PERETS
3

‘and you shall teach them to your children’.” (quoting (Deuteronomy 11:19)); id. at 

30a (describing the Torah subjects encompassed within this obligation). 

8. Likewise, the Jewish Code of Law, the Shulchan Aruch, explains that “there 

is an obligation upon each person to teach his son Jewish law; if the father does not 

teach him, the son is obligated to teach himself.” Rabbi Joseph Caro, Shulchan 

Aruch, Yoreh De’ah 245:1. 

9. In keeping with these religious beliefs, my husband and I decided that we 

would send all of our children to Orthodox Jewish schools.

10. This is the course we took with five of our children, all of whom received an 

education at an Orthodox Jewish school from pre-school through twelfth grade.

11. However, due to California’s discriminatory restriction, which prevents 

special-education funding from being used to provide a free and appropriate public 

education (FAPE) in a private religious school, we were unable to follow these 

beliefs when it came to our son, N.P.

12. At age 3, N.P. was diagnosed with autism, and at age 6, he was diagnosed 

with a WAC gene mutation that results in speech delays, behavioral issues, and 

learning disabilities.

13. We wanted N.P. to have the same educational and religious opportunities as 

his five brothers and sisters, and therefore endeavored to figure out a way for him to 

receive an education at an Orthodox Jewish school that would also provide the 

supports and services necessary to accommodate his disability.

14. We attempted to enroll N.P. in Orthodox Jewish schools such as Emek 

Hebrew Academy and Adat Ari El, but had to withdraw him because we were forced 

to pay for N.P.’s services ourselves.
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DECLARATION OF SARAH PERETS
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15. There was no way for us to access a critical California funding program, 

which could reimburse a private school the cost of N.P.’s special-education and 

related services at no cost to us.  

16. That’s because California law categorically excludes private religious 

schools from the reimbursement program. As a result, we lacked—and continue to 

lack—any ability to petition for N.P. to be placed at a private Orthodox Jewish 

school.

17. Thus, for N.P. to receive an education that nourished both his development 

and his faith, we would be responsible for funding all of his special-education 

services ourselves.

18. We simply could not, and cannot, make this work financially, and so we have 

been forced to enroll N.P. in public school in order to provide an education for our 

son.

19. Unlike our other five children, who have been educated exclusively at 

Orthodox Jewish schools, N.P. has been educated mainly at public schools after our 

brief but failed attempts to enroll him at Orthodox schools. He attended the Wilbur 

Charter School for Advanced Academics, an affiliated charter school that is part of 

the Los Angeles Unified School District (LAUSD), and Emelita Street Elementary 

School, a LAUSD public school. He is now in seventh grade at Sutter Middle School, 

a public school within LAUSD. He stopped receiving a mainstreamed education in 

second grade and does not perform at grade level.

20. N.P. has an individualized education plan that includes speech therapy, 

occupational therapy, and adaptive physical education.

21. These services are currently provided through LAUSD as a means of 

enabling N.P. to receive a FAPE. But we do not believe he is actually receiving a 
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DECLARATION OF SARAH PERETS
5

FAPE in public school, and we would like to petition for placement in an Orthodox 

Jewish school.

22. For one thing, N.P.’s therapeutic and academic progress is severely impacted 

by the fact that he does not receive services both when his public school is not in 

session and when he does not attend school during Orthodox Jewish holidays. N.P. 

would not experience this augmented service disruption in an Orthodox Jewish 

school.

23. For another, we have experienced repeated difficulties getting N.P.’s public 

school to adhere to our religious beliefs concerning Kosher food. Due to his 

disability, N.P. has difficulty understanding the rules surrounding kashrut and 

communicating his needs, and school officials have repeatedly given him non-

Kosher food to eat, despite our frequent requests not to do so.

24. On one occasion, I learned that N.P. had been given pizza, which is rarely 

Kosher, to eat at school. When I spoke to the teacher to remind her again of our 

religious beliefs surrounding food, she told me I had nothing to worry about because

the pizza was vegetarian.

25. The fact that the pizza was vegetarian did not render the food compliant with 

our religious beliefs. It is frustrating to me that I need to argue with N.P.’s teachers 

about how our sincerely held religious beliefs affect N.P.’s needs, and I would not 

need to do this at an Orthodox Jewish school.

26. On another occasion, I was reprimanded by N.P.’s principal over our 

observance of the Jewish holiday Sukkot, which spans seven days. In accordance 

with our observance of the holiday, N.P. did not attend school for the duration of 

Sukkot.

27. After he returned, his principal chastised me for allowing N.P. to miss so 

much school. I explained to her that our religious beliefs, which hold that driving 
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and other forms of work are inappropriate during Sukkot, required us to keep N.P. 

home. She explained to me that she had googled Sukkot and spoken to other Jewish 

people, who said my interpretation of Sukkot was wrong and N.P. could have 

attended school for at least part of the holiday.

28. I resented the fact that N.P.’s principal was instructing me on how to be a 

good Jew, and for using interpretations of Jewish law that we do not agree with to 

support her point. If N.P. attended an Orthodox Jewish school that aligned with our 

religious beliefs, interactions like this would no longer occur.

29. These are not the only problems N.P. has experienced. On two occasions, he 

was sent home from school early due to staffing issues. When I complained, school 

officials told me that I could solve the problem by serving as N.P.’s aide throughout 

each school day myself.

30. Because of these issues, my husband and I would like to petition to have N.P. 

placed in an Orthodox Jewish school to receive the free and appropriate public 

education guaranteed him by the Individuals with Disabilities Education Act and 

California law. However, because of California’s discriminatory exclusion of all 

religious schools from eligibility for such placement, we are unable to do so.

31. Because we cannot provide for N.P.’s education and services without 

California’s special-education funding, we cannot follow our religious beliefs each 

day he remains in public school. Every day N.P. spends in  a public school is another 

day of faith formation that we can never recover.

32. This law prevents us from doing for N.P. what we have done for our other 

five children—providing them with an education that allows both their faith and
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on behalf of 
their minor child M.L.; FEDORA NICK and 
MORRIS TAXON, on their own behalf and on 
behalf of their minor child K.T.; SARAH 
PERETS and ARIEL PERETS, on their own 
behalf and on behalf of their minor child N.P.;
JEAN & JERRY FRIEDMAN SHALHEVET 
HIGH SCHOOL; and SAMUEL A. FRYER 
YAVNEH HEBREW ACADEMY,

Plaintiffs,
v.
CALIFORNIA DEPARTMENT OF 
EDUCATION; TONY THURMOND, in his 
official capacity as Superintendent of Public 
Instruction; LOS ANGELES UNIFIED 
SCHOOL DISTRICT; and ANTHONY 
AGUILAR, in his official capacity as Chief of 
Special Education, Equity, and Access,

Defendants.
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1

I, Fedora Nick, declare and state as follows:

1. My name is Fedora Nick. I am over the age of 18 and am capable of making 

this declaration pursuant to 28 U.S.C. § 1746. I have personal knowledge of all of 

the contents of this declaration.

2. I live with my husband Morris and our three children in Los Angeles, 

California. My son, K.T., is 14 years old. My other two sons are 20 years old and 18

years old.

3. My family are Orthodox Jews. Among other things, this means that we strive 

to abide by the laws of kashrut (which govern dietary restrictions), observe Jewish 

holidays, engage in Orthodox Jewish prayers and services, and otherwise carry out 

the tenets of our faith.

4. As Orthodox Jews, we also believe firmly in the importance of sending our 

children to an Orthodox Jewish school, where they will not only receive an education 

in secular subjects, but also in the faith.

5. This belief flows directly from the Torah, the Talmud, and the Jewish Code 

of Law, all of which impose on Jewish parents a duty to transmit the faith to their 

children.

6. For example, the Torah instructs “Take to heart these instructions with which 

I charge you this day. Impress them upon your children. Recite them when you stay 

at home and when you are away, when you lie down and when you get up.” 

Deuteronomy 6:7-8; see also Deuteronomy 11:19 (“And you shall teach them to your 

children—reciting them when you stay at home and when you are away, when you 

lie down and when you get up.”).
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DECLARATION OF FEDORA NICK 
2

7. Similarly, the Talmud instructs that parents must teach both Torah and 

rabbinic writings to their children. See, e.g., Talmud Bavli, Kiddushin 29a (“The 

sages taught a father is obligated . . . to teach his son Torah.”); id. at 29b (“From 

where do we know that a father is obligated to teach his son Torah? As it is written, 

‘and you shall teach them to your children.’.” (quoting (Deuteronomy 11:19)); id. at 

30a (describing the Torah subjects encompassed within this obligation). 

8. Likewise, the Jewish Code of Law, the Shulchan Aruch, explains that “there 

is an obligation upon each person to teach his son Jewish law; if the father does not 

teach him, the son is obligated to teach himself.” Rabbi Joseph Caro, Shulchan 

Aruch, Yoreh De’ah 245:1. 

9. In keeping with these religious beliefs, my husband and I decided that we 

would send all of our children to Orthodox Jewish schools.

10. This is the course we took with our older two sons, both of whom received 

an education at an Orthodox Jewish school from pre-school through twelfth grade.

11. However, due to California’s discriminatory restriction, which prevents 

special-education funding from being used to provide a free and appropriate public 

education (FAPE) in a private religious school, we could not follow these beliefs 

when it came to our youngest son, K.T.

12. At approximately age 2, K.T. was diagnosed with pervasive developmental 

disorder, not otherwise specified, which is now considered to be part of the autism 

spectrum of disorders.

13. K.T.’s autism results in cognitive, behavioral, and motor difficulties.
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DECLARATION OF FEDORA NICK 
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14. We wanted K.T. to have the same educational and religious opportunities as 

his brothers, and therefore endeavored to figure out a way for him to receive an 

education at an Orthodox Jewish school that would also provide the support and 

services necessary to accommodate his disability.

15. However, there was no way for us to access a critical California funding 

program, which could reimburse a private school the cost of K.T.’s special-education 

and related services at no cost to us.  

16. That’s because California law categorically excludes private religious 

schools from the reimbursement program. As a result, we lacked—and continue to 

lack—any ability to petition for K.T. to be placed at a private Orthodox Jewish 

school.

17. If we enrolled K.T. in an educational setting that nourished both his 

development and his faith, we would be responsible for funding all of his services 

ourselves.

18. We simply could not, and cannot, make this work financially, and so we have 

been forced to enroll K.T. in public school in order to provide an education for our 

son.

19. Unlike our other two children, who have been educated exclusively at 

Orthodox Jewish schools, K.T. has been educated exclusively at public schools. He 

attended Vine Elementary School and Melrose Magnet School, both public schools 

within Los Angeles Unified School District (LAUSD). He is now in eighth grade at 

The City School, a charter school within LAUSD, and is scheduled to transition to a 
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DECLARATION OF FEDORA NICK 
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public high school next year. He has been mainstreamed throughout, but he does not 

perform at grade level.

20. K.T. has an individualized education plan that includes eight service 

providers, including a full-time aide, a supervisor for the aide, speech and 

occupational therapists, adaptive physical education, resource specialists for English 

and math, and a private reading tutor.

21. These services are currently provided through LAUSD as a means of 

enabling K.T. to receive a FAPE. But we do not believe he is actually receiving a 

FAPE in public school.

22. For example, K.T.’s therapeutic and academic progress is severely impacted 

by the fact that he does not receive services both on days when his public school is 

not in session and on days when he cannot attend school due to an Orthodox Jewish 

holiday. K.T. would not experience this level of service disruption were he to attend

an Orthodox Jewish school.

23. In addition, we have experienced repeated difficulties getting K.T.’s public 

school to adhere to our religious beliefs concerning Kosher food. Due to his 

disability, K.T. has difficulty understanding the rules surrounding kashrut and

communicating his needs, and he has repeatedly been given non-Kosher food to eat.

24. In addition, we fear that K.T. will face increased bullying due to his disability 

at a large, chaotic public high school. We think it is paramount that we begin the 

process of seeking placement elsewhere as soon as possible, before he is forced to 

endure the even more challenging environment of high school. 
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25. Because of these issues, my husband and I would like to petition to have K.T. 

placed in an Orthodox Jewish school to receive the free and appropriate public 

education guaranteed him by the Individuals with Disabilities Education Act and 

California law. However, because of California’s discriminatory exclusion of all 

religious schools from eligibility for such placement, we are unable to do so.

26. Because we cannot provide for K.T.’s education and services without 

California’s special-education funding, we are unable to follow our religious beliefs 

each day he remains in public school. Every day K.T. spends in a public school is 

another day of faith formation that we can never recover.

27. Unsurprisingly, K.T.’s inability to attend Orthodox Jewish schools alongside 

his nondisabled siblings has had a profound impact on my family, particularly on 

my son A.T.

28. Inspired by our family’s experience and K.T.’s difficulties at public school, 

A.T. has become a champion for inclusion of children with disabilities, including at 

his own Orthodox Jewish high school. In his advocacy, A.T. has stressed that K.T. 

has not received the same Jewish education in public school as A.T. has received,

which has negatively impacted K.T.’s ability to fully participate in many of the 

religious observances that are important to A.T. and our family.

29. We are very proud of A.T.’s efforts, but we wish they weren’t necessary. 

Instead, we wish we lived in a world that did not contain laws like California’s, 

which discriminate against religious families and their children with disabilities.

30. This law prevents us from doing for K.T. what we have done for our other 

two children—providing them with an education that allows both their faith and 
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intellect to flourish. Without this law, we would be able to advocate that K.T. be 

placed in the best educational environment for his unique circumstances.
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UNITED STATES DISTRICT COURT 
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CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on behalf of 
their minor child M.L.; FEDORA NICK and 
MORRIS TAXON, on their own behalf and on 
behalf of their minor child K.T.; SARAH 
PERETS and ARIEL PERETS, on their own 
behalf and on behalf of their minor child N.P.; 
JEAN & JERRY FRIEDMAN SHALHEVET 
HIGH SCHOOL; and SAMUEL A. FRYER 
YAVNEH HEBREW ACADEMY, 

Plaintiffs, 
v. 
CALIFORNIA DEPARTMENT OF 
EDUCATION; TONY THURMOND, in his 
official capacity as Superintendent of Public 
Instruction; LOS ANGELES UNIFIED 
SCHOOL DISTRICT; and ANTHONY 
AGUILAR, in his official capacity as Chief of 
Special Education, Equity, and Access, 
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DECLARATION OF RABBI DAVID BLOCK 
   2 

I, David Block, declare and state as follows: 

1. My name is David Block. I am over the age of 18 and am capable of making 

this declaration pursuant to 28 U.S.C. § 1746. I have personal knowledge of all of 

the contents of this declaration. 

2. Since 2020, I have served as Head of School at the Jean & Jerry Friedman 

Shalhevet High School, a private co-educational Orthodox Jewish high school in Los 

Angeles, California. Prior to holding this position, I served as the Associate Head of 

School at Shalhevet for two years. Before that, I served as Assistant Principal for 

Judaic Studies. I am a rabbi and received my semicha, or rabbinic ordination, at 

Yeshiva University in 2016. 

3. Founded in 1992, Shalhevet offers a rigorous, dual curriculum of Judaic and 

college preparatory studies. Shalhevet’s goals are to promote the values of our 

Jewish heritage, the ideals of American democracy, and a passionate support for the 

welfare of the State of Israel, within an environment that encourages critical and 

creative thought. 

4. Shalhevet emphasizes study of Torah and following Jewish law, halacha, 

which is the primary goal of Jewish education and of paramount importance in 

Orthodox Judaism. “All the faith and all the love in the world remain insignificant 

until they are actualized in a regular routine, in the Halakhah, which transforms faith 

and love into reality.” Norman Lamm, The Illogic of Logical Conclusions, in 

Derashot Shedarashti: Sermons of Rabbi Norman Lamm, Feb. 10, 1973, 

https://perma.cc/J962-C96B. 

5. Study of Torah is not simply about the accumulation of knowledge or 

development of skill: “even if one has retained nothing, the experience itself—live 
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DECLARATION OF RABBI DAVID BLOCK 
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contact with the epiphanous divine will manifested through Torah, and encounter 

with the divine Presence, which hovers over its student—is immeasurably 

important.” Aharon Lichtenstein, Study, in 20th Century Jewish Religious Thought 

931, 934 (A. Cohen & P. Mendes-Flohr eds., 2009). 

6. Shalhevet’s educational model is built on the following core values: deep 

commitment to Torah and Israel; critical thinking and academic inquiry; 

transformative personal growth; empathetic dialogue and discourse; active 

engagement in community and beyond; and wellness, joy, and self-actualization. 

7. In this way, we help Orthodox Jewish parents to fulfill their duty to provide 

an Orthodox Jewish education to their children. 

8. Shalhevet also strives to create an inclusive learning environment, where 

students are prepared to lead meaningful, confident, and thoughtful Modern 

Orthodox lives. 

9. One area in which Shalhevet wishes to explore becoming more inclusive is 

the education of students with disabilities. 

10. Shalhevet believes that the Torah commands members of the Jewish 

community to care for the most vulnerable, including those with disabilities. The 

Torah further commands us to go and seek out the most vulnerable among us and to 

welcome them into our community, rather than waiting for them to approach us. 

11. For Shalhevet, these religious commands call us to explore developing a 

program for children with disabilities that enables each child to obtain the required 

individualized support necessary for his or her educational progress. 

12. A primary way we could provide this individualized support is to become 

a certified nonpublic school (NPS) under California law. If certified, Shalhevet could 
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DECLARATION OF RABBI DAVID BLOCK 
   4 

receive students with disabilities as part of the free and appropriate public education 

guaranteed to them by the Individuals with Disabilities Education Act and California 

law. 

13. Unfortunately, however, California will only certify schools if they are 

“nonsectarian,” meaning, in part, that the applicant must state that the school is not 

“formally affiliated with a religious group or sect.” Cal. Code Regs. tit. 5, § 3001(p). 

Shalhevet obviously runs afoul of this requirement because of its affiliation with the 

Orthodox Jewish faith. 

14. Thus, though Shalhevet seeks the opportunity to qualify to provide a 

distinctively Orthodox Jewish education to children with disabilities, California’s 

nonsectarian requirement puts us to an impossible choice: we can either be a 

religious school or seek certification as an NPS—we cannot do both. 

15. Even beginning the certification process would require me to violate 

Shalhevet’s sincerely held religious beliefs, since to do so would require me to 

disavow its religious character as a Jewish educational institution. 

16. I could not possibly violate those beliefs, and so we are unable to even 

explore NPS certification. 

17. California’s law asks Shalhevet to choose between its religious beliefs and 

the ability to receive needed funding to serve students with disabilities. This choice 

is particularly perplexing, since it is our religious beliefs that motivate us to explore 

how we can better serve those with disabilities. 
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DECLARATION OF RABBI DAVID BLOCK 
   5 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on this ______ day of May, 2023. 

 

____________________________
Rabbi David Block 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
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1 I, Shlomo Einhorn, declare and state as follows: 

2 1. My name is Shlomo Einhorn. I am over the age of 18 and am capable of 

3 making this declaration pursuant to 28 U.S.C. § 1746. I have personal knowledge of 

4 all of the contents of this declaration. 

5 2. Since 2012, I have served as Rabbi and Dean of the Samuel A. Fryer 

6 Yavneh Hebrew Academy, a private co-educational Orthodox Jewish high school 

7 in Los Angeles, California serving students from early childhood through eighth 

8 grade. I received my rabbinic ordination (Yoreh Yoreh) from Yeshiva University in 

9 2004 and my advanced rabbinic ordination (Yadin Yadin) from Yeshiva University 

10 in 2018. 

11 3. Founded in 1958, Yavneh offers a rigorous, dual curriculum of Judaic and 

12 college preparatory studies. 

13 4. Yavneh emphasizes study of Torah and following Jewish law, halacha, which 

14 is the primary goal of Jewish education and of paramount importance in Orthodox 

15 Judaism. "All the faith and all the love in the world remain insignificant until they 

16 are actualized in a regular routine, in the Halakhah, which transforms faith and love 

17 into reality." Norman Lamm, The Illogic of Logical Conclusions, in Derashot 

18 Shedarashti: Sermons of Rabbi Norman Lamm, Feb. 10, 1973, 

19 https://perma.cc/J962-C96B. 

20 5. Study of Torah is not simply about the accumulation of knowledge or 

21 development of skill: "even if one has retained nothing, the experience itself-live 

22 contact with the epiphanous divine will manifested through Torah, and encounter 

23 with the divine Presence, which hovers over its student-is immeasurably 
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1 important." Aharon Lichtenstein, Study, in 20th Century Jewish Religious Thought 

2 931,934 (A. Cohen & P. Mendes-Flohr eds., 2009). 

3 6. Yavneh's mission is to inspire and provide the tools for lifelong Jewish living. 

4 These include Ahavat and Limud Torah, Mitzvot, and steadfast support of Medinat 

5 Yisrael. 

6 7. Yavneh fulfills its mission by guiding its students in the pursuit of knowledge 

7 in a manner that maintains intellectual honesty, excites students ' curiosity, and meets 

8 the demands of scholarship. We seek to instill in our students a fineness of character, 

9 respect for others, integrity, and the centrality of worthy deeds in Jewish life. 

10 8. In this way, we help Orthodox Jewish parents to fulfill their duty to provide 

11 an Orthodox Jewish education to their children. 

12 9. Yavneh also strives to create an inclusive learning environment, including for 

13 students with disabilities. Through our CAL Department, we work to accommodate 

14 the unique needs of each student, so that all Y avneh students have the tools necessary 

15 to successfully demonstrate their knowledge. We provide accommodations such as 

16 small-group testing, assistive technologies, and other interventions to meet this goal. 

17 10. Y avneh would like to explore additional avenues of serving students with 

18 disabilities, especially those with more complex needs. 

19 11. A primary way we could provide this individualized support is to become a 

20 certified nonpublic school (NPS) under California law. If certified, Yavneh could 

21 receive students with disabilities as part of the free and appropriate public education 

22 guaranteed to them by the Individuals with Disabilities Education Act and California 

23 law. 
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11

1 12. Unfortunately, however, California will only certify schools if they are 

2 "nonsectarian," meaning, in part, that the applicant must state that the school is not 

3 "formally affiliated with a religious group or sect." Cal. Code Regs. tit. 5, § 3001 (p ). 

4 Y avneh obviously runs afoul of this requirement because of its affiliation with the 

5 Orthodox Jewish faith. 

6 13. Thus, though Y avneh seeks the opportunity to qualify to provide a 

7 distinctively Orthodox Jewish education to children with disabilities, California' s 

8 nonsectarian requirement puts us to an impossible choice: we can either be a 

9 religious school or seek certification as an NPS-we cannot do both. 

10 14. Even beginning the certification process would require me to violate 

11 Y avneh ' s sincerely held religious beliefs, since to do so would require me to disavow 

12 its religious character as a Jewish educational institution. 

13 15. I could not possibly violate those beliefs, and so we are unable to even 

14 explore NPS certification. 

15 16. California's law asks Yavneh to choose between its religious beliefs and the 

16 ability to receive needed funding to serve students with disabilities. This choice is 

17 particularly perplexing, since it is our religious beliefs that motivate us to seek how 

18 we can better serve those with disabilities. 

19 I declare under penalty of perjury that the foregoing is true and correct. 

20 

21 

22 

23 

Executed on this ___ day of May, 2023. 

Rabbi Shlomo Einhorn 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on 
behalf of their minor child M.L.; FEDORA 
NICK and MORRIS TAXON, on their own 
behalf and on behalf of their minor child 
K.T.; SARAH PERETS and ARIEL 
PERETS, on their own behalf and on 
behalf of their minor child N.P.; JEAN & 
JERRY FRIEDMAN SHALHEVET HIGH 
SCHOOL; and SAMUEL A. FRYER 
YAVNEH HEBREW ACADEMY, 

Plaintiffs, 

v. 

CALIFORNIA DEPARTMENT OF 
EDUCATION; TONY THURMOND, in his 
official capacity as Superintendent of 
Public Instruction; LOS ANGELES 
UNIFIED SCHOOL DISTRICT; and 
ANTHONY AGUILAR, in his official 
capacity as Chief of Special Education, 
Equity, and Access, 

Defendants.  

No. 23-1832 

 

 

COMPLAINT 

 

 

 

JURY DEMAND 
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NATURE OF THE ACTION 

1. The State of California discriminates against Jewish children with 

disabilities and Jewish schools that seek to provide an education for 

children with disabilities. Plaintiffs bring this federal civil rights action 

under 42 U.S.C. § 1983 to vindicate their rights guaranteed by the First 

Amendment’s Free Exercise Clause and the Fourteenth Amendment’s 

Equal Protection Clause. 

2. Plaintiff parents Chaya Loffman and Jonathan Loffman, Fedora 

Nick and Morris Taxon, and Sarah Perets and Ariel Perets reside within 

the boundaries of the Los Angeles Unified School District. They are 

Jewish parents who seek to send their children with disabilities to 

Orthodox Jewish schools with the help of generally available public 

funds.  

3. Plaintiff schools Jean & Jerry Friedman Shalhevet High School and 

Samuel A. Fryer Yavneh Hebrew Academy are private Orthodox Jewish 

schools located in Los Angeles that seek the ability to obtain state 

certification to access generally available public funds and better serve 

Jewish students with disabilities.  

4. The Individuals with Disabilities Education Act, a federal statute, 

provides funding to States to provide a special education and related 

services to students with disabilities. 

5. IDEA provides that if certain conditions are met, a State may place 

children with disabilities in private schools, and generally available 
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public funds may be used to pay tuition and the special education and 

related services at those schools.  

6. But California discriminates against religious children with 

disabilities and against religious schools. 

7. The State will not allow a private school to access otherwise 

generally available funds for special education if the private school is 

religious. Under California law, only “nonsectarian” schools are welcome.  

8. It is thus impossible for a child with a disability to be placed at a 

religious school and receive the same funding that he would otherwise be 

entitled to had his parents sent him to a nonreligious school.  

9. It is similarly impossible for a private religious school to receive the 

public funding necessary to provide critical services to children with 

disabilities. 

10. Since parents often cannot afford to pay for disability services 

themselves, California forces them to choose between accessing those 

services and giving their children a Jewish education. 

11. Defendants California Department of Education and 

Superintendent of Public Instruction Tony Thurmond are responsible for 

administering and implementing California law governing nonpublic 

schools and special education funding, including IDEA funding. 

Defendants Los Angeles Unified School District and Anthony Aguilar, 

LAUSD’s Chief of Special Education, Equity, and Access, administer 
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funding for children with disabilities within LAUSD, including those who 

are placed at nonpublic schools. 

12. Defendants’ administration and implementation of California law 

excludes Plaintiffs from the generally available public funding necessary 

to provide an education to students with disabilities. 

13. Plaintiffs merely seek to educate and care for children with 

disabilities and practice their Jewish faith on an equal basis with other 

California citizens.  

14. As the Supreme Court recently held, they are entitled to equal 

treatment because “religious schools and the families whose children 

attend them . . . ‘are members of the community too.’” Espinoza v. Mont. 

Dep’t of Revenue, 140 S. Ct. 2246, 2262 (2020). Excluding Plaintiffs from 

government programs—for no other reason than the fact that they are 

religious—is “odious to our Constitution and cannot stand.” Id. at 2263 

(cleaned up). 

JURISDICTION AND VENUE 

15. This action arises under the Constitution and laws of the United 

States. The Court has subject-matter jurisdiction under 28 U.S.C. 

§§ 1331 and 1343. 

16. The Court has authority to issue the declaratory and injunctive 

relief sought under 28 U.S.C. §§ 2201 and 2202. 
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17. Venue lies in this district under 28 U.S.C. § 1391(b)(1) because all 

Defendants reside in California and Defendants LAUSD and Aguilar 

reside in the Central District of California.  

18. Venue also lies in this district under 28 U.S.C. § 1391(b)(2) 

because a substantial part of the events or omissions giving rise to the 

claims in this lawsuit occurred in the Central District of California. 

THE PARTIES 

19. Plaintiffs Chaya Loffman and Jonathan Loffman are devout 

Orthodox Jews and reside in Los Angeles, California.  

20. The Loffmans have an infant daughter and a 4-year-old son, M.L. 

M.L. is diagnosed with high functioning autism. He currently receives 

services at Maor Academy, an Orthodox Jewish learning center dedicated 

to supporting students with special needs and their families in the Los 

Angeles Jewish community.  

21. California’s unconstitutional laws discriminate against religious 

parents like the Loffmans by forbidding them from using otherwise 

generally available public funding for special education services at an 

Orthodox Jewish school.  

22. The Loffmans are suing in their own right and on behalf of their 

minor son M.L. 

23. Plaintiffs Fedora Nick and Morris Taxon are devout Orthodox 

Jews and reside in Los Angeles, California. 
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24. The Taxons have three sons and send all their children to 

Orthodox Jewish schools, except for their youngest, K.T. K.T., their 14-

year-old son, is currently in eighth grade and attends a public charter 

school in LAUSD. K.T. is diagnosed with autism, which results in 

pronounced academic deficiencies.  

25. California’s unconstitutional laws discriminate against religious 

parents like the Taxons by forbidding them from using otherwise 

generally available public funding for special education services at an 

Orthodox Jewish school.  

26. The Taxons are suing in their own right and on behalf of their 

minor son K.T. 

27. Plaintiffs Sarah Perets and Ariel Perets are devout Orthodox Jews 

and reside in Los Angeles, California.  

28. The Peretses have 6 children and have sent all their children to 

Orthodox Jewish schools, except for N.P. N.P., their 14-year-old son, is 

currently in seventh grade and attends a public school in LAUSD. N.P. 

is diagnosed with autism and a WAC gene mutation that results in 

speech delays, behavioral issues, and learning disabilities. 

29. California’s unconstitutional laws discriminate against religious 

parents like the Peretses by forbidding them from using otherwise 

generally available public funding to receive special education services at 

an Orthodox Jewish school.  
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30. The Peretses are suing in their own right and on behalf of their 

minor son N.P. 

31. The Jean & Jerry Friedman Shalhevet High School is a private 

Orthodox Jewish high school in Los Angeles, California. Shalhevet offers 

a co-educational, Modern Orthodox education with a rigorous dual 

curriculum of Judaic and college preparatory studies.  

32. Shalhevet seeks to qualify to provide a religious education to 

children with disabilities. But because California prohibits the use of 

generally available public funds for children to receive a free appropriate 

public education (FAPE) at private religious schools, Shalhevet currently 

cannot qualify to apply for special education funding, including IDEA 

funding. 

33. The Samuel A. Fryer Yavneh Hebrew Academy is a private 

Orthodox Jewish school in Los Angeles, California. Yavneh offers a co-ed 

education to students from pre-kindergarten through eighth grade. 

Yavneh provides a rigorous modern Orthodox education alongside 

secular studies, enabling its students to flourish as community leaders 

and model American citizens. 

34. Yavneh seeks to qualify to provide a religious education to children 

with disabilities. But because California prohibits the use of generally 

available public funds for children to receive a FAPE at private religious 

schools, Yavneh currently cannot qualify to apply for special education 

funding, including IDEA funding. 
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35. Defendant California Department of Education (CDE) is charged 

with overseeing the implementation and interpretation of California 

state law that makes up California’s IDEA state plan, including the 

certification of nonpublic schools and the distribution of federal IDEA 

funds and state special education funds to LEAs.  

36. Defendant Tony Thurmond is the State Superintendent of Public 

Instruction. Thurmond is responsible for overseeing the certification and 

renewal of nonpublic schools. See Cal. Educ. Code § 56366.1. Thurmond 

is sued in his official capacity only. 

37. Defendant Los Angeles Unified School District (LAUSD) is a local 

educational agency that, under California law, contracts with certified 

nonpublic schools as possible placements for students with disabilities. 

See Cal. Educ. Code § 56366. Once a student with a disability is placed, 

LAUSD is responsible for reimbursing the nonpublic school the cost of 

tuition and special education and related services. See Cal. Educ. Code 

§§ 56365(a), (d), 56366.5(a). LAUSD receives its federal and state special 

education funding from CDE. See 20 U.S.C. § 1413(a). 

38. Anthony Aguilar is Chief of Special Education, Equity and Access 

for LAUSD. The LAUSD’s Division of Special Education has the 

authority to contract for nonpublic services under Cal. Educ. Code 

§ 56366 and Cal. Code Regs. tit. 5, § 3065. Aguilar is responsible for the 

administration of special education funds within LAUSD. Aguilar is sued 

in his official capacity only. 
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BACKGROUND 

The Individuals with Disabilities Education Act 

39. The Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400 

et seq., was enacted in 1990 and offers federal funding to States to assist 

in educating children with disabilities. 

40. The stated purpose of IDEA is “to ensure that all children with 

disabilities have available to them a free appropriate public education” 

and “to assist States, localities, educational service agencies, and Federal 

agencies to provide for the education of all children with disabilities.” 20 

U.S.C. §§ 1400(d)(1)(A), (C) (emphasis added).  

41. In exchange for federal funding, a State must comply with a 

number of statutory conditions, including the requirement to provide a 

FAPE to all eligible “children with disabilities residing in the State 

between the ages of 3 and 21, inclusive.” 20 U.S.C. § 1412(a)(1)(A). 

42. The FAPE must be “provided in conformity with the [student’s] 

individualized education program.” 20 U.S.C. § 1401(9)(D). 

Individualized education programs are typically called IEPs. 

43. A student’s IEP is “a written statement for each child with a 

disability” that covers, inter alia, a “child’s present levels of academic 

achievement and functional performance,” “a statement of measurable 

annual goals, including academic and functional goals,” and “a statement 

of the special education and related services and supplementary aids and 
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services, based on peer-reviewed research to the extent practicable, to be 

provided to the child, or on behalf of the child.” 20 U.S.C. § 1414(d). 

44. A student’s IEP is prepared with input by teachers, school officials, 

and a student’s parents.  

45. IDEA also permits children to receive funding in private schools 

under certain circumstances. 

46. Specifically, the statute provides that:  

Children with disabilities in private schools and facilities are 

provided special education and related services, in accordance 

with an individualized education program, at no cost to their 

parents, if such children are placed in, or referred to, such 

schools or facilities by the State or appropriate local educational 

agency as the means of carrying out the [statute’s] 

requirements[.] 

20 U.S.C. § 1412(a)(10)(B)(i). 

47. The “special education” provided under IDEA “means specially 

designed instruction, at no cost to parents, to meet the unique needs of a 

child with a disability, including- (A) instruction conducted in the 

classroom, in the home, in hospitals and institutions, and in other 

settings; and (B) instruction in physical education.” 20 U.S.C. § 1401(29); 

see also 34 C.F.R. 300.39(a) (defining “special education”). 

48. The “related services” provided under IDEA:  

[M]eans transportation, and such developmental, corrective, and 

other supportive services (including speech-language pathology 

and audiology services, interpreting services, psychological 

services, physical and occupational therapy, recreation, 

including therapeutic recreation, social work services, school 

Case 2:23-cv-01832   Document 1   Filed 03/13/23   Page 10 of 39   Page ID #:10

ER-251

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 251 of 295



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 

 

10 
 

nurse services designed to enable a child with a disability to 

receive a free appropriate public education as described in the 

individualized education program of the child, counseling 

services, including rehabilitation counseling, orientation and 

mobility services, and medical services, except that such medical 

services shall be for diagnostic and evaluation purposes only) as 

may be required to assist a child with a disability to benefit from 

special education, and includes the early identification and 

assessment of disabling conditions in children.  

20 U.S.C. § 1401(26)(A); see also 34 C.F.R. 300.34(a) (defining “related 

services”).  

The California Education Code 

49. California, like every State, has chosen to participate in IDEA. 

50. Every year, California receives millions of dollars in IDEA funding 

from the federal government. California supplements these federal funds 

with state funding for services to children with disabilities. 

51. In order to comply with IDEA’s requirements and enable 

California to receive federal funding, California adopted a state plan and 

enacted a series of statutes and regulations. Cal. Educ. Code §§ 56000 et 

seq.; Cal. Code Regs. tit. 5, §§ 3000 et seq. 

52. As relevant here, this includes IDEA’s requirements to provide a 

FAPE, and its provision that placement in private school is appropriate 

“if no appropriate public education program is available.” Cal. Educ. Code 

§ 56365(a). 

53. When a student is placed in a nonpublic school, public funding 

reimburses “the full amount of the tuition,” as well as the special 
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education and related services covered by the student’s IEP. See Cal. 

Educ. Code § 56365(d); Cal. Educ. Code § 56365(a); Cal. Educ. Code 

§ 56031(a) (defining “[s]pecial education” “in accordance with Section 

1401(29) of Title 20 of the United States Code”); Cal. Educ. Code 

§ 56363(a) (defining “‘related services’ as that term is defined in Section 

1401(26) of Title 20 of the United States Code”); see also Cal. Educ. Code 

§ 56363(b) (listing included services). 

54. However, California’s program for placing children in private 

schools categorically excludes religious schools.  

55. To be eligible as a placement for a student with a disability, the 

CDE must “certify” an applicant school as a nonpublic school. See Cal. 

Educ. Code §§ 56366.1, 56366.8. 

56. To meet those certification requirements, California law requires 

the school to be “nonsectarian.” Cal. Educ. Code § 56365. 

57. An NPS applicant must therefore “certify” that it is nonsectarian. 

Cal. Code Regs. tit. 5, § 3060(d)(6). 

58. CDE regulations define “[n]onsectarian” as “a private, nonpublic 

school . . . that is not owned, operated, controlled by, or formally affiliated 

with a religious group or sect, whatever might be the actual character of 

the education program or the primary purpose of the facility and whose 

articles of incorporation and/or by-laws stipulate that the assets of such 

agency or corporation will not inure to the benefit of a religious group.” 

Cal. Code Regs. tit. 5, § 3001(p). 
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59. As a result of these requirements, private religious schools are 

wholly excluded from becoming certified NPS’s, meaning that children 

cannot be placed there as a means of receiving a FAPE, and private 

religious schools are incapable of receiving the public funding otherwise 

available to private secular schools. 

60. Moreover, in order for students with disabilities to receive a FAPE 

outside of public school, a private school must meet a number of 

requirements. See, e.g., Cal. Educ. Code §§ 56365, 56366, 56366.1.  

61. Defendants, however, possess discretion to waive or request 

waiver of requirements necessary for a private school to receive public 

funds to educate students with disabilities. See, e.g., Cal. Educ. Code 

§ 56366.2(a), (b); Cal. Educ. Code § 56101. 

62. But upon information and belief, Defendants have not waived and 

will not waive the “nonsectarian” requirement necessary for private 

religious schools to access otherwise generally available public funding. 

63. Similarly, the California Education Code allows a nonpublic, 

nonsectarian school to petition for waiver of requirements to receive 

funding, but private religious schools cannot. See, e.g., Cal. Educ. Code 

§ 56366.2. 

64. California law thus treats comparable secular conduct more 

favorably than religious conduct, and it allows individualized exemptions 

for secular private schools but not religious ones.  
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Religious Beliefs 

65. Jewish parents have a duty to transmit Jewish religious beliefs 

and practices to their children. 

66. The Torah and the Talmud repeatedly exhort parents to train 

their children in Jewish religious belief and practice. 

67. For example, the Torah instructs “Take to heart these instructions 

with which I charge you this day. Impress them upon your children. 

Recite them when you stay at home and when you are away, when you 

lie down and when you get up.” Deuteronomy 6:7-8; see also Deuteronomy 

11:19 (“And you shall teach them to your children—reciting them when 

you stay at home and when you are away, when you lie down and when 

you get up”). 

68. Similarly, the Talmud instructs that parents must teach both 

Torah and rabbinic writings to their children. See, e.g., Talmud Bavli, 

Kiddushin 29a (“The sages taught a father is obligated . . . to teach his 

son Torah”); id. at 29b (“From where do we know that a father is obligated 

to teach his son Torah? As it is written, ‘and you shall teach them to your 

children’ (Deuteronomy 11:19)”); id. at 30a (describing the Torah subjects 

encompassed within this obligation).  

69. Likewise, the Jewish Code of Law, the Shulchan Aruch, explains 

that “there is an obligation upon each person to teach his son Jewish law; 

if the father does not teach him, the son is obligated to teach himself.” 

Rabbi Joseph Caro, Shulchan Aruch, Yoreh De’ah 245:1.  
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70. As a result, civil courts have long recognized that “[r]eligious 

education is a matter of central importance in Judaism. . . . [T]he Torah 

is understood to require Jewish parents to ensure that their children are 

instructed in the faith.” Our Lady of Guadalupe Sch. v. Morrissey-Berru, 

140 S. Ct. 2049, 2065 (2020). 

71. The primary goal of Jewish education is the study of Torah. The 

study of Torah is itself a form of religious worship. See Chaim Saiman, 

Halakhah: The Rabbinic Idea of Law 6 (2018) (“For as the Talmud sees 

it, the study of Torah, a study often centered on picayune particulars of 

halakhah, is one of the most pristine forms of divine worship”). 

72. Study of Torah is not simply about the accumulation of knowledge 

or development of skill: “even if one has retained nothing, the experience 

itself—live contact with the epiphanous divine will manifested through 

Torah, and encounter with the divine Presence, which hovers over its 

student—is immeasurably important.” Aharon Lichtenstein, Study, in 

20th Century Jewish Religious Thought 931, 934 (A. Cohen & P. Mendes-

Flohr eds., 2009). 

73. Thus, “for modern Orthodox Jews, enrolling their children in a 

dual curriculum Jewish day school is ‘virtually mandatory.’” Westchester 

Day Sch. v. Vill. of Mamaroneck, 417 F. Supp. 2d 477, 497 (S.D.N.Y. 

2006), aff’d, 504 F.3d 338 (2d Cir. 2007); id. at 545 (“the religious 

education of children is in fact central to modern Orthodox Judaism: the 

religious education of children is a key religious obligation mandated by 
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the Torah, and for most modern Orthodox Jews, the enrollment of their 

children in a dual curriculum Jewish school . . . is virtually mandatory”). 

74. Parent Plaintiffs believe that enrolling their children in Orthodox 

Jewish schools is a religious obligation and are therefore committed to 

transmitting their Jewish religious beliefs and practices to their children, 

including their children with disabilities. 

75. For this reason, the Loffmans, Taxons, and Peretses send their 

school-age non-disabled children to Orthodox Jewish religious schools. 

76. The school Plaintiffs are dedicated to the same mission. Shalhevet 

and Yavneh help parents to meet their obligation to provide Jewish 

education to their children. Indeed, the inculcation and transmission of 

Jewish religious beliefs and practices to children is the very reason that 

Shalhevet and Yavneh exist.  

The Loffman Family 

77. Plaintiffs Chaya and Jonathan Loffman are devout Orthodox Jews 

who reside in Los Angeles, California. They have an infant daughter and 

a four-year-old son, M.L.  

78. M.L. currently receives services through Maor Academy, an 

Orthodox Jewish learning center dedicated to supporting students with 

disabilities and their families in the Los Angeles Jewish community. 

79. At age 3, M.L. was diagnosed with autism after his parents began 

to notice speech delays.  
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80. M.L.’s condition means that he qualifies as a child with a disability 

as defined under 20 U.S.C. § 1401(3)(A)(i) and a child with exceptional 

needs as defined in Cal. Educ. Code § 56026. He is therefore entitled to 

receive special education and related services. 

81. The Loffmans are Orthodox Jews. In accordance with their 

sincerely held religious beliefs, the Loffman family strive to observe the 

laws of kashrut, observe Jewish holidays, engage in Orthodox Jewish 

prayers, and generally carry out the tenets of their faith. 

82. The Loffmans also believe that they are obligated to send their 

children to Orthodox Jewish schools to maintain and strengthen their 

family’s Jewish religious beliefs, culture, and heritage. 

83. Consistent with these beliefs, the Loffmans intend to enroll their 

infant daughter in Orthodox Jewish schools. 

84. Due to their sincerely held religious beliefs, the Loffmans also 

desire to enroll M.L. in an Orthodox Jewish school. They wish for M.L. to 

receive both a religious and secular education, as well as receive the 

services necessary to support his disability. 

85. The Loffmans therefore enrolled M.L. in pre-school at Yeshiva 

Toras Emes’ pre-school, a Jewish school serving children from preschool 

to eighth grade. 

86. At preschool, M.L. received behavioral, occupational, and speech 

therapy. Shortly after enrolling, however, the Loffmans were informed 
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that M.L.’s therapy would not be paid for unless M.L. attended public 

school and received an IEP.  

87. Because the Loffmans wanted him to have an Orthodox Jewish 

education, they opted to pay out of pocket for M.L.’s costly therapies. 

88. The Loffmans were eventually forced to discontinue M.L.’s speech 

therapy due to the exorbitant costs associated with paying for therapies 

out of pocket. 

89. The Loffmans subsequently enrolled M.L. at Maor Academy, 

where they continue to pay weekly for his 25 hours of behavior therapy 

and 1 hour of occupational therapy out of pocket, as well as his tuition. 

90. The Loffmans recognize that M.L. might be eligible for more 

services in public school as part of an IEP, but they have been forced to 

forgo those services due to California law and Defendants’ practices.  

The Taxon Family 

91. Plaintiffs Fedora Nick and Morris Taxon are devout Orthodox 

Jews who live in Los Angeles, California. The Taxons have three sons 

ranging in age from fourteen to twenty: S.T., A.T., and K.T.  

92. S.T. and A.T. have attended Orthodox schools for the entirety of 

their primary education. 

93. K.T. is fourteen years old and is currently in eighth grade. K.T. 

currently attends the City School, a charter school in the LAUSD. 
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94. At age 2, K.T. was diagnosed with autism, then known as 

pervasive developmental disorder, which results in pronounced cognitive 

deficiencies. 

95. K.T. first showed signs of autism at 6 months old, when his 

parents began to notice developmental delays, such as an inability to sit 

up, walk, and roll over. 

96. K.T.’s condition means that he qualifies as a child with a disability 

as defined under 20 U.S.C. § 1401(3)(A)(i) and a child with exceptional 

needs as defined in Cal. Educ. Code § 56026. He is therefore entitled to 

receive special education and related services. 

97. The Taxons are Orthodox Jews. In accordance with their sincerely 

held religious beliefs, the Taxon family strive to observe the laws of 

kashrut, observe Jewish holidays, engage in Orthodox Jewish prayers, 

and generally carry out the tenets of their faith.  

98. The Taxons also believe that they are obligated to send their 

children to Orthodox Jewish day schools to maintain and strengthen 

their family’s Jewish religious beliefs, culture, and heritage. 

99. Consistent with these beliefs, the Taxons sent S.T. and A.T. 

exclusively to Orthodox Jewish schools. 

100. Due to their sincerely held religious beliefs, the Taxons also 

desire to enroll K.T. in an Orthodox Jewish school, as they have done 

with K.T.’s siblings. They wish for him to be educated at a school where 
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he can receive both a religious and secular education, as well as the 

services necessary to support his disability. 

101. As soon as K.T. was in preschool, his parents began to seek out 

educational opportunities tailored to K.T.’s needs. But the Taxons have 

been unable to place K.T. in an Orthodox Jewish school due to 

California’s prohibition on using generally available special-education 

funding at private religious schools. 

102. As noted above, California prohibits the certification of religious 

nonpublic schools, meaning that private religious schools cannot receive 

public funding and work with the State to provide special-education 

services. 

103. The Taxons are thus unable to utilize funds for K.T. that would 

otherwise be available to them—unless they decide to forgo a religious 

education for K.T. 

104. The Taxons were therefore forced to enroll K.T. at Vine 

Elementary School and Melrose Magnet School, both public schools in 

LAUSD.  

105. From kindergarten through eighth grade, K.T. has received a 

mainstreamed classroom education in public school. While K.T. is 

currently in the eighth grade, he performs below grade level 

academically. 

106. K.T. has an IEP that includes 9 service providers, including a 

full-time aide, a supervisor for the aide, speech and occupational 
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therapists, adaptive physical education, resource specialists for English 

and math, and a private reading tutor. 

107. These services are currently provided through LAUSD.  

108. The Taxons do not believe K.T. is receiving a FAPE in public 

school. 

109. K.T.’s faith imposes unique difficulties at his current public 

school. 

110. Because K.T. observes Orthodox Jewish holidays, he fails to 

receive services not only when the public school is not in session, but also 

when he misses school for religious observance. 

111. His academic development and therapeutic progress have been 

impacted by these extra absences, which would not occur if he were 

placed in an Orthodox school. 

112. The Taxons must also repeatedly remind the school that K.T. 

cannot eat non-kosher food. 

113. K.T.’s inability to obtain a Jewish education has also affected his 

other family members, including his older brother A.T.  

114. A.T. has noticed that public schools do not fully include K.T. 

within the school environment, and that without a Jewish education, 

K.T. is unable to fully participate in many of the religious observances 

that are important to A.T. and their family. 

115. A.T. has championed inclusive education programs for students 

with disabilities at his own Jewish school. A.T. has often explained that 
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K.T.’s experiences—as well as his own family’s experiences—have 

inspired his efforts for inclusion. 

The Perets Family 

116. Plaintiffs Sarah Perets and Ariel Perets are devout Orthodox 

Jews and reside in Los Angeles, California. The Peretses have six 

children ranging in age from two to twenty, including their son N.P. 

117. All of the Perets children have attended Orthodox schools for the 

entirety of their primary education, except for N.P. 

118.  N.P. is fourteen years old and is currently in seventh grade. N.P. 

attends Sutter Middle School, a public school in the Los Angeles Unified 

School District.  

119. At age 3, N.P. was diagnosed with autism, and at age 6, he was 

diagnosed with a WAC gene mutation that results in speech delays, 

behavioral issues, and learning disabilities. 

120. N.P.’s condition means that he qualifies as a child with a 

disability as defined under 20 U.S.C. § 1401(3)(A)(i) and a child with 

exceptional needs as defined in Cal. Educ. Code § 56026. He is therefore 

entitled to receive special education and related services. 

121. The Peretses are Orthodox Jews. In accordance with their 

sincerely held religious beliefs, the Perets family strive to observe the 

laws of kashrut, observe Jewish holidays, engage in Orthodox Jewish 

prayers, and generally carry out the tenets of their faith. 
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122. The Peretses also believe that they are obligated to send their 

children to Orthodox Jewish schools to maintain and strengthen their 

family’s Jewish religious beliefs, culture, and heritage. 

123. Consistent with these beliefs, the Peretses have sent their other 

five children exclusively to Orthodox Jewish schools. 

124. Due to their sincerely held religious beliefs, the Peretses also 

desire to enroll N.P. in an Orthodox Jewish school, as they have done 

with N.P.’s five non-disabled siblings. They wish for N.P. to receive both 

a religious and secular education, as well as receive the services 

necessary to support his disability. 

125. But the Peretses have been unable to seek placement for N.P. in 

an Orthodox Jewish school due to California’s prohibition on using 

generally available special-education funding at private religious schools. 

126. As noted above, California prohibits the certification of religious 

nonpublic schools, meaning that private religious schools cannot receive 

public funding and work with the State to provide special-education 

services. The Peretses are thus unable to utilize funds for N.P. that would 

otherwise be available to them—unless they decide to forgo a religious 

education for N.P. 

127. After his diagnosis, Sarah and Ariel enrolled N.P. in a number of 

schools in an attempt to find an educational placement that best met 

N.P.’s needs.  
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128. They attempted to enroll him in Orthodox Jewish schools such as 

Emek Hebrew Academy and Adat Ari El, but because the public school 

district would not pay for his services, the costs of paying for his services 

out of pocket were prohibitive. 

129. The Peretses were therefore forced to enroll N.P. in public school. 

He currently attends Sutter Middle School, a public middle school, where 

he has an IEP in place. 

130. The Peretses do not believe N.P. is receiving a FAPE in public 

school. 

131. To assist with his delayed speech, N.P. receives limited speech 

therapy, which is provided by Sutter Middle School. 

132. But LAUSD’s speech therapists are prohibited from 

administering therapy involving physical touch, which has slowed N.P.’s 

speech progression. 

133. On information and belief, N.P. could receive prompted speech 

therapy in private schools. 

134. N.P. also has learning disabilities and behavioral issues and is 

falling behind in his class. 

135. Because of N.P.’s disabilities, he was taken off core curriculum 

after middle school and placed in classes with peers that the Peretses 

believe operate at a lower level of functioning than N.P. 

136. Since N.P. was removed from a mainstream setting, his academic 

progress and his speech development has regressed. 
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137. The Peretses believe that the smaller class sizes available in 

private schools would better meet N.P.’s needs and would enable him to 

be placed in a classroom with peers who function at a similar level to N.P. 

138. Additionally, on two occasions, N.P. was sent home early from 

school because the school did not have adequate staffing. 

139. When Sarah Perets raised her concerns that N.P. was not being 

appropriately supervised and instructed, she was told by school officials 

that she should serve as N.P.’s aid. 

140. The Peretses do not believe these problems would occur in private 

school.  

141. N.P.’s faith also imposes unique difficulties in public school. 

142. Because N.P. observes Orthodox Jewish holidays, he fails to 

receive services not only when the public school is not in session, but also 

when he misses school for religious observance. 

143. His academic development has been impacted by these absences. 

144. The Peretses’ observance of Jewish holy days has even led to 

school officials instructing the Peretses on the right way to observe their 

religion. 

145. On one occasion, a principal confronted Sarah Perets after N.P. 

missed school to observe Sukkot, a religious holiday spanning seven days. 

The teacher claimed that, according to an article she read, N.P. could 

have attended school on certain days during the holiday, and that the 

Peretses were wrong to have N.P. miss so much instructional time. 
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146. This interpretation of Sukkot observance is not in accordance 

with the Peretses’ sincerely held religious beliefs, and issues of this 

nature would not arise if N.P. were placed at an Orthodox school. 

147. Additionally, the Peretses must repeatedly remind the school 

that N.P. cannot eat non-kosher food. Still, teachers have provided non-

kosher meals to N.P. despite his parents’ pleas. 

148. In one instance, a teacher (incorrectly) told Sarah Perets that the 

pizza was kosher because it was vegetarian.  

149. The Peretses would like to send N.P. to an Orthodox Jewish 

private school that specializes in serving autistic children and aligns with 

their sincerely held religious beliefs, but they cannot afford to pay for 

N.P.’s private education out of pocket.  

The Jean & Jerry Friedman Shalhevet High School 

150. The Jean & Jerry Friedman Shalhevet High School is a private 

Orthodox Jewish high school in Los Angeles, California. Shalhevet offers 

a co-educational Modern Orthodox Jewish education with a rigorous dual 

curriculum of Judaic and college preparatory studies.  

151. Shalhevet’s mission is to promote the values of Jewish heritage, 

to live Torah values, to stimulate Torah learning, and to develop a love 

of, and commitment to, the State of Israel.  

152. Shalhevet seeks the opportunity to qualify to provide a 

distinctively Orthodox Jewish education to children with disabilities. 
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153. Shalhevet believes that the Torah commands members of the 

Jewish community to care for the most vulnerable, including those with 

disabilities. For Shalhevet, this means working to ensure that children 

who are in need obtain the individualized support that each child 

requires. 

154. In this way, Shalhevet hopes to foster a religious educational 

environment where Jewish children with disabilities can feel welcomed 

and included in the Jewish community, as well as receive the best 

education and services possible. 

155. Due to its limited resources, however, Shalhevet cannot welcome 

all students with disabilities, particularly those with more complex 

needs. 

156. On information and belief, Shalhevet either otherwise meets or 

is capable of meeting California’s other certification requirements to 

become an NPS.  

157. Because it is “formally affiliated with a religious group or sect,” 

Cal. Code Regs. tit. 5, § 3001(p), Shalhevet does not meet California’s 

definition of “nonsectarian.” 

158. Thus, California law categorically prohibits Shalhevet from 

becoming certified as a NPS solely because it is religious. 

159. As a result, Shalhevet cannot be considered for placement as part 

of a student’s FAPE for the sole reason that it is religious, nor can it 

receive the reimbursement that would result from such a placement.  
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160. Because California law prohibits the use of generally available 

public funds at private religious schools, Shalhevet is currently unable to 

provide its services and religious education to all children with 

disabilities. 

The Samuel A. Fryer Yavneh Hebrew Academy 

161. The Samuel A. Fryer Yavneh Hebrew Academy is a private 

Orthodox Jewish day school located in Los Angeles, California. Yavneh 

offers a co-educational Orthodox Jewish education for students from 

early childhood through eighth grade. 

162. Yavneh is committed to the pursuit of knowledge, intellectual 

honesty, and scholarship. It seeks to foster in its students a passion for 

Torah, learning, hard work, joy, a respect for tradition, and a desire to be 

positive members of the community. 

163. Yavneh also seeks to create an inclusive learning community 

where all students thrive. To that end, Yavneh strives to provide testing 

accommodations, small-group learning settings, behavioral specialists, 

assistive technology, and other resources and tools that will facilitate a 

child’s educational progress. 

164. Due to its limited resources, however, Yavneh cannot welcome all 

students with disabilities, particularly those with more complex needs. 

165. In order to foster opportunities for the greatest number of 

students possible, Yavneh seeks the ability to qualify as a certified NPS. 
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166. On information and belief, Yavneh either otherwise meets or is 

capable of meeting California’s other certification requirements to 

become an NPS. 

167. Because it is “formally affiliated with a religious group or sect,” 

Cal. Code Regs. tit. 5, § 3001(p), Yavneh does not meet California’s 

definition of “nonsectarian.” 

168. Thus, California law categorically prohibits Yavneh from 

becoming certified as a NPS solely because it is religious. 

169. As a result, Yavneh cannot be considered for placement as part 

of a student’s FAPE for the sole reason that it is religious, nor can it 

receive the reimbursement that would result from such a placement.  

170. Because California law prohibits the use of generally available 

public funds at private religious schools, Yavneh is currently unable to 

provide its services and religious education to all children with 

disabilities. 

CLAIMS FOR RELIEF 

Count I 

Violation of U.S. Const. Amend. I:  

Free Exercise Clause Categorical Exclusion from Otherwise 

Available Government Benefits 

171. All preceding paragraphs are realleged and incorporated herein 

by reference.  
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172. The Free Exercise Clause of the First Amendment provides, 

“Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof.” U.S. Const. amend. I. 

173. The Free Exercise Clause applies to states and their subdivisions 

and municipalities through the Fourteenth Amendment to the U.S. 

Constitution.  

174. Under the Free Exercise Clause, imposing “special disabilities on 

the basis of religious views or religious status” triggers strict scrutiny. 

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 

2019-21 (2017). 

175. Thus, a “categorical ban” excluding religious entities from 

generally available state benefits solely because of an organization’s 

religious character is unconstitutional unless the government can satisfy 

strict scrutiny. Espinoza, 140 S. Ct. at 2261. This is because “religious 

schools and the families whose children attend them” “are members of 

the community too, and their exclusion from [government benefit] 

program[s] is odious to our Constitution and cannot stand.” Id. at 2261-

63 (cleaned up).  

176. Here, Parent Plaintiffs sincerely believe that sending their 

children to Orthodox Jewish schools is crucial to express and maintain 

their religious beliefs, heritage, and identity.  

177. Similarly, Shalhevet’s and Yavneh’s religious beliefs and identity 

permeate their entire school and mission. 

Case 2:23-cv-01832   Document 1   Filed 03/13/23   Page 30 of 39   Page ID #:30

ER-271

Case: 23-55714, 10/25/2023, ID: 12815227, DktEntry: 14, Page 271 of 295



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 

 

30 
 

178. California Education Code §§ 56361 and 56365 violate Parent 

Plaintiffs’ right to free exercise of religion by categorically “exclud[ing] 

some members of the community from an otherwise generally available 

public benefit because of their religious exercise.” Carson v. Makin, 142 

S. Ct. 1987, 1998 (2022). 

179. California Education Code §§ 56361 and 56365 similarly require 

Shalhevet and Yavneh to choose between exercising their religious 

beliefs and the receipt of crucial funding needed to educate students with 

disabilities.  

180. California Education Code §§ 56361 and 56365’s prohibition 

against granting funding to any religious school as a means of providing 

a FAPE, and an LEA’s refusal to contract with such school to provide 

these services, is “discrimination against religion” because “[t]he State 

[provides funding] for certain students at private schools—so long as the 

schools are not religious.” Carson, 142 S. Ct. at 1998. 

181. Categorically excluding schools because of their religious exercise 

furthers no governmental interest. 

182. The discrimination against religious schools is not the least 

restrictive means of furthering a compelling governmental interest. 

183. Plaintiffs have suffered and will suffer harm absent relief. 
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Count II 

Violation of U.S. Const. Amend. I:  

Free Exercise Clause Categorical Exemptions 

184. All preceding paragraphs are realleged and incorporated herein 

by reference. 

185. State action “burdening religious practice must be of general 

applicability.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 

508 U.S. 520, 542 (1993). 

186. A law is not generally applicable if it treats “any comparable 

secular activity more favorably than religious exercise.” Tandon v. 

Newsom, 141 S. Ct. 1294, 1296 (2021) (per curiam); see also Fulton v. City 

of Philadelphia, 141 S. Ct. 1868, 1877 (2021); Lukumi, 508 U.S. at 542-

46. 

187. Under this rule, California’s Education Code’s exclusion of 

private religious schools from public funds is not generally applicable. 

188. The California Education Code provides that nonsectarian 

private schools may receive public funding to provide a special education 

and related services to students with disabilities while their religious 

counterparts may not.  

189. Additionally, while nonsectarian private schools may petition for 

the waiver of certain statutory requirements, private religious schools 

may not. By its very terms, a religious school cannot even apply for a 

waiver, as only “nonsectarian school[s]” may petition for a waiver. See, 

e.g., Cal. Educ. Code § 56366.2(a). 
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190. Thus, California law treats “comparable secular activity more 

favorably than religious exercise.” Tandon, 141 S. Ct. at 1296. 

191. The California Education Code is therefore subject to strict 

scrutiny, requiring the State to have a compelling interest in 

discriminating against religious schools in the NPS process, and this 

policy must be the least-restrictive means of achieving that end. Lukumi, 

508 U.S. at 531-32. 

192. Conditioning access to government funding on a school’s 

“nonsectarian” status furthers no governmental interest. 

193. Conditioning petitions for waivers of statutory requirements on 

a school’s “nonsectarian” status furthers no governmental interest. 

194. The discrimination against religious schools is not the least 

restrictive means of furthering a compelling governmental interest. 

195. Plaintiffs have suffered and will suffer harm absent relief. 

Count III 

Violation of U.S. Const. Amend. I:  

Free Exercise Clause Individualized Exemptions 

196. All preceding paragraphs are realleged and incorporated herein 

by reference.  

197. State action “burdening religious practice must be of general 

applicability.” Lukumi, 508 U.S. at 542. 

198. A law is not generally applicable if it allows for “individualized 

exemptions.” Id. at 537; see also Fulton, 141 S. Ct. at 1876-77. 
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199. Under the California Education Code, Defendants possess 

discretion under the law to make individualized exemptions because they 

can waive one or more of the requirements necessary for a private school 

to receive public funds to educate students with disabilities. Cal. Educ. 

Code § 56366.2(a), (b). 

200. Yet, upon information and belief, Defendants have refused to 

waive the “nonsectarian” requirement for the NPS process. 

201. Defendants’ actions thus trigger strict scrutiny, requiring 

Defendants to have a compelling interest in discriminating against 

religious schools, and this policy must be the least-restrictive means of 

achieving that end. Lukumi, 508 U.S. at 531-32. 

202. Conditioning access to government funding on a school’s 

“nonsectarian” status furthers no governmental interest. 

203. The discrimination against religious schools is not the least 

restrictive means of furthering a compelling governmental interest. 

204. Plaintiffs have suffered and will suffer harm absent relief. 

Count IV 

Violation of U.S. Const. Amend. XIV:  

Equal Protection Discrimination Based on Religion 

205. All preceding paragraphs are realleged and incorporated herein 

by reference.  

206. California’s Education Code prohibits Plaintiffs from utilizing 

generally available, public funds to send their children to private 
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religious schools merely because those schools are religious. That 

prohibition denies Plaintiffs equal protection. 

207. Defendants do not have a compelling interest in discriminating 

on the basis of religion and denying Plaintiffs equal protection. 

208. Defendant’s religious discrimination is not the least restrictive 

means to further any governmental interest. 

209. Plaintiffs have suffered and will suffer harm absent relief. 

Count V 

Violation of U.S. Const. Amend. I:  

Free Exercise Clause Unconstitutional Conditions 

210. All preceding paragraphs are realleged and incorporated herein 

by reference.  

211. The “unconstitutional conditions doctrine . . . vindicates the 

Constitution’s enumerated rights by preventing the government from 

coercing people into giving them up.” Koontz v. St. Johns River Water 

Mgmt. Dist., 570 U.S. 595, 604 (2013). 

212. “The ‘unconstitutional conditions’ doctrine limits the 

government’s ability to exact waivers of rights as a condition of benefits, 

even when those benefits are fully discretionary.” United States v. Scott, 

450 F.3d 863, 866 (9th Cir. 2006) (citations omitted); see also Koontz, 570 

U.S. at 608 (“[W]e have repeatedly rejected the argument that if the 

government need not confer a benefit at all, it can withhold the benefit 

because someone refuses to give up constitutional rights.” (citations 

omitted)). 
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213. In order to participate in California’s special education regime 

(including contracting with an LEA), private religious schools must give 

up their religious identity and certify themselves as “nonsectarian” in 

order to participate. 

214. Such a requirement violates the unconstitutional conditions 

doctrine. 

215. Plaintiffs have suffered and will suffer harm absent relief. 

Count VI 

Violation of U.S. Const. Amend. I:  

Free Exercise Clause Right to Religious Education 

216. All preceding paragraphs are realleged and incorporated herein 

by reference.  

217. “[T]he traditional interest of parents with respect to the religious 

upbringing of their children” is a “fundamental right[] and interest[]” and 

is “specifically protected by the Free Exercise Clause of the First 

Amendment.” Wisconsin v. Yoder, 406 U.S. 205, 214 (1972); see also Emp. 

Div. v. Smith, 494 U.S. 872, 881 (1990) (“the right of parents . . . to direct 

the education of their children” receives heightened scrutiny) (citing 

Yoder and Pierce v. Society of Sisters, 268 U.S. 510 (1925)). 

218.  Government actions that interfere with parents’ ability to direct 

the religious upbringing of their children are subject to strict scrutiny. 

Yoder, 406 U.S. at 214 (when government action “interferes with the 

practice of a legitimate religious belief, . . . the State [must] not deny the 

free exercise of religious belief by its requirement” or the State must 
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demonstrate an “interest of sufficient magnitude to override the interest 

claiming protection under the Free Exercise Clause”).  

219. By prohibiting the use of otherwise generally available public 

funding for special-education services at religious schools and refusing to 

contract with such schools, Defendants have interfered with Plaintiffs’ 

right to direct the religious upbringing of their children and the vital role 

that religious schools such as Shalhevet and Yavneh “play in the 

continued survival of [Orthodox Jewish] communities.” Yoder, 406 U.S. 

at 235. 

220. Without that otherwise available funding, Plaintiffs are unable 

to send their children to religious schools or offer their religious 

curriculum to children with disabilities. 

221. Defendants do not have a compelling reason for its actions, and 

Defendants have not selected the means least restrictive of religious 

exercise in order to further a compelling governmental interest.  

222. Plaintiffs have suffered and will suffer harm absent relief. 

PRAYER FOR RELIEF 

Wherefore, Plaintiffs request that the Court: 

a. Declare that the California Education Code’s prohibition on 

providing funding to “nonsectarian” schools violates the Free Exercise 

Clause of the First Amendment to the United States Constitution; 
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b. Declare that the California Education Code’s prohibition on 

providing funding to “nonsectarian” schools violates the Equal Protection 

Clause of the Fourteenth Amendment to the United States Constitution; 

c. Declare that the California Education Code’s prohibition on 

providing funding to “nonsectarian” schools is unconstitutional both on 

its face and as applied to Plaintiffs. 

d. Issue preliminary and permanent injunctive relief prohibiting 

Defendants from excluding religious schools from eligibility as nonpublic 

schools and denying religious options to students for purposes of 

receiving generally available public funds; 

e. Issue preliminary and permanent injunctive relief prohibiting 

Defendants from requiring schools seeking NPS status to indicate 

whether they have a religious affiliation or not; 

f. Award actual damages in an amount to be determined; 

g. Award nominal damages;  

h. Award Plaintiffs reasonable attorney’s fees and costs; and 

i. Award all such other relief as the Court may deem proper. 

JURY DEMAND 

Plaintiffs request a trial by jury on all issues so triable. 
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Dated: March 13, 2023 Respectfully submitted, 

  
 /s/ Eric C. Rassbach                

 Eric C. Rassbach (CA SBN 288041) 

 Daniel L. Chen (CA SBN 312576) 

 Laura Wolk Slavis (DC Bar No. 1643193) 

   (pending pro hac vice admission) 

Brandon L. Winchel* (CA SBN 344719) 

The Becket Fund for Religious Liberty 

 1919 Pennsylvania Ave., Suite 400 

 Washington, DC 20006 

202-955-0095 tel. / 202-955-0090 fax  

erassbach@becketlaw.org 

 
* Not a member of the D.C. Bar; admitted in 

California. Practice limited to cases in federal 

court. 

 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

PLAINTIFF(S),
v.

DEFENDANT(S).

CASE NUMBER: 

NOTICE OF APPEAL
PRELIMINARY INJUNCTION APPEAL

NOTICE IS HEREBY GIVEN that  hereby appeals to
Name of Appellant

the United States Court of Appeals for the Ninth Circuit from:

Criminal Matter Civil Matter

G Conviction only [F.R.Cr.P. 32(j)(1)(A)]
G Conviction and Sentence
G Sentence Only (18 U.S.C. 3742)
G Pursuant to F.R.Cr.P. 32(j)(2)
G Interlocutory Appeals
G Sentence imposed:

G Bail status:

G Order (specify):

G Judgment (specify):

G Other (specify):

Imposed or Filed on .  Entered on the docket in this action on .

A copy of said judgment or order is attached hereto.

Date Signature
G Appellant/ProSe G Counsel for Appellant G Deputy Clerk

Note: The Notice of Appeal shall contain the names of all parties to the judgment or order and the names and addresses of the
attorneys for each party.  Also, if not electronically filed in a criminal case,  the Clerk shall be furnished a sufficient number
of copies of the Notice of  Appeal to permit prompt compliance with the service requirements of FRAP 3(d).

Eric C. Rassbach

1919 Pennsylvania Ave. NW, Suite 400

Washington, DC 20006

202-955-0095

202-955-0090

erassbach@becketlaw.org

2:23-cv-01832-JLS-MRW

all Plaintiffs

✘
Dkt. 50

8/9/2023

✘

CHAYA LOFFMAN and JONATHAN LOFFMAN, on their own behalf and on behalf of their 
minor child M.L.; FEDORA NICK and MORRIS TAXON, on their own behalf and on behalf of 
their minor child K.T.; SARAH PERETS and ARIEL PERETS, on their own behalf and on behalf 
of their minor child N.P.; JEAN & JERRY FRIEDMAN SHALHEVET HIGH SCHOOL; and 
SAMUEL A. FRYER YAVNEH HEBREW ACADEMY

CALIFORNIA DEPARTMENT OF EDUCATION; TONY THURMOND, in his official 
capacity as Superintendent of Public Instruction; LOS ANGELES UNIFIED SCHOOL 
DISTRICT; and ANTHONY AGUILAR, in his official capacity as Chief of Special Education, 
Equity, and Access

/s/ Eric Rassbach8/14/2023
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* Not a member of the DC Bar; admitted in  
California. Practice limited to cases in federal court. 

Eric C. Rassbach (CA SBN 288041) 
erassbach@becketlaw.org 
Nicholas R. Reaves (DC Bar No. 1044454) 
Daniel L. Chen (CA SBN 312576) 
Laura Wolk Slavis (DC Bar No. 1643193) 
Brandon L. Winchel* (CA SBN 344719) 
The Becket Fund for Religious Liberty  
1919 Pennsylvania Ave., Suite 400 
Washington, DC 20006 
202-955-0095 tel. / 202-955-0090 fax  
 
Attorneys for Plaintiffs  

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
CHAYA LOFFMAN and JONATHAN 
LOFFMAN, on their own behalf and on behalf of 
their minor child M.L.; FEDORA NICK and 
MORRIS TAXON, on their own behalf and on 
behalf of their minor child K.T.; SARAH 
PERETS and ARIEL PERETS, on their own 
behalf and on behalf of their minor child N.P.; 
JEAN & JERRY FRIEDMAN SHALHEVET 
HIGH SCHOOL; and SAMUEL A. FRYER 
YAVNEH HEBREW ACADEMY, 

Plaintiffs, 
v. 
CALIFORNIA DEPARTMENT OF 
EDUCATION; TONY THURMOND, in his 
official capacity as Superintendent of Public 
Instruction; LOS ANGELES UNIFIED 
SCHOOL DISTRICT; and ANTHONY 
AGUILAR, in his official capacity as Chief of 
Special Education, Equity, and Access, 

Defendants.  

Case No.: 
2:23-cv-01832-JLS-MRW 
 
PLAINTIFFS’ 
REPRESENTATION 
STATEMENT 
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REPRESENTATION STATEMENT (2:23-cv-01832-JLS-MRW) 
1 

Plaintiffs file this Representation Statement under Federal Rule of Appellate 

Procedure 12(b) and Circuit Rules 3-2(b) and 12-2. 

 

Plaintiffs: 
 
Chaya Loffman and Jonathan Loffman, on their own behalf and on behalf of 
their minor child M.L. 
Fedora Nick and Morris Taxon, on their own behalf and on behalf of their 
minor child K.T. 
Sarah Perets and Ariel Perets, on their own behalf and on behalf of their minor 
child N.P. 
Jean & Jerry Friedman Shalhevet High School 
Samuel A. Fryer Yavneh Hebrew Academy  

 
Counsel for Plaintiffs: 
 
Eric C. Rassbach  
Nicholas R. Reaves  
Daniel L. Chen  
Laura Wolk Slavis  
Brandon L. Winchel 
The Becket Fund for Religious Liberty 
1919 Pennsylvania Ave., Suite 400 
Washington, DC 20006 
202-955-0095  
Fax: 202-955-0090 
erassbach@becketlaw.org / nreaves@becketlaw.org 
dchen@becketlaw.org / lslavis@becketlaw.org / bwinchel@becketlaw.org 
 
Defendants: 
 
California Department of Education  
Tony Thurmond, in his official capacity as Superintendent of Public Instruction 
Los Angeles Unified School District 
Anthony Aguilar, in his official capacity as Chief of Special Education, Equity, 
and Access 
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REPRESENTATION STATEMENT (2:23-cv-01832-JLS-MRW) 
2 

 
Counsel for Defendants: 
 
Thomas Howard Prouty 
California Department of Education 
1430 N. Street, Suite 5319 
Sacramento, CA 95814 
916-319-0860 
Fax: 916-319-0155 
tprouty@cde.ca.gov 
 
Counsel for California Department of Education and Tony Thurmond 
 
Sue Ann Salmon Evans 
Dannis Woliver Kelley 
444 West Ocean Boulevard, Suite 1070 
Long Beach, CA 90802 
562-366-8500 
Fax: 562-366-8505 
sevans@dwkesq.com 
 
Meagan M. Kinsey 
Dannis Woliver Kelley 
444 West Ocean Boulevard, Suite 1070 
Long Beach, CA 90802 
562-366-8500 
Fax: 562-366-8505 
mkinsey@dwkesq.com 
 
William Guy Ash 
Dannis Woliver Kelley 
444 West Ocean Boulevard, Suite 1070 
Long Beach, CA 90802 
562-366-8500 
Fax: 562-366-8505 
wash@dwkesq.com 
 
Counsel for Los Angeles Unified School District and Anthony Aguilar 
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REPRESENTATION STATEMENT (2:23-cv-01832-JLS-MRW) 
3 

 
Dated: August 14, 2023 Respectfully submitted, 
  

 /s/ Eric C. Rassbach                
Eric C. Rassbach (CA SBN 288041) 
erassbach@becketlaw.org 
Nicholas R. Reaves (DC Bar No. 1044454) 
Daniel L. Chen (CA SBN 312576) 
Laura Wolk Slavis (DC Bar No. 1643193) 
Brandon L. Winchel* (CA SBN 344719) 
The Becket Fund for Religious Liberty 
1919 Pennsylvania Ave., Suite 400 
Washington, DC 20006 
202-955-0095 tel. / 202-955-0090 fax  
 
* Not a member of the DC Bar; admitted in 
California. Practice limited to cases in federal court. 
 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA (Western Division - Los Angeles)

CIVIL DOCKET FOR CASE #: 2:23-cv-01832-JLS-MRW

Chaya Loffman et al v. California Department of Education et al
Assigned to: Judge Josephine L. Staton
Referred to: Magistrate Judge Michael R. Wilner
Case in other court:  9th CCA, 23-55714
Cause: 42:1983 Civil Rights Act

Date Filed: 03/13/2023
Date Terminated: 09/19/2023
Jury Demand: Plaintiff
Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

Plaintiff
Chaya Loffman
on their own behalf and on behalf of their minor child
M.L.

represented by Brandon L. Winchel
Becket Fund for Religious Liberty
1919 Pennsylvania Avenue, NW Suite 400
Washington, DC 20006
202-955-0095
Email: bwinchel@alumni.nd.edu
TERMINATED: 08/24/2023

Daniel L. Chen
Becket Fund for Religious Liberty
1919 Pennsylvania Avenue, NW Suite 400
Washington, DC 20006
202-955-0095
Email: dchen@becketlaw.org
ATTORNEY TO BE NOTICED

Laura W. Slavis
Becket Fund for Religious Liberty
1919 Pennsylvania Avenue NW, Suite 400
Washington, DC 20006
202-955-0095
Email: lslavis@becketlaw.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
The Becket Fund for Religious Liberty
1919 Pennsylvania Ave. NW
Ste 400
Washington, DC 20006
202-955-0095
Email: nreaves@becketlaw.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
Becket Fund for Religious Liberty
1919 Pennsylvania Avenue NW Suite 400
Washington, DC 20006
202-955-0095
Fax: 202-955-0090
Email: erassbach@becketlaw.org
ATTORNEY TO BE NOTICED

Plaintiff
Fedora Nick
on her own behalf and on behalf of her minor child K.T.

represented by Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED
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Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
Morris Taxon
on his own behalf and on behalf of his minor child K.T.

represented by Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
Sarah Perets
on their own behalf and on behalf of their minor child
N.P.

represented by Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
Jean & Jerry Friedman Shalhevet High School represented by Brandon L. Winchel

(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
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(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
Samuel A. Fryer Yavneh Hebrew Academy represented by Brandon L. Winchel

(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
M. L.
a minor by and through parents Chaya & Jonathan
Loffman

represented by Eric C Rassbach
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff
K. T.
a minor by and through parents Fedora Nick & Morris
Taxon

represented by Eric C Rassbach
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023
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Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff
N. P.
a minor by and through parents Sarah Perets & Ariel
Perets

represented by Eric C Rassbach
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff
Jonathan Loffman
on their own behalf and on behalf of their minor child
M.L.

represented by Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff
Ariel Perets
on their own behalf and on behalf of their minor child
N.P.

represented by Brandon L. Winchel
(See above for address)
TERMINATED: 08/24/2023

Daniel L. Chen
(See above for address)
ATTORNEY TO BE NOTICED

Laura W. Slavis
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Nicholas Robert Reaves
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Eric C Rassbach
(See above for address)
ATTORNEY TO BE NOTICED

V.
Defendant
California Department of Education represented by Thomas Howard Prouty

California Department of Education
1430 N. Street
Suite 5319
Sacramento, CA 95814-5901
916-319-0860
Fax: 916-319-0155
Email: tprouty@cde.ca.gov
ATTORNEY TO BE NOTICED

Defendant
Tony Thurmond
in his official capacity as Superintendent of Public
Instruction

represented by Thomas Howard Prouty
(See above for address)
ATTORNEY TO BE NOTICED

Defendant
Los Angeles Unified School District represented by Sue Ann Salmon Evans

Dannis Woliver Kelley
444 West Ocean Boulevard Suite 1750
Long Beach, CA 90802
562-366-8500
Fax: 562-366-8505
Email: sevans@dwkesq.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Meagan M Kinsey
Dannis Woliver Kelley
444 West Ocean Boulevard Suite 1070
Long Beach, CA 90802
562-366-8500
Fax: 562-366-8505
Email: mkinsey@lbschools.net
TERMINATED: 07/05/2023

William Guy Ash
Dannis Wolliver Kelley
444 West Ocean Boulevard Suite 1750
Long Beach, CA 90802
562-366-8500
Fax: 562-366-8505
Email: wash@dwkesq.com
ATTORNEY TO BE NOTICED

Defendant
Anthony Aguilar
in his official capacity as Chief of Special Education,
Equity, and Access

represented by Sue Ann Salmon Evans
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Meagan M Kinsey
(See above for address)
TERMINATED: 07/05/2023

William Guy Ash
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(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

03/13/2023 1 COMPLAINT Receipt No: ACACDC-34941280 - Fee: $402, filed by Plaintiffs Samuel A. Fryer Yavneh Hebrew Academy,
Morris Taxon, Fedora Nick, Chaya & Jonathan Loffman, Sarah & Ariel Perets, Jean & Jerry Friedman Shalhevet High
School. (Attorney Eric C Rassbach added to party Jean & Jerry Friedman Shalhevet High School(pty:pla), Attorney Eric C
Rassbach added to party Chaya & Jonathan Loffman(pty:pla), Attorney Eric C Rassbach added to party Fedora Nick(pty:pla),
Attorney Eric C Rassbach added to party Sarah & Ariel Perets(pty:pla), Attorney Eric C Rassbach added to party Samuel A.
Fryer Yavneh Hebrew Academy(pty:pla), Attorney Eric C Rassbach added to party Morris Taxon(pty:pla))(Rassbach, Eric)
(Entered: 03/13/2023)

03/13/2023 2 CIVIL COVER SHEET filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, Chaya & Jonathan Loffman,
Fedora Nick, Sarah & Ariel Perets, Samuel A. Fryer Yavneh Hebrew Academy, Morris Taxon. (Rassbach, Eric) (Entered:
03/13/2023)

03/13/2023 3 CERTIFICATE of Interested Parties filed by Plaintiffs All Plaintiffs, identifying CHAYA LOFFMAN and JONATHAN
LOFFMAN, on their own behalf and on behalf of their minor child M.L.; FEDORA NICK and MORRIS TAXON, on their
own behalf and on behalf of their minor child K.T.; SARAH PERETS and ARIEL PERETS, on their own behalf and on
behalf of their minor child N.P.; JEAN & JERRY FRIEDMAN SHALHEVET HIGH SCHOOL; and SAMUEL A. FRYER
YAVNEH HEBREW ACADEMY; CALIFORNIA DEPARTMENT OF EDUCATION; TONY THURMOND, in his official
capacity as Superintendent of Public Instruction; LOS ANGELES UNIFIED SCHOOL DISTRICT; and ANTHONY
AGUILAR, in his official capacity as Chief of Special Education, Equity, and Access. (Rassbach, Eric) (Entered: 03/13/2023)

03/13/2023 4 (Attorney Eric C Rassbach added to party M. L.(pty:pla), Attorney Eric C Rassbach added to party N. P.(pty:pla), Attorney
Eric C Rassbach added to party K. T.(pty:pla))(Rassbach, Eric) (Entered: 03/13/2023)

03/13/2023 5 Notice of Appearance or Withdrawal of Counsel: for attorney Daniel L. Chen counsel for Plaintiffs Jean & Jerry Friedman
Shalhevet High School, M. L., Chaya & Jonathan Loffman, Fedora Nick, N. P., Sarah & Ariel Perets, Samuel A. Fryer
Yavneh Hebrew Academy, K. T., Morris Taxon. Filed by Attorney Daniel L. Chen. (Attorney Daniel L. Chen added to party
Jean & Jerry Friedman Shalhevet High School(pty:pla), Attorney Daniel L. Chen added to party M. L.(pty:pla), Attorney
Daniel L. Chen added to party Chaya & Jonathan Loffman(pty:pla), Attorney Daniel L. Chen added to party Fedora
Nick(pty:pla), Attorney Daniel L. Chen added to party N. P.(pty:pla), Attorney Daniel L. Chen added to party Sarah & Ariel
Perets(pty:pla), Attorney Daniel L. Chen added to party Samuel A. Fryer Yavneh Hebrew Academy(pty:pla), Attorney Daniel
L. Chen added to party K. T.(pty:pla), Attorney Daniel L. Chen added to party Morris Taxon(pty:pla))(Chen, Daniel)
(Entered: 03/13/2023)

03/13/2023 6 Notice of Appearance or Withdrawal of Counsel: for attorney Brandon L. Winchel counsel for Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya & Jonathan Loffman, Fedora Nick, N. P., Sarah & Ariel Perets, Samuel A.
Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. Filed by Attorney Brandon L. Winchel. (Attorney Brandon L. Winchel
added to party Jean & Jerry Friedman Shalhevet High School(pty:pla), Attorney Brandon L. Winchel added to party M. L.
(pty:pla), Attorney Brandon L. Winchel added to party Chaya & Jonathan Loffman(pty:pla), Attorney Brandon L. Winchel
added to party Fedora Nick(pty:pla), Attorney Brandon L. Winchel added to party N. P.(pty:pla), Attorney Brandon L.
Winchel added to party Sarah & Ariel Perets(pty:pla), Attorney Brandon L. Winchel added to party Samuel A. Fryer Yavneh
Hebrew Academy(pty:pla), Attorney Brandon L. Winchel added to party K. T.(pty:pla), Attorney Brandon L. Winchel added
to party Morris Taxon(pty:pla))(Winchel, Brandon) (Entered: 03/13/2023)

03/15/2023 7 NOTICE OF ASSIGNMENT to District Judge Josephine L. Staton and Magistrate Judge Michael R. Wilner. (jtil) (Entered:
03/15/2023)

03/15/2023 8 NOTICE TO PARTIES OF COURT-DIRECTED ADR PROGRAM filed. (jtil) (Entered: 03/15/2023)

03/15/2023 9 Notice to Counsel Re Consent to Proceed Before a United States Magistrate Judge. (jtil) (Entered: 03/15/2023)

03/15/2023 10 NOTICE OF PRO HAC VICE APPLICATION DUE for Non-Resident Attorney Laura Wolk Slavis. A document recently
filed in this case lists you as an out-of-state attorney of record. However, the Court has not been able to locate any record that
you are admitted to the Bar of this Court, and you have not filed an application to appear Pro Hac Vice in this case.
Accordingly, within 5 business days of the date of this notice, you must either (1) have your local counsel file an application
to appear Pro Hac Vice (Form G-64) and pay the applicable fee, or (2) complete the next section of this form and return it to
the court at cacd_attyadm@cacd.uscourts.gov. You have been removed as counsel of record from the docket in this case, and
you will not be added back to the docket until your Pro Hac Vice status has been resolved. (jtil) (Entered: 03/15/2023)

03/16/2023 11 APPLICATION of Non-Resident Attorney Laura Wolk Slavis to Appear Pro Hac Vice on behalf of Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,
Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon (Pro Hac Vice Fee - $500 Fee Paid, Receipt No. ACACDC-
34965195) Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P.,
Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. (Attachments: # 1 Proposed
Order) (Rassbach, Eric) (Entered: 03/16/2023)

03/19/2023 12 INITIAL STANDING ORDER FOR CIVIL CASES ASSIGNED TO JUDGE JOSEPHINE L. STATON. (vv) (Entered:
03/19/2023)

04/04/2023 13 Request for Clerk to Issue Summons on Complaint (Attorney Civil Case Opening),, 1 filed by Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,ER-291
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Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit)
(Rassbach, Eric) (Entered: 04/04/2023)

04/05/2023 14 WAIVER OF SERVICE Returned Executed filed by Plaintiffs K. T., Samuel A. Fryer Yavneh Hebrew Academy, Morris
Taxon, N. P., Ariel Perets, Fedora Nick, Chaya Loffman, Sarah Perets, Jonathan Loffman, M. L., Jean & Jerry Friedman
Shalhevet High School. upon California Department of Education waiver sent by Plaintiff on 4/3/2023, answer due 6/2/2023.
Waiver of Service signed by Thomas Prouty. (Rassbach, Eric) (Entered: 04/05/2023)

04/05/2023 15 WAIVER OF SERVICE Returned Executed filed by Plaintiffs K. T., Samuel A. Fryer Yavneh Hebrew Academy, Morris
Taxon, N. P., Ariel Perets, Fedora Nick, Chaya Loffman, Sarah Perets, Jonathan Loffman, M. L., Jean & Jerry Friedman
Shalhevet High School. upon Tony Thurmond waiver sent by Plaintiff on 4/3/2023, answer due 6/2/2023. Waiver of Service
signed by Thomas Prouty. (Rassbach, Eric) (Entered: 04/05/2023)

04/05/2023 16 21 DAY Summons Issued re Complaint (Attorney Civil Case Opening) 1 as to Defendants Anthony Aguilar, California
Department of Education, Los Angeles Unified School District, Tony Thurmond. (Attachments: # 1 Summon Issued as to
Tony Thurmond, # 2 Summon Issued as to Los Angeles Unified School District, # 3 Summon Issued as to Anthony Aguilar)
(jp) (Entered: 04/05/2023)

04/18/2023 17 PROOF OF SERVICE Executed by Plaintiff K. T., Samuel A. Fryer Yavneh Hebrew Academy, Morris Taxon, N. P., Ariel
Perets, Fedora Nick, Chaya Loffman, Sarah Perets, Jonathan Loffman, M. L., Jean & Jerry Friedman Shalhevet High School,
upon Defendant Los Angeles Unified School District served on 4/12/2023, answer due 5/3/2023. Service of the Summons
and Complaint were executed upon Lisa Lopez, Authorized Representative in compliance with Federal Rules of Civil
Procedure by personal service.Original Summons NOT returned. (Rassbach, Eric) (Entered: 04/18/2023)

04/19/2023 18 ORDER by Judge Josephine L. Staton GRANTING 11 Non-Resident Attorney Laura W Slavis APPLICATION to Appear Pro
Hac Vice on behalf of Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman,
Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon, designating
Eric C Rassbach as local counsel. (jp) (Entered: 04/19/2023)

05/01/2023 19 PROOF OF SERVICE Executed by Plaintiff K. T., Samuel A. Fryer Yavneh Hebrew Academy, Morris Taxon, N. P., Ariel
Perets, Fedora Nick, Chaya Loffman, Sarah Perets, Jonathan Loffman, M. L., Jean & Jerry Friedman Shalhevet High School,
upon Defendant Anthony Aguilar served on 4/29/2023, answer due 5/22/2023. Service of the Summons and Complaint were
executed upon Anthony Aguilar, Chief of Special Education, Equity, and Access in compliance with Federal Rules of Civil
Procedure by personal service (Rassbach, Eric) (Entered: 05/01/2023)

05/03/2023 20 EX PARTE APPLICATION to Extend Time to File Answer to 5/23/2023 re Complaint (Attorney Civil Case Opening),, 1
filed by Defendant Anthony Aguilar, Los Angeles Unified School District. (Attachments: # 1 Declaration of Meagan Kinsey,
# 2 Declaration of Mary Kellogg, # 3 Declaration of Anthony Aguilar, # 4 Proposed Order) (Attorney Sue Ann Salmon Evans
added to party Anthony Aguilar(pty:dft), Attorney Sue Ann Salmon Evans added to party Los Angeles Unified School
District(pty:dft)) (Evans, Sue) (Entered: 05/03/2023)

05/03/2023 21 NOTICE of Interested Parties filed by Defendant Anthony Aguilar, Los Angeles Unified School District, identifying All
captioned Parties to this litigation, Los Angeles Unified School District and Anthony Aguilar. (Evans, Sue) (Entered:
05/03/2023)

05/04/2023 22 Notice of Appearance or Withdrawal of Counsel: for attorney Meagan M Kinsey counsel for Defendants Anthony Aguilar,
Los Angeles Unified School District. Adding Meagan M. Kinsey as counsel of record for Los Angeles Unified School
District; Anthony Aguilar for the reason indicated in the G-123 Notice. Filed by Defendant Los Angeles Unified School
District; Anthony Aguilar. (Attorney Meagan M Kinsey added to party Anthony Aguilar(pty:dft), Attorney Meagan M Kinsey
added to party Los Angeles Unified School District(pty:dft))(Kinsey, Meagan) (Entered: 05/04/2023)

05/04/2023 23 OPPOSITION to EX PARTE APPLICATION to Extend Time to File Answer to 5/23/2023 re Complaint (Attorney Civil Case
Opening),, 1 20 filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman,
Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. (Attachments:
# 1 Declaration of Daniel L. Chen)(Rassbach, Eric) (Entered: 05/04/2023)

05/05/2023 24 REPLY Opposition EX PARTE APPLICATION to Extend Time to File Answer to 5/23/2023 re Complaint (Attorney Civil
Case Opening),, 1 20 filed by Defendants Anthony Aguilar, Los Angeles Unified School District. (Attachments: # 1
Declaration of Mary Kellogg)(Evans, Sue) (Entered: 05/05/2023)

05/08/2023 25 ORDER GRANTING Ex Parte Application for an Extension of Time to Respond to Initial Complaint By 20 Days (Doc. 20 )
by Judge Josephine L. Staton. Defendants LAUSD's and Anthony Aguilar's initial response to complaint is due on or before
5/23/2023. (jp) (Entered: 05/08/2023)

05/12/2023 26 STIPULATION to Exceed Page Limitation as to State Def's. Motion to Dismiss and Opposition thereto filed by Defendant
Tony Thurmond. (Attachments: # 1 Proposed Order On Stipulation to Extend Page Limit for Motion to Dismiss and for
Opposition)(Attorney Thomas Howard Prouty added to party Tony Thurmond(pty:dft))(Prouty, Thomas) (Entered:
05/12/2023)

05/16/2023 27 ORDER by Judge Josephine L. Staton APPROVING Stipulation to Extend Page Limit for Motion to Dismiss and for
Opposition (Doc. 26 ). See document for further information. (jp) (Entered: 05/16/2023)

05/22/2023 28 NOTICE OF MOTION AND MOTION for Preliminary Injunction filed by Plaintiff Jean & Jerry Friedman Shalhevet High
School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh
Hebrew Academy, K. T., Morris Taxon. Motion set for hearing on 7/21/2023 at 10:30 AM before Judge Josephine L. Staton.
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(Attachments: # 1 Memorandum, # 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4, # 6 Exhibit 5, # 7 Exhibit 6, # 8
Exhibit 7, # 9 Proposed Order) (Rassbach, Eric) (Entered: 05/22/2023)

05/23/2023 29 NOTICE OF MOTION AND MOTION to Dismiss Case filed by Defendant Anthony Aguilar, Los Angeles Unified School
District. Motion set for hearing on 7/21/2023 at 10:30 AM before Judge Josephine L. Staton. (Attachments: # 1 Proposed
Order) (Evans, Sue) (Entered: 05/23/2023)

05/23/2023 30 ORDER SETTING SCHEDULING CONFERENCE by Judge Josephine L. Staton. Scheduling Conference set for 7/21/2023
at 10:30 AM before Judge Josephine L. Staton. (vv) (Entered: 05/23/2023)

05/24/2023 31 NOTICE OF MOTION AND MOTION to Dismiss Case filed by Defendants California Department of Education, Tony
Thurmond. Motion set for hearing on 7/21/2023 at 10:30 AM before Judge Josephine L. Staton. (Attachments: # 1
Memorandum of Points and Authorities, # 2 Proposed Order) (Attorney Thomas Howard Prouty added to party California
Department of Education(pty:dft)) (Prouty, Thomas) (Entered: 05/24/2023)

06/15/2023 32 APPLICATION of Non-Resident Attorney Nicholas R. Reaves to Appear Pro Hac Vice on behalf of Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,
Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon (Pro Hac Vice Fee - $500 Fee Paid, Receipt No. ACACDC-
35497618) filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman,
Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. (Attachments:
# 1 Proposed Order) (Rassbach, Eric) (Entered: 06/15/2023)

06/15/2023 33 NOTICE of Deficiency in Electronically Filed Pro Hac Vice Application RE: APPLICATION of Non-Resident Attorney
Nicholas R. Reaves to Appear Pro Hac Vice on behalf of Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L.,
Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer 32 . The following
error(s) was/were found: Case information is incomplete. DJ and MJ initials missing on application and proposed order.
Please note DJ and MJ Notice of Assignment, dated 3/15/23, Dkt. 7. (lt) (Entered: 06/15/2023)

06/16/2023 34 Corrected APPLICATION of Non-Resident Attorney Nicholas R. Reaves to Appear Pro Hac Vice on behalf of Plaintiffs Jean
& Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah
Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon (Pro Hac Vice Fee - $500 Previously Paid on
6/15/2023, Receipt No. ACACDC-35497618) filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya
Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T.,
Morris Taxon. (Attachments: # 1 Amended Proposed Order) (Rassbach, Eric) (Entered: 06/16/2023)

06/20/2023 35 ORDER by Judge Josephine L. Staton GRANTING 32 , 34 Non-Resident Attorney Nicholas R Reaves APPLICATION to
Appear Pro Hac Vice on behalf of Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan
Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon,
designating Eric C Rassbach as local counsel. (jp) (Entered: 06/20/2023)

06/30/2023 36 Los Angeles Unified School District and Anthony Aguilar's Opposition to Plaintiffs' Motion for Preliminary Injunction
Opposition re: NOTICE OF MOTION AND MOTION for Preliminary Injunction 28 filed by Defendants Anthony Aguilar,
Los Angeles Unified School District. (Attachments: # 1 Declaration)(Evans, Sue) (Entered: 06/30/2023)

06/30/2023 37 MEMORANDUM in Opposition to NOTICE OF MOTION AND MOTION to Dismiss Case 31 , NOTICE OF MOTION
AND MOTION to Dismiss Case 29 filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman,
Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris
Taxon. (Rassbach, Eric) (Entered: 06/30/2023)

06/30/2023 38 The State Defendants' Opposition to Plaintiffs' Motion for Preliminary Injunction in Opposition re: NOTICE OF MOTION
AND MOTION for Preliminary Injunction 28 filed by Defendants California Department of Education, Tony Thurmond.
(Prouty, Thomas) (Entered: 06/30/2023)

07/05/2023 39 Notice of Appearance or Withdrawal of Counsel: for attorney William Guy Ash counsel for Defendants Anthony Aguilar, Los
Angeles Unified School District. Adding William G. Ash as counsel of record for Los Angeles Unified School District;
Anthony Aguilar for the reason indicated in the G-123 Notice. Filed by Defendant Los Angeles Unified School District;
Anthony Aguilar. (Attorney William Guy Ash added to party Anthony Aguilar(pty:dft), Attorney William Guy Ash added to
party Los Angeles Unified School District(pty:dft))(Ash, William) (Entered: 07/05/2023)

07/05/2023 40 Notice of Appearance or Withdrawal of Counsel: for attorney Sue Ann Salmon Evans counsel for Defendants Anthony
Aguilar, Los Angeles Unified School District. Meagan M. Kinsey is no longer counsel of record for the aforementioned party
in this case for the reason indicated in the G-123 Notice. Filed by Defendant Los Angeles Unified School District; Anthony
Aguilar. (Evans, Sue) (Entered: 07/05/2023)

07/07/2023 41 JOINT REPORT Rule 26(f) Discovery Plan ; estimated length of trial 3 days, filed by Plaintiffs Jean & Jerry Friedman
Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A.
Fryer Yavneh Hebrew Academy, K. T., Morris Taxon.. (Attachments: # 1 Exhibit A)(Rassbach, Eric) (Entered: 07/07/2023)

07/07/2023 42 REPLY in support of NOTICE OF MOTION AND MOTION to Dismiss Case 29 filed by Defendants Anthony Aguilar, Los
Angeles Unified School District. (Evans, Sue) (Entered: 07/07/2023)

07/07/2023 43 REPLY Reply in Support of NOTICE OF MOTION AND MOTION to Dismiss Case 31 filed by Defendants California
Department of Education, Tony Thurmond. (Prouty, Thomas) (Entered: 07/07/2023)

07/07/2023 44 REPLY in support of NOTICE OF MOTION AND MOTION for Preliminary Injunction 28 filed by Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,
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Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. (Rassbach, Eric) (Entered: 07/07/2023)

07/18/2023 45 Objections to Evidence In Support of Motion for Preliminary Injunction Opposition re: NOTICE OF MOTION AND
MOTION for Preliminary Injunction 28 filed by Defendants Anthony Aguilar, Los Angeles Unified School District. (Evans,
Sue) (Entered: 07/18/2023)

07/19/2023 46 Response to District Defendants' Objections to Evidence in Support of Motion for Preliminary Injunction re: NOTICE OF
MOTION AND MOTION for Preliminary Injunction 28 filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School, M.
L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew
Academy, K. T., Morris Taxon. (Rassbach, Eric) (Entered: 07/19/2023)

07/19/2023 47 MINUTE (IN CHAMBERS) ORDER Continuing Scheduling Conference and ORDERING Counsel to Submit Revised
Exhibit A by Judge Josephine L. Staton: No later than 8/25/2023, counsel shall file an Amended Joint Rule 26(f) Report with
a fully completed Exhibit A containing a specific date for each deadline. The Court CONTINUES the Scheduling Conference
to 9/1/2023, at 10:30 AM. (jp) (Entered: 07/20/2023)

07/21/2023 49 MINUTES OF PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 28 ; DEFENDANTS LOS ANGELES
SCHOOL DISTRICT AND ANTHONY AGUILAR'S MOTION TO DISMISS 29 ; AND THE STATE DEFENDANTS'
MOTION TO DISMISS 31 before Judge Josephine L. Staton: The motions hearing are held. The Court takes the motions
under submission and a written order will issue. Court Reporter: April Lassiter-Benson. (jp) (Entered: 07/27/2023)

07/25/2023 48 TRANSCRIPT ORDER as to Plaintiffs Jean & Jerry Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan
Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon for
Court Reporter. Court will contact Nicholas R. Reaves at nreaves@becketlaw.org with further instructions regarding this
order. Transcript preparation will not begin until payment has been satisfied with the court reporter. (Reaves, Nicholas)
(Entered: 07/25/2023)

08/09/2023 50 ORDER by Judge Josephine L. Staton (1) GRANTING Defendants' Motions to Dismiss Case (Docs. 29 , 31 ); and (2)
DENYING Plaintiffs' Motion for Preliminary Injunction. (See document for further information). Any amended complaint
must be filed within twenty-one (21) days of the date of this Order. Failure to timely file an amended complaint will result in
the dismissal of this action and closing of the case without further notice. (jp) (Entered: 08/09/2023)

08/14/2023 51 NOTICE OF APPEAL to the 9th Circuit Court of Appeals filed by Plaintiffs Jean & Jerry Friedman Shalhevet High School,
M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer Yavneh Hebrew
Academy, K. T., Morris Taxon. Appeal of Order on Motion for Preliminary Injunction,, Order on Motion to Dismiss Case,,,
50 . (Appeal Fee - $505.00 Previously Paid on 08/14/2023, Receipt No. 35849590.) (Attachments: # 1 Exhibit Representation
Statement)(Rassbach, Eric) (Entered: 08/14/2023)

08/15/2023 52 NOTIFICATION from Ninth Circuit Court of Appeals of case number assigned and briefing schedule. Appeal Docket No.
23-55714 assigned to Notice of Appeal to 9th Circuit Court of Appeals,, 51 as to Plaintiffs Jean & Jerry Friedman Shalhevet
High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets, Samuel A. Fryer
Yavneh Hebrew Academy, K. T., Morris Taxon. (car) (Entered: 08/21/2023)

08/16/2023 53 ORDER from Ninth Circuit Court of Appeals filed re: Notice of Appeal to 9th Circuit Court of Appeals,, 51 filed by K. T.,
Samuel A. Fryer Yavneh Hebrew Academy, Morris Taxon, Sarah Perets, Chaya Loffman, M. L., Jonathan Loffman, Ariel
Perets, N. P., Jean & Jerry Friedman Shalhevet High School, Fedora Nick. CCA # 23-55714. The appeal filed August 14,
2023 is a preliminary injunction appeal. Accordingly, Ninth Circuit Rule 3-3 shall apply. Briefing schedule has been set. [See
Order for further information.] (car) (Entered: 08/21/2023)

08/23/2023 54 TRANSCRIPT ORDER re: Court of Appeals case number 23-55714, as to Defendant Anthony Aguilar, Los Angeles Unified
School District for Court Reporter. Court will contact Shanti Friend at sfriend@dwkesq.com with further instructions
regarding this order. Transcript preparation will not begin until payment has been satisfied with the court reporter. (Ash,
William) (Entered: 08/23/2023)

08/24/2023 55 Notice of Appearance or Withdrawal of Counsel: for attorney Brandon L. Winchel counsel for Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,
Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon. Filed by plaintiff Brandon L. Winchel. (Winchel, Brandon)
(Entered: 08/24/2023)

08/25/2023 56 JOINT REPORT Rule 26(f) Discovery Plan (AMENDED) ; estimated length of trial 3, filed by Plaintiffs Jean & Jerry
Friedman Shalhevet High School, M. L., Chaya Loffman, Jonathan Loffman, Fedora Nick, N. P., Ariel Perets, Sarah Perets,
Samuel A. Fryer Yavneh Hebrew Academy, K. T., Morris Taxon.. (Attachments: # 1 Exhibit A)(Rassbach, Eric) (Entered:
08/25/2023)

08/25/2023 57 NOTICE of Change of Attorney Business or Contact Information: for attorney Sue Ann Salmon Evans counsel for
Defendants Anthony Aguilar, Los Angeles Unified School District. Changing address to 444 W. Ocean Blvd., Suite 1750,
Long Beach, CA 90802. Filed by Defendants Anthony Aguilar, Los Angeles Unified School District. (Evans, Sue) (Entered:
08/25/2023)

08/25/2023 58 NOTICE of Change of Attorney Business or Contact Information: for attorney William Guy Ash counsel for Defendants
Anthony Aguilar, Los Angeles Unified School District. Changing address to 444 W. Ocean Blvd., Suite 1750, Long Beach,
CA 90802. Filed by Defendants Anthony Aguilar, Los Angeles Unified School District. (Ash, William) (Entered: 08/25/2023)

09/19/2023 59 JUDGMENT OF DISMISSAL by Judge Josephine L. Staton, a JUDGMENT OFDISMISSAL is hereby entered. (MD JS-6,
Case Terminated). See document for further information. (jp) (Entered: 09/19/2023)
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10/17/2023 60 TRANSCRIPT for Motion proceedings held on JULY 21, 2023. Court Reporter: APRIL BENSON, phone number 213-894-
3539. Transcript may be viewed at the court public terminal or purchased through the Court Reporter/Electronic Court
Recorder before the deadline for Release of Transcript Restriction. After that date it may be obtained through PACER. Notice
of Intent to Redact due within 7 days of this date. Redaction Request due 11/7/2023. Redacted Transcript Deadline set for
11/17/2023. Release of Transcript Restriction set for 1/16/2024. (alb) (Entered: 10/17/2023)
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