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FRAP 35(B) STATEMENT AND INTRODUCTION

The Religion Clauses protect both church and state by preventing
judicial interference in religious leadership decisions. The panel decision
eviscerates that protection by allowing priests to probe the mind of the
church in federal court rather than settling disputes through
ecclesiastical processes. Now a minister in this Circuit can simply
repackage a termination claim as a defamation claim and thus subject
his church to merits discovery and a jury trial, entangling secular courts
in a ministerial dispute.

The panel applied collateral order doctrine, but its analysis i1s laced
with conclusions that dramatically limit the nature and scope of the First
Amendment’s church autonomy protections, conflicting with decisions of
this Circuit, other circuits, and the Supreme Court. The panel decision
splits with five circuits and state high courts on whether to allow
ministers to sue their churches in defamation, and with four courts on
whether a minister’s lawsuit against his church can be decided under
rules primarily used in church property disputes. It splits with eleven
courts over how the Religion Clauses protect churches—from liability
only, or from entangling judicial inquiry. Finally, it splits with six courts
over collateral order doctrine in such cases. The conflicts include this
Court’s decision in Fratello v. Archdiocese of New York, 863 F.3d 190 (2d

Cir. 2017), and Supreme Court precedent in Our Lady of Guadalupe



School v. Morrissey-Berru, 140 S.Ct. 2049 (2020), and Serbian Eastern
Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Allowing this case to proceed will entangle federal courts in a dispute
over the elevation of a priest to the bishopric in a hierarchical church. It
will require depositions of senior hierarchs and discovery of internal
church documents regarding whether the election of a bishop took place
and whether church officials authorized ecclesiastical documents. But
the panel opinion claims that these are “non-ecclesiastical questions of
fact” that the district court can adjudicate. That process alone, separate
from any liability determination, will irreparably harm the church’s
rights to church autonomy and the judiciary’s duties to avoid interfering

in religious leadership disputes.



STATEMENT
Factual Background

This case arises from Plaintiff’s failed elevation to bishop, subsequent
removal from office, and communications by church officials about those
ecclesiastical decisions.

Plaintiff-Appellee is Father Alexander Belya, a former archimandrite
(senior monastic priest). Father Alexander claims he was elected “by a
majority of the Bishops” to the position of Bishop of Miami. JA.92 926.

Defendants-Appellants are the Metropolitan, leadership, and
ecclesiastical entities of the Russian Orthodox Church Outside Russia
(“ROCOR”).! Founded in 1920 following the Bolshevik revolution,
ROCOR exists to serve the Orthodox Russian flock in the diaspora. The
highest ROCOR ecclesiastical body is the Sobor of Bishops, which elects
new bishops. JA.89 997-8; see Kedroff v. St. Nicholas Cathedral, 344 U.S.
94, 96 n.1 (1952) (discussing the Sobor). Defendant Synod of Bishops is a
group of Sobor leadership consisting of the Metropolitan, two deputies,
and four members of the Sobor. JA.89 997-8. Among other
responsibilities, the Synod conducts an appellate court that can defrock
clergy. JA.90, 92 9919, 29.

According to the complaint, the Moscow leadership of the Church

recognized Father Alexander as bishop, and several ROCOR clergy,

1 His Eminence Metropolitan Hilarion has reposed in the Lord, and
Defendant Olkhovskiy has been elected as the new Metropolitan.



including members of the Synod, raised concerns. JA.94-95 4937, 42.
These clergy wrote a letter to the Synod and Metropolitan Hilarion
pointing out “irregular’ aspects of the documents submitted to
authenticate Father Alexander’s elevation. JA.19. The clergy letter also
raised serious religious charges, including “breaking the seal of
Confession,” and asked the Metropolitan to investigate Father
Alexander’s “non-existent ‘election™ to the bishopric. JA.20-21.

Metropolitan Hilarion opened an investigation and removed Father
Alexander from ministerial duties. JA.99 957. Rather than appeal
internally, Father Alexander left the Church and sued.

Father Alexander claims that the clergy letter is at the “heart” of his
case and that it defamed him by noting “irregularities” in his election.
JA.101 966; ECF.22-2. He does not contest the assertions that he
committed severe religious misconduct. JA.20. He claims damages for his
“severely impaired reputation and standing” in the religious community
and for lower tithes from reduced church attendance. JA.105 q981-82.
Procedural Background

The Church sought to dismiss the complaint, arguing it centers on “an
ecclesiastical dispute” involving Father Alexander’s “nomination,
election, and confirmation” as a bishop and is therefore barred by the
First Amendment. Dkt.38.

The district court limited the Church to a three-page letter-brief,

which it then construed as a motion to dismiss and denied, holding that



the suit “may be resolved by appealing to neutral principles of law.”
JA.TT.

The Church filed a timely Rule 59(e) motion, Dkt.51; Fed. R. Civ. P.
59(e), then moved to certify the order for interlocutory appeal under 28
U.S.C. §1292(b), Dkt.54. The district court denied both motions. JA.118.
The Church timely filed this interlocutory appeal. JA.112.

The district court ordered the parties to complete discovery within four
months. JA.142. The court denied a motion to stay discovery, or to
bifurcate discovery to first determine Defendants’ Religion Clauses
defenses, reasoning that the court could conduct a “fact-based inquiry as
to what occurred” without “pass[ing] judgment on the internal policies or
determinations of the [Church].” JA.147-48 The Church amended its
notice of appeal to include this order and the order denying the Rule 59(e)
motion. JA.143, 149-51.

The Church sought a stay of discovery pending appeal from this Court.
A single judge entered an emergency temporary stay. ECF.87. Two
months later, a three-judge motions panel entered a stay pending appeal
and expedited the appeal. ECF.138.

Panel Opinion

On August 17, the panel dismissed the Church’s appeal in a published
opinion, which it amended on September 16.

The panel ruled that “a court may use the ‘neutral principles of law’

approach” to adjudicate “secular components of a dispute involving



religious parties.” Am.Op.17. The panel concluded that adjudicating
ministerial defamation cases under “neutral defamation laws” was
permissible since “such resolution by a secular court presents no
infringement upon a religious association’s independence” and that “at
most,” the ministerial exception only “protects against discovery that
would intrude into the protected area of the church.” Am.Op.17, 21. The
panel determined that the church autonomy doctrine is “an ordinary
defense to liability,” not a defense to discovery or trial. Am.Op.23-24. The
panel accordingly found church autonomy defenses ineligible for
interlocutory appeal and remanded the case to resolve merits-related fact
questions concerning the election of a bishop, which it deemed “non-
ecclesiastical”: “[D]id the purported signatories actually sign the letters?
Were the [relevant] letters stamped with Metropolitan Hilarion’s seal? If
so, who stamped them? Was the early January letter on Archbishop
Gavriil’s letterhead? More broadly, did Belya forge the letters at issue?”
Am.Op.25-27.
ARGUMENT

I. The panel conflicts with circuit precedent, other circuits, and
the Supreme Court in holding a minister’s defamation claims
against his church can proceed under “neutral principles”
doctrine.

The panel held that the district court did not “final[ly] reject[]” the
Church’s autonomy defenses because “neutral defamation laws” can

resolve a minister’s defamation claim against his church over the



church’s articulated reasons for a ministerial decision. Am.Op.21; id. at
17. In so holding, the panel substantially narrowed ministerial-exception
law, deepened two related circuit splits, and conflicted with precedent of
this Court and of the Supreme Court.

First, two circuits and three state high courts have recognized that
defamation claims by a minister against her church are barred by the
ministerial exception when they involve a church’s selection, supervision,
or discipline of its ministers. The Sixth Circuit rejected defamation
claims that “seek|[] civil court review of subjective judgments made by
religious officials and bodies that [a minister] had become

)

‘unappointable,” since “secular authorities may not interfere with the

internal ecclesiastical workings and disciplines of religious bodies.”
Hutchison v. Thomas, 789 F.2d 392, 393 (6th Cir. 1986). The First Circuit
likewise barred ministerial libel claims, concluding that “[h]Jowsoever a
suit may be labelled, once a court is called upon to probe into a religious
body’s selection and retention of clergymen, the First Amendment is
implicated.” Natal v. Christian & Missionary All., 878 F.2d 1575, 1577
(1st Cir. 1989).

The Virginia Supreme Court similarly concluded that “most courts
that have considered the question” have held that “a pastor’s defamation
claims against a church and its officials” is barred, observing “it is
difficult to conceive” of a ministerial dispute that could not be recast as

defamation. Cha v. Korean Presbyterian Church, 553 S.E.2d 511, 516 (Va.



2001) (collecting cases). The Arkansas and D.C. high courts have reached
the same conclusion. El-Farra v. Sayyed, 226 S.W.3d 792, 796 (Ark. 2006)
(dismissing defamation claims in part because the “statements were
made in the context of a dispute over [minister’s] suitability to remain as
Imam”); Heard v. Johnson, 810 A.2d 871, 883 (D.C. 2002) (“defamation is
one of those common law claims that is not compelling enough to
overcome First Amendment protection surrounding a church’s choice of
pastoral leader”).

Second, the panel conclusion that “court[s] may use the ‘neutral
principles of law’ approach” to resolve ministerial defamation claims
conflicts with four circuits, this Court, and the Supreme Court.
Am.Op.17.

As the panel acknowledges, “neutral principles” analysis was
developed and primarily used for church property disputes. Am.Op.17
n.8. Such cases concern a conflict over which party is the “true church,”
making it impossible to defer to a single authoritative religious body.
McConnell & Laycock Br.36. But it isn’t useful outside those cases, which
1s why the Supreme Court has never applied neutral-principles analysis
to religious leadership disputes. Id.; States’ Pet. Br.2-4. Indeed, it
rejected “relif[ance] on purported ‘neutral principles’ for resolving
property disputes” to adjudicate “matter[s] of internal church
government” at the “core of ecclesiastical affairs.” Milivojevich, 426 U.S.

at 721. “[QJuestions of church discipline and the composition of the



church hierarchy” are “at the core of ecclesiastical concern.” Id. at 717.
Thus Milivojevich rebuffed a defrocked bishop’s attempt to “resort to the
civil courts for redress” instead of “participat[ing] in the disciplinary
proceedings before the Holy Synod.” Id. at 719-20. The Court explained
that “ecclesiastical decisions” regarding such leadership disputes could
not constitutionally be subjected to second-guessing under rubrics of
“objective criteria” or “secular notions.” Id. at 714-15 & n.8.

This Circuit reached a similar conclusion in Fratello. There, this Court
reviewed caselaw suggesting that courts could adjudicate ministers’ Title
VII claims so long as “excessive entanglement could be avoided” by
refusing to interfere in “doctrinal disputes.” 863 F.3d at 202. Fratello
rejected this analysis because “courts are ill-equipped” to determine
whether a “dispute between a minister and his or her religious group is
premised on religious grounds” rather than “secular considerations.” Id.
at 203.

The panel’s conclusion also conflicts with four other circuits and state
high courts. The Sixth Circuit held that the neutral principles doctrine
“applies only to cases involving disputes over church property” and is
“simply not applicable” where a minister’s claim arises from a dispute
over his “status and employment as a minister.” Hutchison, 789 F.2d at
396. Similarly, in EEOC v. Catholic University of America, the D.C.
Circuit explained that “neutral principles” cases concern “trust and

property law” and rejected the argument that a ministerial dispute “can



be resolved without entangling the Government ‘in questions of religious
doctrine, polity, and practice’ by invoking ‘neutral principles of law.” 83
F.3d 455, 465-66 (D.C. Cir. 1996). The D.C. Circuit emphasized that
judicial inquiries into relationships between churches and ministers are
“Iin themselves” too entangling and thus “forbidden by the First
Amendment.” Id. at 466-67.

The Texas and Arkansas Supreme Courts likewise declined to apply
the “narrowly drawn” neutral principles doctrine “outside church
property disputes.” In re Lubbock, 624 S.W.3d 506, 513 (Tex. 2021)
(application would “invade the Diocese’s internal management decision

to investigate its clergy”); El-Farra, 226 S.W.3d at 795 (similar).

II. The panel conflicts with eleven circuits and state courts and
with the Supreme Court in holding that the church autonomy
doctrine protects only against liability.

The panel also concluded that the church autonomy doctrine is only

’

“an ordinary defense to liability,” not protection against discovery and
trial, meaning that a trial court’s misapplication of the doctrine can only
be corrected after “final judgment” or “mandamus,” not interlocutory
appeal. Am.Op.24-25 & n.11. The panel accepted a false dichotomy that
the doctrine must be either a liability defense only or “a jurisdictional bar
from suit.” Am.Op.24. But, as courts, experts, and amici have explained,

the doctrine provides a non-jurisdictional immunity against claims

arising from internal church leadership disputes. These errors underly

10



the panel’s decision to let the case proceed to merits discovery and trial
on ecclesiastical leadership decisions.

First, this ruling splits with eleven circuits and state high courts. The
First, Third, Fourth, Fifth, Sixth, Seventh, Eighth, and D.C. Circuits and
the Connecticut, D.C., and Kentucky high courts have held that the
Religion Clauses protect against the burdens of merits discovery and trial
in addition to protecting against liability.

For instance, in a defamation case involving forgery allegations, the
Seventh Circuit explained that the Religion Clauses protect “from the
travails of a trial and not just from an adverse judgment.” McCarthy v.
Fuller, 714 F.3d 971, 975 (7th Cir. 2013). And the en banc Seventh Circuit
reaffirmed that even “the beginnings of discovery” into the merits of
ministerial leadership disputes cause “impermissible intrusion into, and
excessive entanglement with,” a religious group’s autonomy through the
“prejudicial effects of incremental litigation.” Demkovich v. St. Andrew
the Apostle Par., 3 F.4th 968, 980-82 (7th Cir. 2021); see also Natal, 878
F.2d at 1577-78 (civil court cannot “probe into a religious body’s selection
and retention of clergymen”; the “inquiry” itself is barred); Rayburn v.
Gen. Conf. of Seventh-day Adventists, 772 F.2d 1164, 1171-72 (4th Cir.
1985) (“very process of inquiry” into the merits of a minister’s claims can
violate ministerial exception, since using the “full panoply of legal
process ... to probe the mind of the church” pressures churches to select

ministers “with an eye to avoiding litigation”); Combs v. Central Tex.

11



Conf. of United Methodist Church, 173 F.3d 343, 350 (5th Cir. 1999)
(harm from “investigating employment discrimination claims by
ministers against their church” is “alone ... enough to bar the
involvement of the civil courts”); Scharon v. St. Luke’s Episcopal
Presbyterian Hosps., 929 F.2d 360, 363 (8th Cir. 1991) (ministerial
decisions are “per se religious matters and cannot be reviewed by civil
courts” because “the very process of inquiry” violates the Religion
Clauses); Catholic Univ., 83 F.3d at 467 (requiring churches to be
“deposed, interrogated, and haled into court” on the merits of a
ministerial dispute is “forbidden by the First Amendment”).

Three states likewise agree that church autonomy “includes protection
against the cost of trial and the burdens of broad-reaching discovery.”
Presbyterian Church (U.S.A.) v. Edwards, 566 S.W.3d 175, 179 (Ky. 2018)
(allowing merits litigation before resolving ministerial exception is
“substantial miscarriage of justice”); Dayner v. Archdiocese of Hartford,
23 A.3d 1192, 1199-1200 (Conn. 2011), overruled in part on other grounds
by Trinity Christian v. Comm’n., 189 A.3d 79 (Conn. 2018) (exception
provides “Immunity from suit” and bars “litigating a dispute that is
subject to the ministerial exception”); United Methodist Church v. White,
571 A.2d 790, 793 (D.C. 1990) (“once exposed to discovery and trial, the
constitutional rights of the church to operate free of judicial scrutiny” in

its ministerial choices are “irreparably violated”).

12



Four circuits have emphasized this point, holding that church
autonomy 1is not merely a “personal” defense, but “a structural limitation
1mposed on the government by the Religion Clauses” which “categorically
prohibits” judicial “involve[ment] in religious leadership disputes.”
Conlon v. InterVarsity Christian Fellowship, 777 F.3d 829, 836 (6th Cir.
2015). Thus, “even if a religious organization wants” adjudication of
religious disputes, a federal court has an independent duty “not [to] allow
itself to get dragged in.” Tomic v. Catholic Diocese of Peoria, 442 F.3d
1036, 1042 (7th Cir. 2006). The Third and Fifth Circuits agree. Lee v.
Sixth Mount Zion Baptist Church, 903 F.3d 113, 118 n.4 (3rd Cir. 2018)
(“structural” “limits on judicial authority”); Whole Woman’s Health v.
Smith, 896 F.3d 362, 367, 373-74 (5th Cir. 2018) (“structural protection
afforded religious organizations” by the Religion Clauses protected
against “judicial discovery procedures”).2

This understanding of church autonomy defenses as threshold issues
explains why this Court recognized it was “appropriate[]” in a ministerial

exception case to “order[] discovery limited to whether [plaintiff] was a

2 Only recently have any courts held otherwise. See Tucker v. Faith
Bible Chapel, 36 F.4th 1021, 1038-41 (10th Cir. 2022). The panel cites
Herx v. Diocese of Fort Wayne, but the Seventh Circuit expressly did not
address the ministerial exception, affirmed McCarthy, and held “only”
that the defendant’s “few sentences” of briefing on collateral-order
doctrine were insufficiently persuasive. 772 F.3d 1085, 1090-91 & n.1
(7th Cir. 2014).

13



minister.” Fratello, 863 F.3d at 198. The merits should not be reached
before the Religion Clauses are vindicated.

Second, the panel’s decision conflicts with Supreme Court precedent.
The Court has long held that the “very process of inquiry” into religious
matters will “impinge on rights guaranteed by the Religion Clauses.”
NLRB v. Catholic Bishop, 440 U.S. 490, 502 (1979); accord Milivojevich,
426 U.S. at 718 (“detailed review of the evidence” of church proceedings
was “impermissible”). Our Lady explained it “obviously” violates the
Religion Clauses for the government “even to influence” matters “of faith
and doctrine,” including “the selection of the individuals who play certain
key roles” in a religious ministry. 140 S.Ct. at 2060. “Judicial review”
alone “would undermine the independence of religious institutions in a
way that the First Amendment does not tolerate.” Id. at 2055. Likewise,
Hosanna-Tabor v. EEOC held that “both Religion Clauses bar” not just
punishing a ministerial decision, but also “interfering” in it; even just
“Inquiring into” a church’s leadership decisions was “unconstitutional[].”
565 U.S. 171, 181, 187 (2012). As Justices Alito and Kagan explained in
their concurrence, “the mere adjudication” of a minister’s claim against

his church “would pose grave problems for religious autonomy.” Id. at

205-06 (emphasis added).3

3 The panel said Gordon College v. DeWeese-Boyd, 142 S.Ct. 952 (2022),
“suggest[s]” the Court had changed its mind. Am.Op.24. That’s more than
a certiorari denial can bear.

14



The panel’s decision creates precisely this kind of church-state conflict.
Father Alexander claims it was defamatory for Church leadership to
deny he “had been elected by the ROCOR Synod to the position of Bishop
of Miami.” JA.100 966(b). Under the panel’s rule, a Catholic priest
claiming to have been elected pope could depose the College of Cardinals
on their discussions and votes during Conclave. But the very act of
“submitting the question of [his] religious status to a jury would
undermine the authority and autonomy of the Church.” McCarthy, 714
F.3d at 978.

Similarly, Father Alexander seeks damages for “the drastic decrease
of the membership in his church.” JA.105 §82. Under the panel’s rule,
courts and juries of this Circuit must now weigh such matters under
“neutral defamation laws.” Am.Op.21. That they cannot do. Fratello, 863
F.3d at 203 (noting “judicial incompetence” for similar ecclesiastical line-
drawing); Jewish Coalition Pet. Br.14-16.

III. The panel conflicts with the Supreme Court and other
circuits by refusing to permit interlocutory appeal of
decisions interfering with internal church procedures.

By categorically ruling that “[ilmmediate appellate review is not the
proper avenue for parties seeking to assert a church autonomy defense,”
Am.Op.25, the panel split from the Supreme Court, two circuits, and four
state high courts, which have allowed interlocutory resolution of Religion

Clauses defenses.

15



The Supreme Court has “often” permitted interlocutory appeals to
determine “the proper scope of First Amendment protections” that would
face irreparable harm through trial, Fort Wayne Books v. Indiana, 489
U.S. 46, 55 (1989), and it recently considered an interlocutory appeal of
a state-court determination foreclosing Religion Clauses defenses.
Archdiocese of San Juan v. Feliciano, 140 S.Ct. 696 (2020) (interlocutory
appeal arising under 28 U.S.C. §1258).

The Seventh Circuit concluded that a denied Religion Clauses defense
can be immediately appealed to avoid “irreparable” harm, “just as in the
other types of case[s] in which the collateral order doctrine allows
interlocutory appeals.” McCarthy, 714 F.3d at 975-76 (citing Hosanna-
Tabor). The Fifth Circuit likewise permitted interlocutory appeal of a
Religion Clauses defense because “the consequence of forced discovery
here 1s ‘effectively unreviewable’ on appeal from the final judgment.”
Whole Woman’s Health, 896 F.3d at 367, 368, 373-74 (applying collateral
order doctrine to “orders bearing on First Amendment rights”).4

The Connecticut, D.C., Kentucky, and North Carolina high courts
have allowed interlocutory appeal of denied church autonomy defenses.

Dayner, 23 A.3d at 1200 (allowing “interlocutory appeal from the denial”

4 The panel treated this case as merely “related ‘to the predicament of
third parties,” Am.Op.22, but the court relied on “privileges ... go[ing] to
the heart of the constitutional protection of religious belief” and
precedent finding “appellate jurisdiction” for “comparable First
Amendment claims.” Whole Woman’s Health, 896 F.3d at 368.
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of ministerial exception); White, 571 A.2d at 793 (ministerial exception
denial “is immediately appealable as a collateral order”); Kirby v.
Lexington Theological Seminary, 426 S.W.3d 597, 609 n.45 (Ky. 2014)
(“denial of ... the ministerial exception ... is appropriate for interlocutory
appeal”); Harris v. Matthews, 643 S.E.2d 566, 569-70 (N.C. 2007)
(“immediate appeal i1s appropriate”). Leading legal scholars agree.5 This
court and others allow interlocutory appeal of orders that infringe First
Amendment rights. Br.53-54 (collecting cases); Constitutional Scholars
Pet. Br. 14-15 (same).

The panel acknowledged that courts have favorably compared church
autonomy to qualified immunity, which allows interlocutory appeal, but
the panel rejected those cases because of “the presence of factual
questions” in “the defamation claims.” Am.Op.26. This ignores Supreme
Court and circuit precedent that factual disputes only prevent appeal
when they are relevant to whether the immunity exists, not whether
plaintiff’s claim prevails. Franco v. Gunsalus, 972 F.3d 170, 174 (2d Cir.
2020) (“immediate review” is available if defendants accept “plaintiff’s
version of the disputed facts” for purposes of the appeal). Here, the
district court’s decisions allowing the case to proceed and denying
bifurcation raise purely “issues of law.” Johnson v. Jones, 515 U.S. 305,

317 (1995). Any disputed facts here have no bearing on the legal question

5 See Br.53; McConnell & Laycock Br.20-30; Constitutional Scholars
Br.23-27.
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of whether a court can intervene in a dispute between a minister and his
church over his removal from ecclesiastical office.
IV. Exceptionally important First Amendment rights are at stake.

The proper application of church autonomy and the ministerial
exception are undeniably issues of exceptional importance justifying en
banc rehearing. Demkovich, 3 F.4th at 974-75; Alcazar v. Catholic
Archbishop, 627 F.3d 1288, 1290 (9th Cir. 2010).

The panel opinion threatens “matters of inescapable importance for
faith communities”: autonomy over both the “discipline and the
composition of the church hierarchy,” Religious Denominations Pet. Br.5
(quoting Milivojevich, 426 U.S. at 717), including for “the church’s
deliberations in the course of making th[ose] decision[s] and in its
explanation of th[em] to its faithful,” McConnell & Laycock Br.32. By
misinterpreting the First Amendment, the panel decision will embroil
judges and juries of this Circuit in the internal religious management of
churches, synagogues, and mosques. That will ignite the very church-
state conflicts that the Religion Clauses prohibit civil courts from
creating. Federal courts cannot allow themselves to become leverage in
ministerial disputes.

CONCLUSION

The Court should grant rehearing en banc.

September 30, 2022
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CHIN, Circuit Judge:

In this case, plaintiff-appellee Alexander Belya sued defendants-
appellants -- individuals and entities affiliated with the Russian Orthodox
Church Outside Russia ("ROCOR" and, collectively, "Defendants") -- for
defamation, contending that they defamed him when they publicly accused him
of forging a series of letters relating to his appointment as the Bishop of Miami.

Defendants moved to dismiss based on the "church autonomy
doctrine," arguing that Belya's suit would impermissibly involve the courts in
matters of faith, doctrine, and internal church government. The district court
denied the motion. Defendants then filed a motion for reconsideration and a
motion to limit discovery to the issue of whether the church autonomy doctrine
applied or otherwise to stay proceedings. The district court denied those

motions as well. Defendants appeal from the three interlocutory rulings.



Appellate jurisdiction typically requires either a final judgment,
28 U.S.C. § 1291, or a certified interlocutory appeal, 28 U.S5.C. § 1292(b). The
district court denied Defendants' motions without entering a final judgment (the
case is pending in the district court, although proceedings have been stayed) and
declined to certify an interlocutory appeal. Defendants argue that we have
appellate jurisdiction based on the collateral order doctrine, which allows for
appellate review of an interlocutory order if the ruling (1) is conclusive;
(2) resolves important questions separate from the merits; and (3) is effectively
unreviewable on appeal after a final judgment is entered.

We hold that the collateral order doctrine does not apply in the
circumstances here. We therefore dismiss this appeal.

BACKGROUND

A.  The Facts

This case hinges on public accusations that Belya forged certain
documents relating to his role within ROCOR. The facts as alleged in Belya's

amended complaint (the "Complaint") are assumed to be true for purposes of this

appeal.



1. Belya's Apparent Election as Bishop

Belya served as a ROCOR priest in the Czech Republic and Slovakia
before moving to the United States eleven years ago. He served in the United
States as a ROCOR priest until September 14, 2019, when he was suspended
pending an investigation into the matters discussed below.

As set forth in the Complaint, Belya was elected by the Synod of
Bishops of ROCOR (the "Synod") -- the executive arm of ROCOR -- to the
position of Bishop of Miami. The election was held from December 6 through 10,
2018.

Defendant-appellant Hilarion Kapral, also known as Metropolitan
Hilarion, was the "ruling bishop and First Hierarch" of ROCOR. Defs.-
Appellants' Br. at 5.! Metropolitan Hilarion apparently wrote a letter dated
December 10, 2018 (the "December 10 letter") to Patriarch Kirill, the Patriarch of
Moscow and All Russia, which stated:

I am happy to share the joyful news — by a majority vote

two Vicar Bishops have been elected to the diocese
entrusted to me. They are most worthy candidates.

! "Metropolitan" is a title within ROCOR. According to ROCOR, Metropolitan
Hilarion passed away on May 16, 2022. See Press Release, The Russian Orthodox
Church Outside of Russia, His Eminence Metropolitan Hilarion of Eastern America and
New York, First Hierarch of the Russian Church Abroad, Reposes in the Lord (May 16,
2022), https://www.synod.com/synod/eng2022/ 20220516_print_enmhrepose.html.



[Candidates include] Archimandrite Alexander
(Belya) . . . elected as the Bishop of Miami.

Joint App'x at 92. According to the Complaint, the December 10 letter was
signed by Metropolitan Hilarion and stamped with his official seal.

That same day, Metropolitan Hilarion also sent a letter to Belya,
explaining that there were certain corrections that Belya needed to make to his
practices. The Synod designated Archbishop Gavriil to report on Belya's
implementation of these corrections. In early January 2019 (the "early January
letter"), Archbishop Gavriil wrote to Metropolitan Hilarion, stating that:

I do not see any obstacles to approv[ing] the date of

consecration of [Belya], elected as the Vicar Bishop for
Miami, of which I hereby inform Your Eminence.

Id. at 93. Soon thereafter, on January 11, 2019 (the "January 11 letter"),
Metropolitan Hilarion wrote again to Patriarch Kirill, stating as follows:
I hereby ask Your Holiness to approve [Belya's]

candidacy at the next meeting of the Holy Synod of the
Russian Orthodox Church.

Id. at 94. Like the December 10 letter, the January 11 letter apparently was signed
by Metropolitan Hilarion and stamped with his official seal.

On July 16, 2019, Belya had an audience with Patriarch Kirill. Six

weeks later, on August 30, 2019, the Moscow Patriarchate's official website



posted the decision to approve Belya's appointment. On that same day,
Metropolitan Hilarion congratulated Belya via phone call.

2. The Allegations of Forgery and Fraud

Four days later, on September 3, 2019, several ROCOR clergy
members? wrote a letter about Belya to the Synod and Metropolitan Hilarion (the
"September 3 letter"). The September 3 letter was disseminated to all thirteen
members of the Synod and forwarded to other members of ROCOR, including
parishes, churches, monasteries, and other institutions, as well as online media
outlets. It raised concerns about purportedly irregular aspects of Belya's
"confirmation by [ROCOR] . . . as Bishop of Miami." Id. at 95. The alleged
irregularities related to the December 10, early January, and January 11 letters.

First, the September 3 letter asserted that even though the December
10 and January 11 letters appeared to have been signed and stamped with his
seal, Metropolitan Hilarion "knew nothing about the written [letters] directed to
Moscow." Id. (emphasis omitted). The September 3 letter further alleged that "as

stated by His Eminence [Metropolitan Hilarion]," the letters "were drawn up in

2 All signees of the letter are defendants-appellants in this case. The signees were
Nicholas Olkhovskiy, Victor Potapov, Serge Lukianov, David Straut, Alexandre
Antchoutine, George Temidis, and Mark Mancuso. Defendant-appellant Boris
Dmitrieff also participated in drafting the letter.



an irregular manner." Id. (emphasis omitted). It mentioned the absence of an
"appropriate citation" from the Synod's decision and the lack of a biography of
those elected. Id. at 95-96. Second, the September 3 letter stated that the early
January letter "raises doubts as well," specifically because the early January letter
was not printed on Archbishop Gavriil's "official letterhead." Id. at 96 (emphasis
omitted).

The September 3 letter requested that, considering the allegations,
Belya be suspended from clerical functions and barred from election candidacy.
That same day, Metropolitan Hilarion issued an order to Belya suspending him
from his position and responsibilities. Soon after, on September 16, 2019,
Metropolitan Hilarion issued a public decree suspending Belya pending a formal
investigation recommended in the September 3 letter. The decree also prohibited
members of Belya's parish from communicating with him.

On September 16, 2019, a clergy member3 posted about the dispute
over Belya's confirmation on the social media site of his church. The post read:

Alleged ROCOR episcopal nominee Fr. Alexander

Belya, already confirmed by the ROC Synod, had not

been elected by the ROCOR Synod and a letter
informing about [sic] his nomination sent to Moscow

3 The clergy member, Serafim Gan, is also a defendant-appellant in this case.



was a forgery. The priest in question was suspended,
internal investigation was started.

Id. at 98. Various religious news outlets and publications also publicly circulated
news of the controversy. Orthodox News, for example, reposted the statement.
Helleniscope, another Orthodox Christian publication, wrote:

This past summer, [Belya] also forged a letter from His

Eminence Metropolitan Hilarion (Kapral), the First

Hierarch of ROCOR, attempting to get himself

confirmed by the Holy Synod of the Moscow
Patriarchate as a bishop-elect for ROCOR in America.

Id.

Following the controversy, Belya left ROCOR and now serves as a
priest of the Greek Orthodox Church.
B.  The Proceedings Below

On August 18, 2020, Belya commenced this lawsuit against
Defendants, alleging claims for defamation, defamation per se, and defamation
by innuendo. On December 8, 2020, Defendants filed a letter brief seeking
permission to file a motion to dismiss for lack of jurisdiction, as well as for failure
to state a claim, and requesting a conference. The district court denied

Defendants' request for a conference but construed Defendants' letter brief as a
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motion to dismiss. It directed Belya to respond with a letter brief and proposed
amended complaint. Belya did so on January 14, 2021.

On May 19, 2021, the district court denied Defendants' motion to
dismiss and ordered Belya to file the amended complaint. The district court
found jurisdiction because it concluded that the church autonomy principles
cited by Defendants did not bar application of neutral principles of law, and
Belya's case could be resolved by such neutral principles.

On May 20, 2021, Belya filed the Amended Complaint. On June 16,
2021, Defendants filed a Rule 59(e) motion for reconsideration. On June 25, 2021,
Defendants moved for certification under 28 U.S.C. § 1292(b) for interlocutory
appeal of the district court's order denying their motion to dismiss. The district
court denied both motions on July 6, 2021. First, the district court denied the
motion for reconsideration as untimely under Local Rule 6.3. Second, it denied
the motion for interlocutory certification because Defendants' arguments
amounted to "disputes as to whether the factual situation presented fits into the
[church autonomy doctrine]" rather than a question suitable for interlocutory
appeal. Belya v. Kapral, No. 20-CV-6597, 2021 WL 2809604, at *2 (5.D.N.Y. July 6,

2021).
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On July 21, 2021, Defendants filed a motion to limit initial discovery
to whether the church autonomy doctrine applied in this case or, in the
alternative, to stay proceedings. The district court denied that motion on July 27,
2021.

This appeal followed. Defendants appeal three of the district court's
orders: the May 19, 2021, denial of their motion to dismiss; the July 6, 2021,
denial of their motion for reconsideration; and the July 27, 2021, denial of their
motion to limit discovery or stay proceedings. Also pending is a July 15, 2021,
motion by Belya in this Court to dismiss this appeal. On September 2, 2021, we
granted a temporary stay of the district court proceedings. The parties have
briefed both the motion to dismiss and the merits.

DISCUSSION

The threshold issue is whether we have appellate jurisdiction,
pursuant to the collateral order doctrine, over the district court's three
interlocutory orders denying Defendants' motions to dismiss, for
reconsideration, and to bifurcate discovery or otherwise stay proceedings. We
hold that we do not. Accordingly, we dismiss the appeal and do not reach the

merits.
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A. Applicable Law

Two doctrines are at issue in this case: the collateral order doctrine
and the church autonomy doctrine.*

1. The Collateral Order Doctrine

Appellate jurisdiction typically arises either from a district court's
final judgment, 28 U.S.C. § 1291, or the district court's certification of an issue for
interlocutory appeal, 28 U.S.C. § 1292(b). A "narrow and selective" class of
orders, however, are appealable because they meet the requirements of the
collateral order doctrine. Will v. Hallock, 546 U.S. 345, 350 (2006). The collateral
order doctrine is a "practical rather than a technical construction” of § 1291.
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). It provides for:

[A]ppellate jurisdiction over a small class of "collateral”

rulings that do not terminate the litigation in the court

below but are nonetheless sufficiently "final" and

distinct from the merits to be appealable without
waiting for a final judgment to be entered.

4 We use the term "church autonomy doctrine" to refer generally to the First
Amendment's prohibition of civil court interference in religious disputes. Defendants
also use the term "church autonomy doctrine,” while Belya uses the term "ecclesiastical
abstention" to refer to the same concept. Both parties also refer to the "ministerial
exception." The ministerial exception, however, is one component of church autonomy.
See Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2060 (2020) ("[A]
component of this [church] autonomy is the selection of individuals who play certain
key roles. The 'ministerial exception' was based on this insight.").
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Liberty Synergistics Inc. v. Microflo Ltd., 718 F.3d 138, 146 (2d Cir. 2013) (quoting
Cohen, 337 U.S. at 546).

The collateral order doctrine is limited to rulings that (1) are
"conclusive"; (2) "resolve important questions separate from the merits"; and
(3) "are effectively unreviewable on appeal from the final judgment in the
underlying action." Swint v. Chambers Cnty. Comm'n, 514 U.S. 35, 42 (1995).
These conditions are "stringent," as the narrow collateral appeal exception
"should stay that way and never be allowed to swallow the general rule that a
party is entitled to a single appeal” after "final judgment has been entered." Digit.
Equip. Corp. v. Desktop Direct, Inc., 511 U.S. 863, 868 (1994) (citation omitted). In
fact, the Supreme Court has admonished that "the class of collaterally appealable
orders must remain narrow and selective in its membership." Mohawk Indus.,

Inc. v. Carpenter, 558 U.S. 100, 113 (2009) (quoting Will, 546 U.S. at 350).> In recent

5 The Supreme Court has rarely extended the collateral order doctrine to cover
new categories; the categories of orders falling under the collateral order doctrine
require only two hands to count. Such orders imposed an attachment of a vessel in
admiralty, Swift & Co. Packers v. Compania Colombiana Del Caribe, S.A., 339 U.S. 684
(1950); imposed notice costs in a class action, Eisen v. Carlisle & Jacquelin, 417 U.S. 156
(1974); would have led to retrial, thus implicating double jeopardy, Abney v. United
States, 431 U.S. 651 (1977); would have allowed a case implicating the Speech and
Debate Clause to continue, Helstoski v. Meanor, 442 U.S. 500 (1979); found no absolute
immunity, Nixon v. Fitzgerald, 457 U.S. 731 (1982); found no qualified immunity, Mitchell
v. Forsyth, 472 U.S. 511 (1985); denied a state's claim to Eleventh Amendment immunity,
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years, that call for caution has acquired special force because rulemaking,® rather
than court decision, has become "the preferred means for determining whether
and when prejudgment orders should be immediately appealable." Id.” That
preference is in part due to how blunt of an instrument the collateral order
doctrine is; whether an order is appealable is "determined for the entire category
to which a claim belongs." Digit. Equip. Corp., 511 U.S. at 868.

As to the first prong, a "conclusive determination" means that the
appealed order must be a "complete, formal, and, in the trial court, final rejection
of" the issue. Abney v. United States, 431 U.S. 651, 659 (1977). As to the second

prong, an order resolves important questions independent from the merits when

P.R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139 (1993); and denied a
right to avoid forced medication, Sell v. United States, 539 U.S. 166 (2003). In almost two
decades, the Supreme Court has expanded the collateral order doctrine in only one
instance, to address state sovereignty and the All Writs Act in Shoop v. Twyford, 596 U.S.
__,142 5. Ct. 2037 (2022).

6 Congress has authorized the Supreme Court to promulgate rules "defin[ing]
when a ruling of a district court is final for the purposes of appeal under

[28 U.S.C. § 1291]." 28 U.S.C. § 2072(c). Congress further specified that § 2072 allows
the Supreme Court to prescribe rules "to provide for an appeal of an interlocutory
decision to the courts of appeals that is not otherwise provided for" by statute.

28 U.S.C. §1292(e). The Supreme Court has not promulgated any rules that would
grant us appellate jurisdiction over the district court's orders in this case.

7 There has even been discussion of ending expansion of the collateral order
doctrine altogether. See, e.g., Mohawk Indus., 558 U.S. at 115 (Thomas, J., concurring in
part) ("[A]ny avenue for immediate appeal beyond [§ 1292(b), mandamus, and appeals
from contempt orders] must be left to the rulemaking process." (internal quotation
marks omitted)).
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the questions involve a "claim[] of right separable from . . . rights asserted in the
action." Cohen, 337 U.S. at 546. As to the third prong, an order is "effectively
unreviewable" where "the order at issue involves an asserted right[,] the legal
and practical value of which would be destroyed if it were not vindicated before
trial." Lauro Lines, s.r.l. v. Chasser, 490 U.S. 495, 498-99 (1989) (internal quotation
marks omitted). In contrast, the fact that a ruling "may burden litigants in ways
that are only imperfectly reparable by appellate reversal of a final district court
judgment" is not sufficient. Mohawk Indus., 558 U.S. at 107 (internal quotation
marks omitted).

Here, Defendants essentially argue that the appealable category is
cases where "church autonomy defenses [are] at issue." Defs.-Appellants' Br. at
20.

2. The Church Autonomy Doctrine

The church autonomy doctrine provides that religious associations
have "independence in matters of faith and doctrine and in closely linked matters
of internal government." Our Lady of Guadalupe Sch., 140 S. Ct. at 2061. To allow
anyone "aggrieved by [a religious association's] decisions" to "appeal to the

secular courts and have [those decisions] reversed" subverts the rights of
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religious associations to retain independence in matters of faith, doctrine, and
internal government. Kedroff v. St. Nicholas Cathedral, 344 U.S. 94, 114-15 (1952).
But secular components of a dispute involving religious parties are
not insulated from judicial review; a court may use the "neutral principles of law"
approach. So long as the court relies "exclusively on objective, well-established
[legal] concepts," it may permissibly resolve a dispute even when parties are
religious bodies. Jones v. Wolf, 443 U.S. 595, 602-03 (1979) (establishing the
neutral principles of law approach in a dispute over church property).? This is a
common-sense approach: When a case can be resolved by applying well-
established law to secular components of a dispute, such resolution by a secular
court presents no infringement upon a religious association's independence.
Thus, simply having a religious association on one side of the "v" does not
automatically mean a district court must dismiss the case or limit discovery.

Neither this Court nor the Supreme Court has found or even

suggested that district court orders like the ones Defendants appeal from fall

8 Most cases applying the "neutral principles of law" approach have resolved
disputes over church property. The approach, however, goes beyond solely church
property disputes. See Moon v. Moon, 833 F. App'x 876, 879 (2d Cir. 2020) (summary
order) (applying the neutral principles of law approach when an individual sought to
be recognized as the leader of a church organization).
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within the collateral order doctrine. Nor can Defendants find support for this
principle in the decisions of our sister circuits.
B.  Analysis

Here, Defendants appeal from the district court's denials of motions
to dismiss, for reconsideration, and to bifurcate discovery or otherwise stay
proceedings. We consider the three collateral order doctrine requirements in
turn; that is, whether the categories of orders (1) are "conclusive"; (2) "resolve
important questions separate from the merits"; and (3) "are effectively
unreviewable on appeal from the final judgment in the underlying action."
Swint, 514 U.S. at 42.

We hold that the district court's orders do not fall within the
collateral order doctrine.

1. Conclusiveness

None of the district court's three orders is "conclusive,” as none
constitutes a "final rejection” of Defendants' asserted church autonomy defenses.
Not only is the case in a preliminary posture, but the district court also
recognized in its denial of Defendants' motion to dismiss that there would be

certain issues it "would not consider . . . under the doctrine of ecclesiastical
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abstention." Belya v. Hilarion, No. 20-CV-6597, 2021 WL 1997547, *4 (S.D.N.Y.
May 19, 2021). At bottom, the orders are not conclusive because they do not bar
any defenses, they did not rule on the merits of the church autonomy defense,
and they permit Defendants to continue asserting the defense. It is possible that
at some stage Defendants' church autonomy defenses will require limiting the
scope of Belya's suit, or the extent of discovery, or even dismissal of the suit in its
entirety. But we cannot and do not prematurely jump into the fray.

We see clear parallels to a Seventh Circuit case where our sister
circuit also declined to find appellate jurisdiction under the collateral order
doctrine. When the diocese in that case sought appellate review of the district
court's order denying summary judgment for the diocese on a sex-discrimination
claim, the Seventh Circuit dismissed the appeal for lack of jurisdiction. Herx v.
Diocese of Fort Wayne-South Bend, Inc., 772 F.3d 1085, 1091-92 (7th Cir. 2014). The
Seventh Circuit reasoned it did not have appellate jurisdiction because the
district court's order "ha[d] not ordered a religious question submitted to the jury
for decision," and in fact the district court "promised to instruct the jury not to
weigh or evaluate the Church's doctrine." Id. at 1091; cf. McCarthy v. Fuller, 714

F.3d 971, 975 (7th Cir. 2013) (holding that an order was collaterally appealable
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because it sent the religious question of whether party was a nun to the jury).
Here, there are also numerous steps before the finish line of the litigation. And
the district court has shown that it is aware that religious questions may arise --
and could instruct a potential jury to not weigh or evaluate those issues should
litigation progress to that stage. See Hilarion, 2021 WL 1997547, at *4 ("[T]he
[district court] will not pass judgment on the internal policies and or
determinations of [ROCOR], nor would it be able to under the doctrine of
ecclesiastical abstention.").

Even though the Supreme Court has "generally denied review of
pretrial discovery orders" under the collateral order doctrine, Mohawk Indus., 558
U.S. at 108 (internal quotation marks omitted), Defendants argue that putting
"the Church through the discovery that will be necessary to resolve [Belya's]
claims will itself violate the [First Amendment]." Defs.-Appellants' Br. at 30
(emphasis added). At essence, their claim is that the district court's orders are
the final decision on whether discovery can proceed; thus, Defendants contend,
the orders constitute a "final rejection."

But this claim runs afoul of not only the Supreme Court's general

disinclination but also our explicit precedent. We have said that "the finality
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requirement cannot be employed to obtain interlocutory review of discovery
orders." Chase Manhattan Bank, N.A. v. Turner & Newall, PLC, 964 F.2d 159, 163
(2d Cir. 1992) (quoting Xerox Corp. v. SCM Corp., 534 F.2d 1031, 1031-32 (2d Cir.
1976) (per curiam)). And beyond that general restriction, the church autonomy
doctrine at most protects against discovery that would intrude into the protected
area of the church -- it does not provide religious organizations with blanket
protection from discovery. It therefore does not constitute a "final rejection" of
Defendants' church autonomy rights for discovery to proceed into secular
components of Belya's claims under neutral defamation laws. If a discovery
request targets non-secular components, a religious association may continue to
raise a church autonomy defense with the district court.

In their argument to the contrary, Defendants point primarily to a
decision of the Fifth Circuit, Whole Woman's Health v. Smith, 896 F.3d 362 (5th Cir.
2018). They claim that "the Fifth Circuit accepted a collateral order appeal to
prevent [a church] from having to turn over internal documents." Defs.-
Appellants' Br. at 31.

Defendants misunderstand the Fifth Circuit's law. Whole Woman's

Health permitted collateral appeal of religious questions only when a party
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sought discovery from a third party and the appeal related "to the predicament
of third parties." Whole Woman's Health, 896 F.3d at 367-68 (asserting that order
falls within collateral order doctrine because, in part, third-party witness
appealing "cannot benefit directly from" any post-final judgment relief).
Additionally, in a later case, the Fifth Circuit unequivocally pushed back against
applying church autonomy defenses when the "conclusion was premature" and
"many of the relevant facts have yet to be developed." McRaney v. N. Am. Mission
Bd. of the S. Baptist Convention, Inc., 966 F.3d 346, 347, 349 (5th Cir. 2020)
(reversing district court's order dismissing case because district court incorrectly
"found that it would need to resolve ecclesiastical questions in order to resolve
[plaintiff's] claims"), cert. denied, 141 S. Ct. 2852 (2021). Here, there is no third
party who may be harmed by discovery, and there are many relevant facts that
have yet to be developed.

In all, the district court's orders lack the conclusiveness required for
appellate jurisdiction under the collateral order doctrine.

2. Questions Separate from the Merits
Likewise, we conclude that the district court's orders do not involve

a claim of right separable from the merits of the action. While it is possible that,
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in some circumstances, the church autonomy doctrine can present questions
separable from the merits of a defamation claim, at this pre-discovery juncture
we cannot say that is the case here. Cf. Tucker v. Faith Bible Chapel Int’l, 36 F.4th
1021, 1036 (10th Cir. 2022) (holding that, for "decisions denying a religious
employer summary judgment on the 'ministerial exception," the "issue is separate
from the merits of an employee's discrimination claims." (emphasis added)).
Indeed, one of Defendants' principal defenses to Belya's defamation claim is the
church autonomy doctrine; they argue that Belya's claims interfere with, for
example, church discipline and autonomy by impacting ROCOR's ability to
select, supervise, and discipline its ministers. For now, it appears that the case
can be litigated with neutral principles of law. See Jones, 443 U.S. at 602-03. In
the end, however, further proceedings may uncover that the merits do turn on
the church autonomy doctrine. Again, it is too soon to say at this point.

3. Effectively Unreviewable on Appeal

Nor would the value of Defendants' rights be "destroyed if [they]

were not vindicated before trial." Lauro Lines, s.r.l., 490 U.S. at 498-99. The
church autonomy doctrine provides religious associations neither an immunity

from discovery nor an immunity from trial on secular matters. Instead, as the
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Seventh Circuit also recognized, the First Amendment serves more as "an
ordinary defense to liability." Herx, 772 F.3d at 1090.

Other examples also suggest that the church autonomy doctrine is a
defense and not a jurisdictional bar from suit. See Hosanna-Tabor Evangelical
Lutheran Church & Sch. v. E.E.O.C., 565 U.S. 171, 195 n.4 (2012) ("[T]he
[ministerial] exception operates as an affirmative defense to an otherwise
cognizable claim, not a jurisdictional bar.");® cf. Tucker, 36 F.4th at 1025 ("The
Supreme Court has made clear that the 'ministerial exception' is an affirmative
defense to employment discrimination claims, rather than a jurisdictional
limitation on the authority of courts to hear such claims.").1® A recent Supreme
Court denial of certiorari permitted a case to go forward to discovery and trial,
notwithstanding the defendant's invocation of the church autonomy doctrine.
See Gordon Coll. v. DeWeese-Boyd, 142 S. Ct. 952 (2022) (denying certiorari); see also
Tucker, 36 F.4th at 1036-47 (dismissing an interlocutory appeal for lack of

jurisdiction and rejecting the argument that the ministerial exception "immunizes

? Hosanna-Tabor focused on the ministerial exception. As discussed previously,
however, the ministerial exception is one component of church autonomy. See Our Lady
of Guadalupe Sch., 140 S. Ct. at 2060.

10 The Tenth Circuit in Tucker acknowledged that the ministerial exception was one
part of the "broader church autonomy doctrine" and explained that its analysis was
constrained to the "ministerial exception.” 36 F.4th at 1028.
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a religious employer from suit on employment discrimination claims"). In his
concurrence to the denial of certiorari, Justice Samuel Alito emphasized that the
"interlocutory posture” of the case would "complicate" the Court's review, and
that nothing "would preclude [defendant] from . . . seeking review in [the] Court
when the decision is actually final." Gordon Coll., 142 S. Ct. at 955 (Alito, J.,
concurring) (internal quotation marks omitted). Immediate appellate review is
not the proper avenue for parties seeking to assert a church autonomy defense.!!
Defendants argue that the parallels between qualified immunity and
church autonomy mean church autonomy is also an "immunity from discovery
and trial" and thus falls within the collateral order doctrine. Defs.-Appellants' Br.
at 50. To that end, Defendants and amici offer a handful of cases comparing the

church autonomy defense with qualified immunity in § 1983 cases.!> But their

n One proper avenue is, as discussed, appealing from the final judgment of the
district court. Another may be a writ of mandamus. See 28 U.S.C. § 1651(a). We have
previously granted such a writ to a religious association that did not meet the
requirements for a collateral appeal. See In re Roman Cath. Diocese of Albany, 745 F.3d 30,
35 (2d Cir. 2014) (per curiam). There, the religious association argued it would suffer
harm if discovery proceeded even though personal jurisdiction remained unclear. Id.
12 Although the context in which the comparison was used varies between cases,
each case does draw explicit parallels between qualified immunity and church
autonomy. The Seventh Circuit drew the comparison between church autonomy and
immunity when considering appellate jurisdiction. See McCarthy, 714 F.3d at 975
("[TThe district judge's ruling challenged by the plaintiffs [is] closely akin to a denial of
official immunity.") There are also some cases discussing motions to dismiss. In
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analogy falls flat on a crucial point. It is true that a district court's order denying
qualified immunity is an immediately appealable collateral order -- but only "to
the extent that it turns on an issue of law." Mitchell v. Forsyth, 472 U.S. 511, 530
(1985). The presence of factual questions means we lack appellate jurisdiction to
review a denial of qualified immunity. See Franco v. Gunsalus, 972 F.3d 170, 174
(2d Cir. 2020).

The orders appealed here involve the existence of many genuinely
disputed fact questions. The Supreme Court has explained that:

[A]n interlocutory appeal concerning [triable issues of

fact] in a sense makes unwise use of appellate courts'

time, by forcing them to decide in the context of a less

developed record, an issue very similar to one they may

well decide anyway later, on a record that will permit a

better decision.

Johnson v. Jones, 515 U.S. 304, 317 (1995). The defamation claims asserted here

hinge on crucial questions of fact, and, as the district court recognized, there are

holding that the proper motion to dismiss for a church autonomy defense is under
Federal Rule of Civil Procedure 12(b)(6), the Tenth Circuit wrote that "the ministerial
exception, like the broader church autonomy doctrine, can be likened 'to a government
official's defense of qualified immunity." Skrzypczak v. Roman Cath. Diocese of Tulsa, 611
F.3d 1238, 1242 (10th Cir. 2010) (quoting Bryce v. Episcopal Church in the Diocese of Colo.,
289 F.3d 648, 652 (10th Cir. 2002)). In discussing the Tenth Circuit Bryce decision, the
Third Circuit added that the church autonomy doctrine is "akin to a government
official's defense of qualified immunity." Petruska v. Gannon Univ., 462 F.3d 294, 302 (3d
Cir. 2006).
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numerous "disputes as to whether the factual situation presented fits into the
[church autonomy doctrine]." Belya, 2021 WL 2809604, at *2. Decidedly non-
ecclesiastical questions of fact remain. For example, did the purported
signatories actually sign the letters? Were the December 10 and January 11
letters stamped with Metropolitan Hilarion's seal? If so, who stamped them?
Was the early January letter on Archbishop Gavriil's letterhead? More broadly,
did Belya forge the letters at issue? These are outstanding secular fact questions
that are not properly before us -- and would not require a fact-finder to delve
into matters of faith and doctrine.

Accordingly, we hold that the district court's orders are not
reviewable on interlocutory appeal under the collateral order doctrine.

CONCLUSION

For the reasons set forth above, we lack jurisdiction to hear this
appeal. Accordingly, we GRANT Belya's July 15, 2021, motion to dismiss. The
appeal is DISMISSED, and the temporary stay granted September 2, 2021, is

VACATED.
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