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QUESTION PRESENTED 

 
 Does it violate the Religion Clauses or Equal 
Protection Clause of the United States Constitution 
to invalidate a generally-available and religiously-
neutral student aid program simply because the 
program affords students the choice of attending 
religious schools? 
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PARTIES TO THE PROCEEDING 

 
 The Petitioners in this Court are Florence and 
Derrick Doyle, on their own behalf and as next 
friends of their children, A.D. and D.D.; Diana and 
Mark Oakley, on their own behalf and as next friends 
of their child, N.O.; and Jeanette Strohm-Anderson 
and Mark Anderson, on their own behalf and as next 
friends of their child, M.A. They were the intervenors-
respondents in the Colorado Supreme Court. 

 The Respondents in this Court are Taxpayers for 
Public Education, Cindra S. Barnard, Mason S. 
Barnard, James LaRue, Suzanne T. LaRue, Interfaith 
Alliance of Colorado, Rabbi Joel R. Schwartzman, 
Reverend Malcolm Himschoot, Kevin Leung, Chris-
tian Moreau, Maritza Carrera, and Susan McMahon. 
They were the petitioners in the Colorado Supreme 
Court.  

 Other parties in the Colorado Supreme Court 
were the Douglas County School District, Douglas 
County Board of Education, Colorado State Board of 
Education, and Colorado Department of Education. 
They were the respondents in the Colorado Supreme 
Court. 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioners Florence and Derrick Doyle, on their 
own behalf and as next friends of their children, A.D. 
and D.D.; Diana and Mark Oakley, on their own 
behalf and as next friends of their child, N.O.; and 
Jeanette Strohm-Anderson and Mark Anderson, on 
their own behalf and as next friends of their child, 
M.A., respectfully petition for a writ of certiorari to 
review the judgment of the Colorado Supreme Court 
in this case. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the Colorado Supreme Court (App. 
1-68) is reported at 351 P.3d 461. The opinion of the 
Colorado Court of Appeals (App. 69-171) is unreport-
ed but is available at 2013 WL 791140. The order and 
opinion of the City and County of Denver District 
Court (App. 172-270) is also unreported. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Colorado Supreme Court entered its judg-
ment on June 29, 2015. Petitioners timely applied for 
an extension of time to file their petition for certiora-
ri. On September 15, 2015, Justice Sotomayor granted  
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the application, extending the time to file until Octo-
ber 28, 2015. The jurisdiction of this Court rests on 28 
U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL PROVISIONS  
AND POLICY INVOLVED 

 The Establishment and Free Exercise Clauses of 
the First Amendment to the United States Constitu-
tion provide that “Congress shall make no law re-
specting an establishment of religion, or prohibiting 
the free exercise thereof.” The Equal Protection 
Clause of the Fourteenth Amendment provides that 
“[n]o State shall . . . deny to any person within its 
jurisdiction the equal protection of the laws.” Policy 
JCB of the Douglas County School District, which 
governs the Choice Scholarship Program, is repro-
duced in the Appendix. App. 271-293. Article IX, 
section 7 of the Colorado Constitution, pursuant to 
which the Choice Scholarship Program was enjoined, 
provides: 

Neither the general assembly, nor any coun-
ty, city, town, township, school district or 
other public corporation, shall ever make any 
appropriation, or pay from any public fund or 
moneys whatever, anything in aid of any 
church or sectarian society, or for any sec-
tarian purpose, or to help support or sustain 
any school, academy, seminary, college, uni-
versity or other literary or scientific institu-
tion, controlled by any church or sectarian 
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denomination whatsoever; nor shall any 
grant or donation of land, money or other 
personal property, ever be made by the state, 
or any such public corporation to any church, 
or for any sectarian purpose. 

---------------------------------  --------------------------------- 
 

STATEMENT 

 In a string of cases culminating in Zelman v. 
Simmons-Harris, 536 U.S. 639 (2002), this Court held 
that government may allow religious and non-
religious schools alike to participate in publicly-
funded student aid programs, so long as the programs 
are neutral toward religion and allow students or 
parents, rather than government, to decide what 
school a student will attend.  

 These cases, however, did not resolve a separate, 
but related, question: May government bar religious 
schools from such programs? This Court’s jurispru-
dence suggests that it may not. In Everson v. Board of 
Education, 330 U.S. 1 (1947), after all, the Court 
explained that to “exclude . . . members of any . . . 
faith, because of their faith, . . . from receiving the 
benefits of public welfare legislation” would violate 
the Free Exercise Clause. Id. at 16. And on numerous 
occasions since Everson, it has “prohibited govern-
ments from discriminating in the distribution of 
public benefits based upon religious status.” Mitchell 
v. Helms, 530 U.S. 793, 828 (2000) (plurality opinion) 
(collecting cases).  
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 Nevertheless, in the late 1990s, a split among the 
federal circuits and state courts of last resort began to 
develop on this question. Justice Thomas acknowl-
edged this split in 1999, identifying the courts on 
either side of it and urging this Court to “provide the 
lower courts . . . with much needed guidance.” Co-
lumbia Union Coll. v. Clarke, 527 U.S. 1013, 1013 
(1999) (Thomas, J., dissenting from denial of certiora-
ri). 

 It appeared this Court might provide that guid-
ance in Locke v. Davey, 540 U.S. 712 (2004), which 
concerned the State of Washington’s exclusion of 
“vocational religious instruction” – that is, “the reli-
gious training of clergy” – from a state scholarship 
program. Id. at 722 n.5, 725. Although the particular 
exclusion was narrow, this Court recognized the 
potential implications of its decision for broader 
religious exclusions, including, specifically, the exclu-
sion of “religious schools” from the type of “school 
voucher program . . . upheld in the Zelman case.” 
Transcript of Oral Argument at 31, Locke, 540 U.S. 
712 (No. 02-1315) (statement of O’Connor, J.). But not 
wanting to “foreclose [itself] on the voucher issue,” id. 
at 36 (Kennedy, J.), the Court ultimately resolved 
Locke narrowly, declining to “venture further into this 
difficult area.” Locke, 540 U.S. at 725.  

 The Court’s avoidance of a broader pronounce-
ment in Locke was jurisprudentially wise, but the 
conflict that had begun to develop before the decision 
only deepened in its wake. The First Circuit, for 
example, finds “no authority” for the proposition that 
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Locke is “applicable to certain education funding 
decisions but not others,” and it therefore construes 
the opinion as authorizing the complete prohibition of 
religious schools in publicly-funded student aid 
programs. Eulitt ex rel. Eulitt v. Me. Dep’t of Educ., 
386 F.3d 344, 355 (1st Cir. 2004). The Tenth Circuit, 
on the other hand, has expressly rejected the First 
Circuit’s interpretation and maintains that Locke 
“does not extend to the wholesale exclusion of reli-
gious institutions and their students from otherwise 
neutral and generally available government support.” 
Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1255, 
1256 n.4 (10th Cir. 2008). 

 In short, we are no closer today than we were 
before Locke to resolving whether government may, 
consistent with the federal Constitution, bar religious 
options in student aid programs. The Sixth, Seventh, 
Eighth, and Tenth Circuits maintain that it may not, 
but the First and Ninth Circuits, as well as the Maine 
and Vermont Supreme Courts, insist that it may.  

 With this case, the Colorado Supreme Court 
joined the latter camp. In an outcome-determinative 
decision, a three-justice plurality of the seven-justice 
court rejected the narrow reading of Locke adopted by 
the Tenth Circuit, within which Colorado lies, and 
instead read Locke as authorizing “state constitutions 
[to] draw a tighter net around the conferral of such 
aid” – a net “far more restrictive than the Establish-
ment Clause.” App. 34, 35. In that light, the plurality 
determined that it could apply a provision of the 
Colorado Constitution that prohibits public funding of 
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schools “controlled by any church or sectarian denom-
ination,” Colo. Const. art. IX, § 7, to invalidate a 
publicly-funded scholarship program, simply because 
the program afforded students the option of attending 
religious schools. It concluded, moreover, that its 
“decision that the [scholarship program] violates” this 
state constitutional provision “does not encroach upon 
the First Amendment.” App. 38. 

 Whether the United States Constitution tolerates 
barring the choice of religious schools in student aid 
programs is a question that this Court should resolve, 
and it should use this case to resolve it. First, the 
case involves a deep, well-acknowledged split: the 
question presented has divided lower courts for 
nearly two decades, both before and after Locke, and 
the Colorado Supreme Court has taken a position 
opposite that of the federal circuit covering Colorado. 
Second, the question is recurring and important: 
students and their parents are seeing their Free 
Exercise, Establishment, and Equal Protection 
Clause rights meet wildly different fates based solely 
on the state or federal circuit within which they 
happen to reside. Third, this case is a clean vehicle 
for resolving the question: the evidence is not in 
dispute, and the plurality’s resolution of the question 
was outcome-determinative. Accordingly, this Court 
should grant certiorari. 
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I. The Choice Scholarship Program 

 The Douglas County Board of Education (herein-
after “the Board”) created the Choice Scholarship 
Program in March 2011 to “provide greater educa-
tional choice for students and parents to meet indi-
vidualized student needs.” App. 271. Under the 
program, the Douglas County School District (herein-
after “the District”) provides tuition scholarships for 
up to 500 eligible students. App. 292. To be eligible, a 
student must reside in the District and have attended 
a public school in the District the prior year. App. 
279.  

 Parents may use a scholarship to send their child 
to any private school, religious or non-religious, that 
participates in the program and that has accepted the 
child. App. 272-73, 275, 278.1 Private schools inside 
and outside the District’s boundaries may participate, 
provided they meet conditions set forth in the policy 
governing the program. App. 273, 283. They need not 
change their admissions criteria, but religious schools 
must afford scholarship students the option of not 
participating in religious services. App. 287, 288.  

 Scholarships are capped at the lesser of: (a) the 
private school’s tuition; or (b) 75 percent of per-pupil 
revenue under state law. App. 276. (At the time the 

 
 1 For administrative purposes, students are also enrolled in 
the Choice Scholarship School, a District charter school. All 
instruction, however, occurs at the private school selected by the 
child’s parents. App. 10. 
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program was adopted, the upper limit was $4,575.) 
The District distributes these funds in a series of four 
checks made out to parents and sent to the private 
school they have chosen for their child. Parents must 
restrictively endorse the checks to the school for the 
purpose of paying tuition. App. 275.  

 
II. The Petitioner Families 

 The Petitioners are three families – the Oakleys, 
Andersons, and Doyles – with one or more children 
who received a Choice Scholarship. Each family chose 
a different participating school under the program.  

 The Oakleys’ son, N.O., has special needs and 
was not succeeding in his public school. He had to 
repeat fifth grade and, the following year, was as-
saulted by another student. The Oakleys therefore 
chose to use their scholarship at Humanex Academy, 
a school for children with special needs. See 
Intervenors’ Combined Resp. Br. Opposing Pls.’ Mots. 
Prelim. Inj. Ex. A (D. Oakley Aff.). 

 The Andersons were very involved at the public 
school their son, M.A., attended; Jeanette Anderson 
was even president of its Parent Teacher Organiza-
tion. But they became increasingly unhappy with 
aspects of its curriculum, particularly its “reform” 
math approach, and so chose to use their scholarship 
at Woodlands Academy, which has a particularly 
strong math curriculum. See id. Ex. C (J. Strohm-
Anderson Aff.). 
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 The Doyles’ twins, A.D. and D.D., attended public 
elementary and middle schools, but the Doyles want-
ed to provide their children a stronger spiritual 
foundation before college. Accordingly, they chose to 
use their scholarships at Regis Jesuit, a Catholic high 
school. See id. Ex. D (F. Doyle Aff.).2 

 
III. Proceedings In The Trial Court  

 On June 21, 2011, two groups of plaintiffs filed 
later-consolidated lawsuits, in the City and County of 
Denver District Court, challenging the Choice Schol-
arship Program. Naming the Board, District, Colora-
do Department of Education, and Colorado State 
Board of Education as defendants, they alleged that, 
by allowing religious schools to participate, the pro-
gram violates Article IX, section 7 of the Colorado 
Constitution, which prohibits the payment of public 
funds “in aid of any church or sectarian society . . . or 
to help support or sustain any school . . . controlled by 

 
 2 In the last few months, there have been some shifts in the 
Families’ circumstances: the Doyles’ twins graduated high 
school, while the Andersons moved to another Colorado school 
district. Moreover, the Oakleys moved out of Colorado during the 
court of appeals proceedings. These changes present no obstacle 
to this petition because the Colorado Supreme Court’s decision 
will bar every school district in Colorado, including the Ander-
sons’ new school district, from adopting voucher programs that 
include religious schools. In any event, the State and County 
defendants, who are also petitioning for certiorari, have stand-
ing and the Court therefore “need not address the standing of 
the intervenor-defendants.” McConnell v. Fed. Election Comm’n, 
540 U.S. 93, 233 (2003). 
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any church or sectarian denomination.” The plaintiffs 
also alleged that the program violates Colorado’s 
Public School Finance Act of 1994, Colo. Rev. Stat. 
§§ 22-54-101 to -135 (2014).3  

 The Oakley, Doyle, and Anderson families (here-
inafter “the Families”) intervened as defendants. 
They asserted, as an affirmative defense, that the 
Choice Scholarship Program is a “religiously neutral 
school choice program that enables parents to inde-
pendently select the school that is best for their child, 
whether religious or secular,” and that to prohibit 
religious options in such a program “would violate the 
Free Exercise, Establishment, . . . and Equal Protec-
tion Clauses of the United States Constitution.” App. 
296. 

 The plaintiffs moved for a preliminary injunction. 
App. 172. In their brief in opposition to the motion, 
the Families argued that the program does not vio-
late the plain terms of Article IX, section 7 because it 
aids students, not schools. See Intervenors’ Combined 
Resp. Br. Opposing Pls.’ Mots. Prelim. Inj. 18-21. 
They further argued that “the interpretation [of 
Article IX, section 7] urged by Plaintiffs, if implement-
ed, would actually violate the federal constitutional 

 
 3 The plaintiffs alleged that the program violates several 
other state constitutional provisions, but those provisions did 
not factor into the judgment of the Colorado Supreme Court, 
which this Court is asked to review. See App. 9 n.2; App. 51 
(Márquez, J., concurring in the judgment); App. 52 & n.1 (Eid, 
J., concurring in part and dissenting in part).  
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rights of Douglas County families.” Id. at 13; see also 
id. at 26. Moreover, they asserted that Article IX, 
section 7 is “a ‘Blaine Amendment’ rooted in anti-
religious bigotry” and that “[t]o extend its reach” to 
programs that fund students, rather than “sectarian” 
schools, “would be to extend the discriminatory 
animus attending its enactment.” Id. at 18, 24.  

 The trial court conducted a hearing on the pre-
liminary injunction motion. App. 173. The Families 
reasserted their arguments at the hearing, maintain-
ing that the plaintiffs’ interpretation of Article IX, 
section 7 was “at loggerheads with . . . the First 
Amendment” and that applying the provision as the 
plaintiffs requested “would cause significant federal 
constitutional problems” and “require th[e] court to 
. . . wade into the Blaine thicket.” App. 299, 300. At 
the hearing, moreover, Dr. Charles Glenn provided 
unrebutted expert testimony concerning the discrimi-
natory object of Article IX, section 7, including its 
roots in the Blaine movement. App. 312. The court 
certified Professor Glenn “as an expert on the history 
of education in the United States,” “the social, reli-
gious, and political history of the Blaine movement in 
Colorado and nationally,” and “the broader movement 
to bar public funds flowing to so-called sectarian 
schools.” Reporter’s Tr. 645-46. 

 Nevertheless, on August 12, 2011, the trial court 
issued an injunction, which it sua sponte made per-
manent. It concluded that the Choice Scholarship 
Program violates Article IX, section 7 because any 
scholarships used at religious schools, “even for the 
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sole purpose of providing education, would further 
the sectarian purpose of religious indoctrination 
within the schools[’] educational teachings and not 
the secular educational needs of the students.” App. 
234. The court rejected the Families’ argument that 
applying Article IX, section 7 in this manner would 
violate the federal Constitution, concluding that there 
is “no legal authority supporting a limitation on the 
scope of the religious provisions of the Colorado 
Constitution.” App. 225; see also App. 226. It also 
rejected as “unpersuasive” the Families’ arguments 
concerning “the historical nature of the Blaine 
Amendments,” despite the unrebutted testimony of 
Professor Glenn. App. 226, 227. Finally, the court held 
that the program also violates the Public School 
Finance Act. App. 255. 

 
IV. The Colorado Court Of Appeals’ Decision 

Upholding The Program 

 The Families (as well as the County and State 
defendants) appealed the decision. The Families’ 
notice of appeal asked the Colorado Court of Appeals 
to resolve, among other issues, whether the trial 
court’s application of Article IX, section 7 was “per-
missible under the Free Exercise, Establishment, and 
. . . Equal Protection . . . Clauses of the . . . United 
States Constitution,” and whether the trial court 
“erred in refusing to consider the anti-religious bigot-
ry behind Article IX, section[ ] 7.” App. 302, 303. The 
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Families argued, and the plaintiffs responded to, 
these points in the subsequent appellate briefing.4  

 On February 28, 2013, the court of appeals, in a 
2-1 decision, reversed the trial court’s judgment. It 
held that the Choice Scholarship Program does not 
violate Article IX, section 7 because it is “neutral 
toward religion, and funds make their way to private 
schools with religious affiliation by means of personal 
choices of students’ parents.” App. 114. The court, 
moreover, noted the federal constitutional problems 
with the trial court’s contrary conclusion. Article IX, 
section 7, it stressed, “must be applied in a way that 
does not violate the Religion Clauses” of the United 
States Constitution, and “Supreme Court jurispru-
dence . . . holds that inquiry into the pervasiveness of 
an institution’s religious beliefs . . . violates the 
constitutional requirement of neutrality toward 
religion embodied in the Establishment and Free 
Exercise Clauses.” App. 109 n.17, 107.  

 The court also rejected the plaintiffs’ argument 
that this Court’s opinion in Locke v. Davey, 540 U.S. 
712 (2004), authorizes a state constitution to prohibit 
religious schools’ participation in student aid pro-
grams. Quoting the Tenth Circuit’s reading of Locke 
in Colorado Christian University v. Weaver, 534 F.3d 
1245, 1255 (10th Cir. 2008), the court concluded that 

 
 4 See Opening Br. Intervenor-Appellant Families 26-45; 
Answer Br. LaRue Appellees 50-69; Am. Reply Br. Intervenor-
Appellant Families 6-22. 
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“the State’s latitude to discriminate against religion 
. . . does not extend to the wholesale exclusion of 
religious institutions and their students from other-
wise neutral and generally available government 
support.” App. 109 (omission in original). And because 
it concluded that the program does not violate Article 
IX, section 7, the court found it unnecessary to con-
sider whether that provision is a “Blaine provision[ ]” 
and a product of “anti-Catholic bigotry.” App. 102. 
Finally, the court held that the plaintiffs lacked 
standing to bring their Public School Finance Act 
claim. App. 86. 

 Judge Bernard dissented solely from the court’s 
resolution of the Article IX, section 7 claim. He would 
have relied on that provision to invalidate the pro-
gram, App. 124, and he maintained that his interpre-
tation of the provision was authorized by Locke. App. 
134-35. Although Judge Bernard reviewed the evi-
dence linking Article IX, section 7 with the Blaine 
movement, he concluded that the provision was not 
the “sole product of anti-Catholic animosity.” App. 
163. He concluded, therefore, that “applying section 
7” to invalidate the Choice Scholarship Program 
would “not violate the Free Exercise, Establishment, 
or Equal Protection Clauses.” App. 130; see also App. 
169.  
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V. The Colorado Supreme Court’s Decision 
Invalidating The Program 

 The plaintiffs petitioned the Colorado Supreme 
Court to review the judgment of the court of appeals, 
arguing that the court of appeals had wrongly “held 
that the U.S. Constitution prohibits the church-state 
provisions of the Colorado Constitution from impos-
ing greater restrictions on public funding of religious 
schools than does the federal Establishment Clause.” 
App. 307. They further asserted that the court of 
appeals’ decision “conflicts with the United States 
Supreme Court’s decision in Locke v. Davey,” which, 
according to the plaintiffs, permits government to 
“deny[ ] . . . religious institutions public funding that 
is offered to secular institutions.” App. 307-08. 

 The Families opposed the petition, again assert-
ing that the interpretation of Article IX, section 7 
advanced by the plaintiffs would violate the Free 
Exercise, Establishment, and Equal Protection 
Clauses, App. 313, and would “deny[ ] families an 
otherwise neutral and generally available educational 
benefit solely because of their private and independ-
ent choice of a religious school.” App. 312. The Colo-
rado Supreme Court granted review.  

 After briefing and an oral argument in which 
these issues were extensively treated,5 the Colorado 

 
 5 See Opening Br. 62-65; Answer Br. Intervenor-Respondent 
Families 21-47; Pet’rs’ Reply to Intervenor-Respondents’ Br. 2-
27. 
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Supreme Court reversed the judgment of the court of 
appeals and invalidated the Choice Scholarship 
Program. A three-justice plurality of the seven-justice 
court concluded that the program violates Article IX, 
section 7, and it “reject[ed] [the Families’] argument 
that striking down the [program] under the Colorado 
Constitution in fact violates the First Amendment to 
the United States Constitution.” App. 23. The plurali-
ty opinion, authored by Chief Justice Rice, noted that 
“section 7 is far more restrictive than the Establish-
ment Clause regarding governmental aid to religion,” 
and, citing Locke, asserted that “state constitutions 
may draw a tighter net around the conferral of such 
aid.” App. 34, 35 (emphasis added). The plurality, 
moreover, expressly refused “to wade into the history 
of section 7’s adoption” to determine whether it is “a 
so-called ‘Blaine Amendment’ ” and a product of “anti-
Catholic animus.” App. 27. It thus concluded that its 
“decision that the [program] violates section 7 does 
not encroach upon the First Amendment.” App. 38.6  

 Justice Márquez provided the fourth vote to 
invalidate the program. But she would have invali-
dated it under the Public School Finance Act and 
therefore did not reach the Article IX, section 7 claim. 
App. 39-40, 51. No other justice joined her opinion; 

 
 6 The plurality decision did not separately address the 
Equal Protection Clause. Cf. Locke, 540 U.S. at 720 n.3 (holding 
that because the scholarship program comported with the Free 
Exercise Clause, mere rational basis review applied to any equal 
protection inquiry and was necessarily satisfied). 
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rather, all six of the other justices concluded that the 
Plaintiffs lacked standing to bring the statutory 
claim. App. 23, 52 n.1 (Eid, J., dissenting).7  

 Three justices, in an opinion by Justice Eid, 
dissented from the plurality’s conclusions regarding 
Article IX, section 7 and the federal Constitution. 
First, the dissent disagreed with the plurality’s 
determination that the Choice Scholarship Program 
violates Article IX, section 7; according to the dissent, 
that provision “prohibit[s] expenditures made to 
assist institutions” and “not . . . expenditures made to 
support students.” App. 60. But the “more fundamen-
tal problem with the plurality’s opinion,” according to 
the dissent, was its conclusion that “it need not 
consider whether the provision is in fact enforceable 
due to possible anti-Catholic animus.” App. 63. “The 
U.S. Supreme Court has made it clear that allega-
tions of such animus must be considered,” the dissent 
stressed. App. 53 (citing Church of Lukumi Babalu 
Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993)). In 
taking a “head-in-the-sand approach,” according to 
the dissent, the plurality had thus “failed to perform 
its duty to consider whether section 7 is enforceable 

 
 7 Accordingly, the plurality’s conclusion that it could, 
consistent with the federal Constitution, invalidate the program 
under Article IX, section 7, was outcome-determinative. If this 
Court were to disagree with the plurality’s conclusion on that 
point, reversal of the Colorado Supreme Court’s judgment and 
remand to that court would be required, as there is no inde-
pendent and adequate state ground upon which that court’s 
judgment could rest. 
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under the U.S. Constitution before enforcing it 
against” the Choice Scholarship Program. App. 53-54, 
68. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

I. There Is A Deep Split Among The Lower 
Courts On Whether Government May Bar 
Religious Choices From Otherwise Neu-
tral And Generally-Available Student Aid 
Programs: The Sixth, Seventh, Eighth, 
And Tenth Circuits Hold That It May Not, 
While The First And Ninth Circuits, As 
Well As The Colorado, Maine, And Ver-
mont Supreme Courts, Hold That It May. 

 There is a deep and well-acknowledged split 
among the federal and state courts on the question of 
whether government may bar religious options from 
otherwise neutral and generally-available student aid 
programs. This split, which began to develop in the 
1990s, deepened after this Court declined to resolve 
the question in Locke v. Davey, 540 U.S. 712 (2004). 
Today, the Sixth, Seventh, Eighth, and Tenth Circuits 
maintain that government may not, consistent with 
the federal Constitution, prohibit religious options in 
such programs. The First and Ninth Circuits, as well 
as the Maine and Vermont Supreme Courts, maintain 
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that it may.8 With the decision below, the Colorado 
Supreme Court joined the latter camp, creating an 
even more problematic split with the Tenth Circuit, 
the federal circuit within which Colorado lies.  

 
A. The Split Began To Develop In The 

Decade Before Locke v. Davey Was 
Decided. 

 By the mid-1990s, it had become clear in this 
Court’s jurisprudence that government can include 
religious schools alongside non-religious schools in 
student aid programs, so long as the programs oper-
ate on the private choice of students. See, e.g., Zobrest 
v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993); 
Witters v. Wash. Dep’t of Servs. for the Blind, 474 U.S. 

 
 8 There is a separate, but related, split over the constitu-
tionality of barring religious schools from participation in 
programs that provide aid directly to schools themselves. 
Compare Columbia Union Coll. v. Oliver, 254 F.3d 496, 510 (4th 
Cir. 2001) (holding it unconstitutional to exclude “pervasively 
sectarian” schools from state grant program for higher educa-
tional institutions), with Trinity Lutheran Church of Columbia, 
Inc. v. Pauley, 788 F.3d 779, 783-85 (8th Cir. 2015) (upholding 
exclusion of church preschool from state grant program for 
playground resurfacing), reh’g en banc denied. Because this 
Court “ha[s] drawn a consistent distinction between government 
programs that provide aid directly to religious schools” and 
student aid programs “of true private choice,” Zelman v. Sim-
mons-Harris, 536 U.S. 639, 649 (2002) (citations omitted), this 
petition focuses only on the split regarding the latter. Cf. Teen 
Ranch, Inc. v. Udow, 479 F.3d 403, 409-10, 412 (6th Cir. 2007) 
(upholding moratorium on state funding of religious residential 
placement service provider because statute governing funding 
did not afford “true private choice”). 
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481 (1986); Mueller v. Allen, 463 U.S. 388 (1983). The 
Court, however, had not resolved the separate, but 
related, question of whether government may exclude 
religious schools from such programs. While the 
Court’s jurisprudence seemed to suggest that gov-
ernment may not do so,9 a split developed on this 
question among the federal circuits and state courts 
of last resort.  

 1. On one side of that split were the Sixth and 
Eighth Circuits. According to these courts, prohibit-
ing religious options in otherwise neutral and gener-
ally-available student aid programs violates the Free 
Exercise, Establishment, and/or Equal Protection 
Clause.  

 The Eighth Circuit, for example, held that a 
Minnesota regulation prohibiting school districts 
from providing special education benefits to students 
at religious schools violated the Free Exercise and 
Equal Protection Clauses. Peter v. Wedl, 155 F.3d 992, 
997 (8th Cir. 1998). According to the court, the regu-
lation drew an “unconstitutional distinction between 
private religious schools and private nonreligious  
 

 
 9 See, e.g., Mitchell v. Helms, 530 U.S. 793, 828 (2000) 
(plurality opinion) (collecting cases in which the Court had 
“prohibited governments from discriminating in the distribution 
of public benefits based upon religious status”). 
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schools” and imposed a disability on students “be-
cause of the religious nature” of the schools their 
parents had chosen for them. Id.10  

 Similarly, the Sixth Circuit held that a regulation 
barring providers that “teach or promote religious 
doctrine” from a federal child-care program violated 
the Free Exercise Clause. Hartmann v. Stone, 68 F.3d 
973, 977, 986 (6th Cir. 1995) (quoting Army Reg. 608-
10, § 1-8i). In its view, “the Supreme Court ha[d] 
made it clear” that the First Amendment’s Religion 
Clauses demand “neutrality between religion and 
non-religion.” Id. at 978 (emphasis omitted); see also 
id. at 985-86.  

 2. On the other side of this split were the First 
and Ninth Circuits, as well as the Supreme Courts of 
Maine and Vermont. According to these courts, there 
is no federal constitutional impediment to barring re-
ligious schools from otherwise neutral and generally-
available student aid programs.  

 The Ninth Circuit, for example, upheld an Ore-
gon regulation that, like the one the Eighth Circuit 
had invalidated, prohibited school districts from 
providing special education benefits to students at 
religious schools. KDM ex rel. WJM v. Reedsport Sch. 
Dist., 196 F.3d 1046, 1050-52 (9th Cir. 1999). The 

 
 10 Of course, a public/private, as opposed to religious/non-
religious, distinction would be constitutional. See Luetkemeyer v. 
Kaufmann, 419 U.S. 888 (1974) (mem.), aff ’g 364 F. Supp. 376 
(W.D. Mo. 1973); see also id. at 889-90 (White, J., dissenting).  
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Ninth Circuit recognized that the “regulation [wa]s 
not ‘neutral’ ” toward religion. Id. at 1050. But unlike 
the Eighth Circuit, it concluded the regulation was 
permissible under the Free Exercise, Establishment, 
and Equal Protection Clauses because “it d[id] not 
have ‘the object or purpose . . . [of] suppression of 
religion or religious conduct.’ ” Id. (omission and 
second alteration in original) (quoting Church of 
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 
520, 533 (1993)).  

 The First Circuit similarly upheld – against a 
Free Exercise, Establishment, and Equal Protection 
Clause challenge – the exclusion of “sectarian” 
schools from a Maine voucher program for students in 
towns without public schools. Strout v. Albanese, 178 
F.3d 57, 60-65 (1st Cir. 1999). The Maine Supreme 
Court separately upheld the exclusion the same year. 
Bagley v. Raymond Sch. Dep’t, 728 A.2d 127, 147 (Me. 
1999).  

 Finally, the Vermont Supreme Court, relying on 
the First Circuit and Maine Supreme Court decisions, 
upheld the exclusion of “sectarian” schools from a 
similar voucher program. Chittenden Town Sch. Dist. 
v. Dep’t of Educ., 169 Vt. 310, 344-45, 738 A.2d 539, 
563-64 (1999). It concluded that the exclusion was 
mandated by the Vermont Constitution and that 
“[t]his application of state constitutional law does 
not implicate the Free Exercise Clause of the First 
Amendment.” Id. 
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 3. Around the time these cases were decided, 
Justice Thomas, citing many of them, discussed the 
split that had developed on the question of whether 
government may constitutionally bar religious schools 
from participating in student aid and other educa-
tional programs. He emphasized “the growing confu-
sion among the lower courts” on the question, 
stressed that “we cannot long avoid addressing the 
important issues that it presents,” and urged the 
Court to “reaffirm that the Constitution requires, at a 
minimum, neutrality not hostility toward religion.” 
Columbia Union Coll. v. Clarke, 527 U.S. 1013, 1013 
(1999) (Thomas, J., dissenting from denial of certio-
rari). This Court, however, decided to let the split 
mature, denying certiorari in several of these cases. 
See KDM, 531 U.S. 1010 (2000); Andrews v. Vt. Dep’t 
of Educ., 528 U.S. 1066 (1999); Bagley, 528 U.S. 947 
(1999); Strout, 528 U.S. 931 (1999). 

 
B. Locke Declined To Resolve The Split. 

 It appeared the Court might finally resolve the 
confusion among the lower courts when it agreed to 
hear Locke v. Davey. Locke concerned a Washington 
merit- and need-based scholarship program for col-
lege students. Locke, 540 U.S. at 715-16. The program 
allowed students to attend religious colleges, but it 
excluded students who were majoring in “devotional 
theology” – that is, “religious instruction that will 
prepare students for the ministry.” Id. at 715, 719. 
Joshua Davey received a scholarship under the 
program, only to lose it when he chose to major in 
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devotional theology. Id. at 717. He then challenged 
the exclusion, arguing that it violated his rights 
under the Free Exercise Clause, as well as the Estab-
lishment and Equal Protection Clauses. Id. at 718.  

 Although the particular exclusion at issue in the 
case was narrow, this Court was aware of, and sensi-
tive to, the potentially far-reaching impact of any 
decision it might render. During oral argument, for 
example, Justices repeatedly questioned counsel 
regarding the implications of their arguments for the 
power of states to broadly bar religious options in 
publicly-funded voucher, or scholarship, programs 
like the one in Zelman v. Simmons-Harris:  

Suppose a state has a school voucher pro-
gram such as the Court indicated could be 
upheld in the Zelman case. Now, if the state 
decides not to give school vouchers for use in 
religious or parochial schools, do you take 
the position it must, that it has to do one or 
the other? It can have a voucher program, 
but if it does, it has to fund all private and 
religious schools with a voucher program?  

Transcript of Oral Argument at 31, Locke, 540 U.S. 
712 (No. 02-1315) (O’Connor, J.); see also id. at 32 
(O’Connor, J.), 34 (Ginsburg, J.), 35-36 (Kennedy, J.), 
37-38 (Souter, J.), 52-53 (Kennedy, J.). Rather than 
grapple with such issues, members of the Court 
looked for a way to decide the case in a “narrow[ ]” 
way that would not, in Justice Kennedy’s words, 
“foreclose this Court on the voucher issue.” Id. at 36.  
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 And the Court did, in fact, resolve the case nar-
rowly. It began its analysis by noting that there is 
some “play in the joints” between the Free Exercise 
and Establishment Clauses. Locke, 540 U.S. at 718. 
“In other words, there are some state actions permit-
ted by the Establishment Clause but not required by 
the Free Exercise Clause.” Id. at 718-19. Davey’s 
case, the Court noted, involved that “play.” Id. at 719. 
While “there [wa]s no doubt that the State could, 
consistent with” the Establishment Clause, permit 
scholarship recipients to pursue a degree in devotion-
al theology, “[t]he question before” the Court was 
“whether Washington, pursuant to its own constitu-
tion, . . . can deny them such funding without violat-
ing the Free Exercise Clause.” Id. (emphasis added) 
(citations and footnote omitted). 

 The Court proceeded to uphold the devotional 
theology exclusion despite earlier decisions that had 
“prohibit[ed] governments from discriminating in the 
distribution of public benefits based upon religious 
status.” Mitchell, 530 U.S. at 828 (plurality) (collect-
ing cases); see also id. at 835 n.19. In so doing, how-
ever, the Court identified several critical factors that 
limited the reach of its opinion.  

 First, the Court emphasized that the “only” 
governmental interest implicated by the “devotional 
theology” exclusion was the “State’s interest in not 
funding the religious training of clergy.” Locke, 540 
U.S. at 722 n.5. Second, it stressed the fact that, 
“[f]ar from evincing . . . hostility toward religion,” the  
 



26 

scholarship program went “a long way toward includ-
ing religion in its benefits” by, among other things, 
“permit[ting] students to attend pervasively religious 
schools.” Id. at 724. And third, the Court noted that 
state constitutional “Blaine Amendment[s],” which 
have been “linked with anti-Catholicism,” were not at 
issue in the case. Id. at 723 n.7.  

 In discussing these limiting factors, however, this 
Court did not explain which, if any, was controlling in 
the case. Nor did it discuss the relative import of the 
factors for guiding future Religion Clause analysis. 
Instead, the Court stated that it would “not venture 
further into this difficult area.” Id. at 725.  

 Because this Court avoided a more definitive 
pronouncement, “[t]he precise bounds of ” its decision 
were “far from clear.” Colo. Christian Univ. v. Weaver, 
534 F.3d 1245, 1254 (10th Cir. 2008). While the 
opinion made clear that there is a “ ‘joint’ between the 
Establishment Clause and the Free Exercise Clause,” 
it shed little light on “[h]ow big that joint is.” Ruiz-
Diaz v. United States, No. C07-1881RSL, 2008 WL 
4962685, at *6 (W.D. Wash. Nov. 18, 2008) (unreport-
ed). 

 
C. The Split Deepened In Locke’s Wake. 

 Consequently, an “active academic and judicial 
debate about the breadth of the decision” developed, 
Trinity Lutheran Church of Columbia, Inc. v. Pauley, 
788 F.3d 779, 785 (8th Cir. 2015), and the lower 
courts have come to diametrically opposed conclusions 
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as to whether the decision in Locke authorizes the 
wholesale exclusion of religious options from other-
wise neutral and generally-available student aid 
programs. In other words, the split that existed 
before Locke has only deepened.  

 1. Some courts – namely, the First Circuit and 
Maine Supreme Court – have read Locke broadly, as 
authorizing a wholesale prohibition on the choice of 
religious schools. After Locke was decided, these 
courts revisited their earlier opinions upholding the 
exclusion of “sectarian” schools from the Maine 
voucher program. In Eulitt ex rel. Eulitt v. Maine 
Department of Education, 386 F.3d 344 (1st Cir. 
2004), the First Circuit reaffirmed its earlier conclu-
sion in Strout that the exclusion was constitutional, 
reading Locke “broadly” and rejecting the argument 
that “the ‘room for play in the joints’ identified by 
[Locke] is applicable to certain education funding 
decisions but not others.” Id. at 355.  

 Relying on Locke, as well as Eulitt’s reading of it, 
the Maine Supreme Court also reiterated its conclu-
sion in Bagley that the “sectarian” exclusion was 
constitutional. Anderson v. Town of Durham, 895 
A.2d 944, 961 (Me. 2006). “Locke and Eulitt,” it 
claimed, “clarified that a statute does not lose its 
neutrality and become subject to strict scrutiny 
simply because it precludes state funding of a reli-
gious educational choice.” Id. at 959. Accordingly, the 
court concluded, states have “leeway to choose not to 
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fund” student tuition at religious schools even though 
they fund it at non-religious private schools. Id.11  

 2. The Seventh and Tenth Circuits, on the other 
hand, have read Locke far more narrowly. In fact, in 
Colorado Christian University v. Weaver, a case 
concerning Colorado’s exclusion of “pervasively sec-
tarian” schools from state scholarship programs, the 
Tenth Circuit expressly rejected the First Circuit’s 
broad interpretation of Locke. Colorado Christian 
Univ., 534 F.3d at 1256 n.4. In defending the exclu-
sion, the state maintained that it was mandated by 
Article IX, section 7 of the Colorado Constitution (the 
same provision on which the plaintiffs in this case 
challenge the Choice Scholarship Program), id. at 
1253, 1267-68, and argued that the federal constitu-
tionality of enforcing such a provision “was definitively 

 
 11 The Florida Court of Appeal adopted a similar reading of 
Locke in Bush v. Holmes, 886 So. 2d 340 (Fla. Dist. Ct. App. 
2004) (en banc), aff ’d on other grounds, 919 So. 2d 392 (2006). 
There, a group of plaintiffs challenged a voucher program that 
allowed religious schools to participate, claiming the program 
violated a provision of the Florida Constitution barring aid to 
“sectarian institution[s].” Id. at 343 (quoting Fla. Const. art. I, 
§ 3). Voucher recipients intervened and argued that to apply the 
state constitutional provision to invalidate the program would 
violate the federal Free Exercise Clause. Id. at 344. The Florida 
Court of Appeal rejected their argument, reading Locke as 
broadly holding that “a state constitutional provision . . . can 
preclude state financial aid to religious institutions without 
violating either the Establishment Clause or Free Exercise 
Clause.” Id. at 360. The Florida Supreme Court affirmed the 
decision on other grounds but declined to disapprove its inter-
pretation of Locke. See Bush, 919 So. 2d at 413. 
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resolved in [its] favor by the Supreme Court in Locke 
v. Davey.” Id. at 1254. In an opinion authored by 
then-Judge Michael McConnell, the Tenth Circuit 
disagreed and invalidated the exclusion under the 
Free Exercise, Establishment, and Equal Protection 
Clauses. Id. at 1258, 1266, 1269. According to the 
Tenth Circuit, Locke “suggests, even if it does not 
hold, that the State’s latitude to discriminate against 
religion . . . does not extend to the wholesale exclu-
sion of religious institutions and their students from 
otherwise neutral and generally available govern-
ment support.” Id. at 1255. Thus, the First Circuit’s 
decision in “Eulitt went well beyond” Locke, which did 
not empower states to “declin[e] funding the entire 
program of education at . . . disfavored schools, based 
on their religious affiliation.” Id. at 1256 n.4.  

 The Seventh Circuit adopted a similarly narrow 
reading of Locke in resolving a federal constitutional 
challenge to a state university’s ban on the use of 
extracurricular student funds for “worship, proselyt-
izing, or religious instruction.” Badger Catholic, Inc. 
v. Walsh, 620 F.3d 775, 777 (7th Cir. 2010).12 In de-
fending the ban, the university argued that it had 
simply “made the sort of choice that Locke approved.” 

 
 12 Although the program in Badger Catholic was not a 
student aid program in the sense of providing benefits to 
individual students, it did, as the Seventh Circuit explained, 
provide funds to student organizations that, in turn, exercised 
“private choice” in using them. Badger Catholic, 620 F.3d at 778, 
780.  
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Id. at 780. In a two-to-one decision authored by Judge 
Easterbrook, the Seventh Circuit rejected that argu-
ment. “[I]n Locke,” the majority explained, “the Court 
stressed . . . that the state’s program did not evince 
hostility to religion,” as “[t]he scholarships could be 
used at pervasively sectarian colleges, where prayer 
and devotion were part of the instructional program; 
only training to become a minister was off limits.” Id. 
The university’s exclusion, on the other hand, did 
evince hostility toward religion, as it completely 
barred support for “programs that include prayer or 
religious instruction.” Id. In dissent, Judge Williams 
disagreed with the majority’s interpretation of Locke 
and with what he viewed as its implication: “that a 
school district which . . . provide[s] vouchers must 
allow vouchers to be used at religious schools.” Id. at 
789 (Williams, J., dissenting).  

 3. In short, Locke did not put the pre-existing 
split to rest. Rather, lower courts are reading the 
opinion for two diametrically opposite propositions: 
that government may, or may not, mandate the 
exclusion of religious choices from otherwise neutral 
and generally-available student aid programs. The 
split, consequently, has only deepened. The Seventh 
and Tenth Circuits have now joined the Sixth and 
Eighth in concluding that the federal Constitution 
will not tolerate the wholesale exclusion of religious 
options. And, having reiterated their earlier positions, 
the First Circuit and Maine Supreme Court have 
joined the Ninth Circuit and Vermont Supreme Court 
in concluding that such an exclusion is perfectly 
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permissible. The Colorado Supreme Court is the 
latest to take this side of the issue. 

 
D. In Rejecting The Interpretation Of 

Locke Adopted By The Federal Circuit 
Within Which Colorado Lies, The Col-
orado Supreme Court’s Plurality Deci-
sion Further Compounds The Split 
And Ignores The Limiting Factors In 
Locke Itself.  

 The Colorado Supreme Court’s plurality decision 
further compounds this split, concluding that a state 
constitutional ban on the inclusion of religious op-
tions in student aid programs “does not encroach 
upon the First Amendment.” App. 38. In so conclud-
ing, it rejects the narrow interpretation of Locke 
adopted by the Tenth Circuit, within which Colorado 
lies, see App. 33-34, 36, 38,13 and instead reads Locke 

 
 13 The plurality decision claims the Tenth Circuit’s opinion 
in Colorado Christian is “inconsequential to the legality of the” 
Choice Scholarship Program because the exclusion at issue in 
that case applied only to “pervasively” sectarian schools and 
therefore “distinguish[ed] among religious schools.” App. 36. The 
Tenth Circuit, however, has made clear that Colorado Christian 
prohibits all distinctions based on “religiosity,” including, 
specifically, preferences for “non-sectarian” schools over sectari-
an ones. Little Sisters of the Poor Home for the Aged v. Burwell, 
794 F.3d 1151, 1201 (10th Cir. 2015); see also Lukumi, 508 U.S. 
at 532 (noting First Amendment prohibits discrimination 
against “a particular religion or . . . religion in general” (empha-
sis added)). Moreover, district courts within the Tenth Circuit 
recognize that Colorado Christian prohibits laws that “discrimi-
nate[ ] among religions or discriminate[ ] between religion and 

(Continued on following page) 
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as authorizing states to draw a “far more restrictive 
. . . net around the conferral of such aid.” App. 34-35. 
This rejection of the Tenth Circuit’s reading of Locke 
is itself grounds for certiorari. See Johnson v. Cali-
fornia, 545 U.S. 162, 164 (2005) (granting certiorari 
where “[t]he Supreme Court of California and the 
United States Court of Appeals for the Ninth Circuit 
ha[d] provided conflicting answers” to a federal 
question). So, too, is the plurality’s complete disre-
gard for the various limiting factors in the Locke 
opinion itself.  

 
1. Unlike Locke, This Case Does Not 

Involve A “State’s Interest In Not 
Funding The Religious Training Of 
Clergy.” 

 First, the plurality decision ignores the fact that 
“the only interest at issue” in Locke was “the State’s 
interest in not funding the religious training of cler-
gy.” Locke, 540 U.S. at 722 n.5. That interest is simp-
ly not at issue in this case.  

 The very reason this Court stressed that this was 
the “only” interest at issue in Locke was to assuage 
Justice Scalia’s concern that the Court’s opinion 
might be viewed as “ha[ving] no logical limit” and as 
“justify[ing] the singling out of religion for exclusion 

 
non-religion.” Rocky Mountain Christian Church v. Bd. of Cnty. 
Comm’rs of Boulder Cnty., 612 F. Supp. 2d 1163, 1185 (D. Colo. 
2009) (emphasis added), aff ’d, 613 F.3d 1229 (10th Cir. 2010). 
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from public programs in virtually any context.” Id. at 
730 (Scalia, J., dissenting). “Nothing in our opinion 
suggests” such a reading, the Court stressed. Id. at 
722 n.5. Yet that is precisely the reading that the 
plurality in this case adopts.  

 
2. Unlike Washington’s Position In 

Locke, The Plurality’s Position In 
This Case Does Not Go “A Long Way 
Toward Including Religion” In Ed-
ucational Benefits. 

 The plurality decision also ignores the fact that 
Locke upheld the Washington scholarship program 
because it went “a long way toward including religion 
in its benefits” – specifically, by “permit[ting] stu-
dents to attend pervasively religious schools” and 
take religion courses – and therefore did not 
“evince[e] . . . hostility toward religion.” Id. at 724, 
725; see also App. 65 (Eid, J., dissenting). While the 
Choice Scholarship Program also goes a long way 
toward including religion in its benefits, the plurality 
invalidates it for that very reason.  

 Thus, there is “hostility toward religion” in this 
case: it is in the plurality’s application of Article IX, 
section 7. Far from “including religion” in educational 
benefits, the plurality’s decision banishes religion. 
And that is problematic not only under Locke and this 
Court’s Religion Clause jurisprudence, but also under 
Romer v. Evans, 517 U.S. 620 (1996), in which this 
Court invalidated, under the Equal Protection Clause, 
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a provision of the Colorado Constitution because the 
provision made it “more difficult for one group of 
citizens than for all others to seek aid from the gov-
ernment.” Id. at 633. That is precisely the effect of 
the plurality’s application of Article IX, section 7. 

 
3. Unlike Locke, This Case Involves A 

“ ‘Blaine Amendment,’ Which Has 
Been Linked With Anti-Catholicism.” 

 Finally, the plurality decision also ignores the 
fact that Locke did not involve state constitutional 
“ ‘Blaine Amendment[s],’ ” which “hav[e] been linked 
with anti-Catholicism.” Locke, 540 U.S. at 723 n.7. 
These state constitutional provisions are named  
after Representative James G. Blaine, who, in 1875, 
introduced a federal constitutional amendment 
designed to (1) preserve the overtly religious, non-
denominationally Protestant nature of the era’s 
public schools, while (2) prohibiting direct public 
funding of so-called “sectarian,” or Catholic, schools. 
See Zelman, 536 U.S. at 721 (Breyer, J., dissenting). 
Although the federal amendment failed, many states 
included such provisions in their own constitutions. 
Id. They are widely regarded, including by many 
members of this Court, as having been “born of bigot-
ry” – a product of “pervasive hostility to the Catholic 
Church.” Mitchell, 530 U.S. at 828, 829 (plurality 
opinion of Thomas, J., joined by Rehnquist, C.J., and 
Scalia and Kennedy, JJ.); see also Zelman, 536 U.S. at 
721 (Breyer, J., dissenting, joined by Stevens and 
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Souter, JJ.) (noting anti-Catholicism “played a signif-
icant role” in the Blaine movement).  

 While “the Blaine . . . history” was “not before” 
this Court in Locke, 540 U.S. at 723 n.7, it was front-
and-center in this case. Professor Glenn’s unrebutted 
expert testimony concerning Article IX, section 7 of 
the Colorado Constitution – including evidence of its 
text, operation, and history – tied the provision 
directly to the Blaine movement and its anti-Catholic 
objectives.14 As Justice Eid’s dissent notes, App. 53, 
this Court’s decision in Lukumi requires a court to 
consider such evidence of animosity in determining 
whether a law is neutral for purposes of the First 
Amendment’s Religion Clauses. See Lukumi, 508 U.S. 
at 532-40. Romer likewise requires its consideration 
in determining whether a law has the neutrality 
demanded by the Equal Protection Clause. Romer, 
517 U.S. at 623, 631-34. Nevertheless, and despite 
the call in Mitchell v. Helms for Blaine’s legacy to be 
“buried now,” 530 U.S. at 829 (plurality opinion), the 
plurality decision expressly refuses to consider any 
evidence of animosity. App. 27-28 & n.17. Instead, 
“the plurality simply sticks its head in the sand” and 

 
 14 In fact, the Colorado constitutional convention com-
menced just six days after Blaine introduced his federal consti-
tutional amendment in Congress. See Philip Hamburger, 
Separation of Church and State 297-98 & n.28 (2002); Proceed-
ings of the Constitutional Convention Held in Denver, December 
20, 1875 to Frame a Constitution for the State of Colorado 15 
(1907). 
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“allows allegations of anti-Catholic animus to linger 
unaddressed.” App. 63, 68 (Eid, J., dissenting). 

 In short, the plurality decision ignores every 
factor that this Court stressed in Locke to cabin the 
potential reach of its opinion. In so doing, the plurali-
ty takes Locke for precisely what this Court said it 
was not: “without limit.” Id. 540 U.S. at 722 n.5.  

 
II. The Question Presented Is A Recurring 

One Of Great Constitutional Importance 
For Parents And Their Children. 

 The question presented by this case is a frequent-
ly recurring one that directly bears on the Free 
Exercise, Establishment, and Equal Protection rights 
of families throughout the country. As noted above, 
there were six decisions from federal circuits or state 
courts of last resort confronting the question before 
Locke was decided. Including this case, there have 
been five more since. Yet we are no closer to resolu-
tion on the question of whether government may 
prohibit religious options in student aid programs.  

 Some courts, moreover, are relying on state 
Blaine Amendments to invalidate student aid pro-
grams without even acknowledging – much less 
addressing – the potential federal constitutional 
problems of doing so. E.g., Elbe v. Yankton Indep. Sch. 
Dist. No. 63-3, 640 F. Supp. 1234 (D.S.D 1986) (inval-
idating state textbook lending program for students 
in private schools because it included religious 
schools); Cal. Teachers Ass’n v. Riles, 29 Cal. 3d 794, 
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632 P.2d 953 (1981) (same). Other courts, in the 
meantime, are avoiding the thorny federal constitu-
tional issues by applying Blaine Amendments in a 
way that, like this Court’s Establishment Clause 
jurisprudence, distinguishes programs that aid 
students from programs that directly aid religious 
institutions. E.g., Meredith v. Pence, 984 N.E.2d 1213, 
1228 (Ind. 2013) (holding voucher program did not 
violate Indiana Blaine Amendment because “the 
principal actors and direct beneficiaries” were “Indi-
ana families”); Jackson v. Benson, 218 Wis. 2d 835, 
878, 578 N.W.2d 602, 621 (1998) (holding voucher 
program did not violate Wisconsin Blaine Amend-
ment because any benefit to religious schools was 
“incidental” to parental choice (quoting State ex rel. 
Warren v. Nusbaum, 55 Wis. 2d 316, 333, 198 N.W.2d 
650, 659 (1972))).  

 The consequence is a perverse state of affairs in 
which: 

• a disabled child in Minnesota may access 
federally-funded special education services at 
her religious school,15 but a disabled child in 
Oregon may not;16 

• a child in Indiana, Wisconsin, or Ohio may 
use her state-funded voucher to attend a 

 
 15 Peter, 155 F.3d at 996-97. 
 16 KDM, 196 F.3d at 1050-52. 



38 

religious school,17 but a child in Maine or 
Vermont may not;18  

• a child in Connecticut may receive publicly-
funded transportation to her religious school,19 
but a child in Washington may not;20 and 

• a child in New York or Rhode Island may re-
ceive a public loan of textbooks at her reli-
gious school,21 but a child in California or 
Kentucky may not.22  

 In short, the freedom to participate in such 
student aid programs – and, thus, the Free Exercise, 
Establishment, and Equal Protection Clause rights of 
students themselves – are meeting wildly different 
fates based solely on the state or federal circuit 
within which students happen to reside. This Court 
should not allow the status of these fundamental 

 
 17 Meredith, 984 N.E.2d at 1230-31; Jackson, 218 Wis. 2d at 
876-84, 578 N.W.2d at 620-23; Simmons-Harris v. Goff, 86 Ohio. 
St. 3d 1, 10-11, 711 N.E.2d 203, 211-12 (1999). 
 18 Eulitt, 386 F.3d at 353-56; Chittenden Town Sch. Dist., 
169 Vt. at 344-45, 738 A.2d at 563-64. 
 19 Bd. of Educ. of Stafford v. State Bd. of Educ., 243 Conn. 
772, 785-86, 709 A.2d 510, 517 (1998). 
 20 Mitchell v. Consol. Sch. Dist. No. 201, 17 Wash. 2d 61, 66-
68, 135 P.2d 79, 81-82 (1943). 
 21 Bd. of Educ. v. Allen, 20 N.Y.2d 109, 116, 228 N.E.2d 791, 
794 (1967), aff ’d, 392 U.S. 236 (1968); Bowerman v. O’Connor, 
104 R.I. 519, 521, 247 A.2d 82, 83 (1968) (per curiam). 
 22 Cal. Teachers Ass’n, 29 Cal. 3d at 813, 632 P.2d at 964; 
Fannin v. Williams, 655 S.W.2d 480, 481-84 (Ky. 1983). 
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rights to remain in flux. Rather, it should grant 
certiorari to bring clarity to this area once and for all.  

 
III. This Case Is A Clean Vehicle For Deciding 

The Question Presented.  

 Finally, this case is a clean vehicle for deciding 
the question presented. First, the plurality’s conclu-
sion that invalidating the Choice Scholarship Pro-
gram under Article IX, section 7 is permissible under 
the federal Constitution was outcome-determinative. 
Although the fourth justice comprising the majority 
would have invalidated the program on statutory 
grounds, all six of the other justices rejected her 
position. Accordingly, if the plurality’s conclusion on 
the federal constitutional question is incorrect, rever-
sal of the court’s judgment would be required. See 
supra p. 16-17 and note 7. 

 Second, this case concerns the federal constitu-
tionality of barring religious choices from student aid 
programs: that is, “programs of true private choice, in 
which government aid reaches religious schools only 
as a result of the genuine and independent choices of 
private individuals.” Zelman, 536 U.S. at 649. It does 
not present the distinct – and thornier – question of 
whether religious schools may be excluded from 
“government programs that provide aid directly to . . . 
schools” themselves. Id. This Court’s decisions “have 
drawn a consistent distinction between” the two types 
of programs. Id. In taking this case, the Court would 
only have to address the former; it could leave for 



40 

another day the more difficult matter of direct, insti-
tutional aid programs.  

 Third, unlike the few cases concerning Locke’s 
reach that this Court has been asked to review,23 this 
case presents a troubling split of authority between a 
state court of last resort and the federal circuit within 
which it sits. 

 Finally, the facts in this case are not in dispute. 
Even the expert testimony concerning the history and 
object of Article IX, section 7 went unrebutted. The 
Colorado Supreme Court, moreover, did not take 
issue with that evidence; it simply refused to consider 
it. App. 27-28 & n.17. Thus, there is a clean record on 
which to decide whether Blaine’s legacy, “born of 
bigotry, should be buried now.” Mitchell, 530 U.S. at 
829 (plurality opinion). 

---------------------------------  --------------------------------- 
 
 
 
 
 
 
 
 
 

 
 23 See Walsh v. Badger Catholic, Inc., 562 U.S. 1280 (2011) 
(denying certiorari); Anderson v. Town of Durham, 549 U.S. 
1051 (2006) (same).  
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 
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JUSTICE MÁRQUEZ concurs in the judgment. 
JUSTICE EID concurs in part and dissents in part, 
and JUSTICE COATS and JUSTICE 
BOATRIGHT join in the concurrence in part and 
dissent in part. 

 Four years ago, the Douglas County School 
District (“the District”) implemented its Choice 
Scholarship Pilot Program (“the CSP”), a grant mech-
anism that awarded taxpayer-funded scholarships to 
qualifying elementary, middle, and high school stu-
dents. Those students could use their scholarships to 
help pay their tuition at partnering private schools, 
including religious schools. Following a lawsuit from 
Douglas County taxpayers, the trial court found that 
the CSP violated the Public School Finance Act of 
1994, §§ 22-54-101 to -135, C.R.S. (2014) (“the Act”), 
as well as various provisions of the Colorado Consti-
tution. The trial court thus permanently enjoined 
implementation of the CSP. The court of appeals 
reversed, holding that (1) Petitioners lacked standing 
to sue under the Act, and (2) the CSP did not violate 
the Colorado Constitution. Taxpayers for Pub. Educ. 
v. Douglas Cnty. Sch. Dist., 2013 COA 20, ¶ 4, ___ 
P.3d ___. We granted certiorari to determine whether 
the CSP comports with both the Act and the Colorado 
Constitution.1 

 
 1 Specifically, we granted certiorari on the following issues: 

1. [REFRAMED] Whether the court of appeals erred 
by restricting Colorado’s standing doctrine when it 
held that the Public School Finance Act of 1994’s 

(Continued on following page) 
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(“the Act”) mere grant of authority to the State 
Board to issue rules and regulations necessarily 
deprives [Petitioners] of standing and precludes 
any private action to enjoin [the District] from vio-
lating the Act. 

2. [REFRAMED] Whether the [CSP] violates the Act 
by including 500 Program students “enrolled” in 
an illusory Charter School who actually attend 
private schools in the District and elsewhere in 
the District’s student count for funding. 

3. [REFRAMED] Whether the court of appeals erred 
in ruling that the [CSP] is entitled to a presump-
tion of constitutionality under article IX, section 3, 
that can only be rebutted by proof of unconstitu-
tionality “beyond a reasonable doubt,” and there-
fore concluding that fund monies were not spent 
on the [CSP], notwithstanding the trial court’s 
factual finding to the contrary. 

4. Whether the [CSP] violates article IX, section 7, of 
the Colorado Constitution by diverting state edu-
cational funds intended for Douglas County public 
school students to private elementary and second-
ary schools controlled by churches and religious 
organizations. 

5. Whether the [CSP] violates the compelled-support 
and compelled-attendance clauses of article II, 
section 4, of the Colorado Constitution by direct-
ing taxpayer funds to churches and religious or-
ganizations, and by compelling students enrolled 
in a public charter school to attend religious ser-
vices. 

6. Whether the [CSP] violates article IX, section 8, of 
the Colorado Constitution by requiring students 
who are enrolled in a public charter school, and 
counted by Douglas County as public school students, 
to be taught religious tenets, submit to religious 
admission tests, and attend religious services. 
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 We first hold that Petitioners lack standing to 
challenge the CSP under the Act. We further hold, 
however, that the CSP violates article IX, section 7 of 
the Colorado Constitution.2 Accordingly, we reverse 
the judgment of the court of appeals and remand the 
case to that court with instructions to return the case 
to the trial court so that the trial court may reinstate 
its order permanently enjoining the CSP. 

 
I. Facts and Procedural History 

A. Background and Logistics of the CSP 

 The facts of this case, as found by the trial court 
following a three-day injunction hearing, are largely 
undisputed. In March of 2011, the Douglas County 
School Board approved the CSP for the 2011-12 
school year. The CSP operates on parallel tracks: In 
order to receive scholarship funds, students must not 
only apply for a scholarship through the District, but 
they must also gain admittance to a participating 
private school, labeled a “Private School Partner.” In 
order to qualify as a Private School Partner, the 
private school must satisfy certain requirements and 
must allow Douglas County to administer various 
assessment tests. The private school need not, how-
ever, modify its admission criteria, and the CSP 

 
 2 Because we conclude that the CSP violates section 7, we 
need not consider whether it complies with the other constitu-
tional provisions at issue. 
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explicitly authorizes Private School Partners to make 
“enrollment decisions based upon religious beliefs.” 

 The CSP funds itself through education revenue 
that it receives from the State. To accomplish this, 
the CSP requires scholarship recipients to enroll in 
the District’s Choice Scholarship Charter School (“the 
Charter School”), even though they in fact attend 
private schools. The Charter School is not actually a 
school in any meaningful sense; the trial court found 
that it “has no buildings, employs no teachers, re-
quires no supplies or books, and has no curriculum.” 
But because the Charter School is nominally a public 
school, the District includes all students “enrolled” at 
the school as pupils in its report to the State, which 
then provides education funding to the District on a 
per-pupil basis.3 For the 2011-12 school year (the year 
at issue when the trial court conducted the injunction 
hearing), this per-pupil revenue was estimated at 
$6,100. 

 For each scholarship recipient enrolled at the 
Charter School, the District retains 25% of the per-
pupil revenue to cover the CSP’s administrative costs. 
The District then sends the remaining 75% of the per-
pupil revenue ($4,575 for the 2011-12 school year) to 
the student’s chosen Private School Partner in the 
form of a restrictively endorsed check made out to the 

 
 3 See, e.g., §§ 22-54-103 to -104, C.R.S. (2014). 
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student’s parent.4 The parent must then endorse the 
check “for the sole purpose of paying for tuition at the 
Private School Partner.” 

 In theory, then, the CSP operates as a simple 
tuition offset. The District awards money to the 
parent of a qualifying student, and the parent then 
uses this money to pay a portion of the student’s 
tuition. The trial court found, however, that the CSP 
“does not prohibit participating private schools from 
raising tuition after being approved to participate in 
the [CSP], or from reducing financial aid for students 
who participate in the [CSP].” And in fact, the trial 
court cited one instance where a Private School 
Partner slashed a recipient’s financial aid in the 
amount of the scholarship.5 

 In the CSP’s pilot phase, up to 500 Douglas 
County students were eligible to receive scholarships. 
At the time of the injunction hearing, 271 scholarship 
recipients had been accepted to one of twenty-three 
different Private School Partners. The trial court 
found sixteen of those twenty-three schools to be 
religious in character. At the time of the hearing, 

 
 4 If the Private School Partner’s tuition is less than 75% of 
the per-pupil revenue, the District sends a check for the lesser 
amount. 
 5 The District’s Assistant Superintendent of Elementary 
Education testified that he was unaware of this incident. He 
further asserted that if a Private School Partner reduced a 
recipient’s scholarship amount in such a manner, such an action 
would “go against the intended contract” of the CSP. 
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roughly 93% of scholarship recipients had enrolled in 
religious schools; of the 120 high school students, all 
but one chose to attend a religious school.6 

 
B. The Litigation 

 In June of 2011, three months after the Douglas 
County School Board approved the CSP, Petitioners7 
filed suit against the Colorado Board of Education 
(“the State Board”), the Colorado Department of 
Education, the Douglas County Board of Education, 
and the District (collectively, “Respondents”). Peti-
tioners sought a declaratory judgment that the CSP 
violated both the Act and the Colorado Constitution, 
as well as a permanent injunction prohibiting Re-
spondents from “taking any actions to fund, imple-
ment or enforce” the CSP. Following a three-day 
hearing, the trial court issued a sixty-eight-page 
order granting Petitioners’ desired relief. The trial 
court first found that Petitioners had standing to sue 
under the Act and that the CSP violated the Act. It 
further found that the CSP violated the following 
provisions of the Colorado Constitution: article II, 

 
 6 The trial court found that “virtually all high school 
students” who received scholarships could only attend religious 
schools, as the only two non-religious Private School Partners 
serving high school students were restricted to either gifted or 
special-needs students. 
 7 Petitioners include Taxpayers for Public Education, a 
nonprofit organization focused on public education; several 
Douglas County taxpayers and their children; and various other 
interested parties. 



App. 13 

section 4; article V, section 34;8 article IX, section 3; 
article IX, section 7; and article IX, section 8. 

 Respondents appealed, and in a split decision, 
the court of appeals reversed. Taxpayers for Pub. 
Educ., ¶ 4. The court of appeals first determined that 
Petitioners lacked standing to sue under the Act. Id. 
at ¶ 22. It then held that the CSP violated none of the 
pertinent provisions of the Colorado Constitution. Id. 
at ¶¶ 48, 55, 58, 76, 89, 94, 103. The court of appeals 
thus directed the trial court to enter judgment in 
favor of Respondents. Id. at ¶ 107. 

 Judge Bernard dissented. In a lengthy opinion, 
he asserted that article IX, section 7 of the Colorado 
Constitution “prohibits public school districts from 
channeling public money to private religious schools.” 
Id. at ¶ 110 (Bernard, J., dissenting). Judge Bernard 
then analogized the CSP to “a pipeline that violates 
this direct and clear constitutional command.” Id. at 
¶ 111. Therefore, he concluded that section 7 renders 
the CSP unconstitutional. Id. 

 We granted certiorari review on six distinct 
issues. See supra ¶ 1 n.1. In essence, however, this 
dispute revolves around two central questions. First, 
do Petitioners have standing under the Act to chal-
lenge the validity of the CSP (and, if so, does the CSP 
in fact violate the Act)? Second, does the CSP violate 

 
 8 Petitioners did not seek review of whether the CSP 
violates article V, section 34. 
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the Colorado Constitution? As a matter of jurispru-
dential policy, we first address the statutory issue 
rather than the constitutional issue. See Developmen-
tal Pathways v. Ritter, 178 P.3d 524, 535 (Colo. 2008) 
(“[T]he principle of judicial restraint requires us to 
‘avoid reaching constitutional questions in advance of 
the necessity of deciding them.’ ” (quoting Lyng v. Nw. 
Indian Cemetery Protective Ass’n, 485 U.S. 439, 445 
(1988))). Accordingly, we now consider whether Peti-
tioners have standing under the Act. 

 
II. Standing Under the Act 

 Petitioners argue that the CSP fails to comport 
with the Act because it uses public funds to finance 
private education. See § 22-54-104(1)(a), C.R.S. (2014) 
(devising a formula to calculate the amount of money 
awarded to a school district “to fund the costs of 
providing public education” (emphasis added)). In 
order to mount this challenge, Petitioners must first 
establish that they have standing to sue under the 
Act. See Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 
2004) (“Standing is a threshold issue that must be 
satisfied in order to decide a case on the merits.”). 
After scrutinizing the Act and reviewing our case law, 
we conclude that Petitioners lack such standing. 

 
A. Standard of Review 

 Standing is a question of law that we review de 
novo. Id. at 856. 
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B. The Test for Standing 

 In order to establish standing to sue, a plaintiff 
must satisfy two elements. First, he must show that 
he suffered an injury in fact; second, he must demon-
strate that his injury pertains to a legally protected 
interest. Wimberly v. Ettenberg, 570 P.2d 535, 539 
(Colo. 1977). Assuming, without deciding, that Peti-
tioners here have alleged an injury in fact, we consid-
er whether that injury implicates a legally protected 
interest. 

 In the statutory context, whether the plaintiff ’s 
alleged injury involves a legally protected interest 
turns on “whether the plaintiff has a claim for relief 
under” the statute at issue. Ainscough, 90 P.3d at 
856. Generally, if the legislature “enact[s] a particular 
administrative remedy to redress a statutory viola-
tion,” that decision “is consistent with a legislative 
intent to preclude a private civil remedy for breach of 
the statutory duty.” Allstate Ins. Co. v. Parfrey, 830 
P.2d 905, 910 (Colo. 1992). But if the statute “is 
totally silent on the matter of remedy,” then the court 
“must determine whether a private civil remedy 
reasonably may be implied.” Id. To answer this ques-
tion, the court must examine three factors: (1) 
“whether the plaintiff is within the class of persons 
intended to be benefitted by the legislative enact-
ment”; (2) “whether the legislature intended to create, 
albeit implicitly, a private right of action”; and (3) 
“whether an implied civil remedy would be consistent 



App. 16 

with the purposes of the legislative scheme.” Id. at 
911.9 

 With these principles in mind, we now address 
whether the Act confers a legally protected interest 
upon Petitioners. 

 
C. The Act Does Not Confer a Legally 

Protected Interest upon Petitioners 

 In order for the Act to confer a legally protected 
interest, it must authorize a claim for relief, either 
expressly or impliedly. Petitioners concede that the 
Act does not explicitly permit a private right of ac-
tion. The question, then, is whether we can infer such 
a right from the legislature’s intent. We conclude that 
we cannot. 

 
 9 We recognize that Parfrey’s three-factor test applies 
nominally to suits against private parties, see 830 P.2d at 911, 
and that we have never formally announced a test to determine 
whether a statute impliedly authorizes a claim for relief against 
a public entity. Our court of appeals, however, has repeatedly 
used a virtually identical test in the governmental context. See, 
e.g., Macurdy v. Faure, 176 P.3d 880, 882 (Colo. App. 2007) 
(examining the Parfrey factors in holding that the plaintiff could 
not sue a county coroner for failing to perform a statutorily 
required autopsy); Olson v. City of Golden, 53 P.3d 747, 752 
(Colo. App. 2002) (examining three criteria indistinguishable 
from the Parfrey factors in holding that the plaintiff could not 
sue the city for violating an urban renewal law). Because the 
Parfrey factors revolve around the touchstone of legislative 
intent – and because they make no qualitative distinction 
regarding the character of the defendant in a particular suit – 
they are applicable to the facts of this case. 
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 At the outset, we reject Respondents’ contention 
that the Act houses an “extensive remedial system” 
that automatically forecloses a private right of action. 
It is true that, where a statute features particular 
remedies, we will not imply additional remedies. See, 
e.g., Capital Sec. of Am., Inc. v. Griffin, 2012 CO 39, 
¶¶ 2-3, 278 P.3d 342, 343 (holding that the legislature 
did not intend to imply a disgorgement remedy for 
violation of a securities statute because the “statutory 
scheme adopted by the General Assembly expressly 
sets forth a number of [other] remedies”); Gerrity Oil 
& Gas Corp. v. Magness, 946 P.2d 913, 925 (Colo. 
1997) (holding that, because an oil and gas statute 
only authorized suits for injunctive relief, the legisla-
ture affirmatively “chose not to include a private 
remedy in damages” and that “we will not infer such 
a remedy”); Bd. of Cnty. Comm’rs v. Moreland, 764 
P.2d 812, 818 (Colo. 1988) (holding that the plaintiff 
could not sue for violation of a building code in part 
because different remedies were “specifically provided 
by the statute authorizing enactment of ” the code). 
But here, the Act features no such explicit remedies. 
The only language in the Act tangentially relating to 
the subject of remedy appears in section 22-54-120(1), 
C.R.S. (2014), which provides that the State Board 
“shall make reasonable rules and regulations neces-
sary for the administration and enforcement” of the 
Act. This is generalized language that in no way 
articulates a particularized enforcement scheme. As 
such, the Act is materially different from, for exam-
ple, a statute that authorizes a public entity that 
purchased unlawful securities to “force the seller to 
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repurchase the securities,” Griffin, ¶ 22, 278 P.3d at 
346, or a statute that “clearly permits a private party 
to seek injunctive relief ” for violation of an oil and 
gas statute, Gerrity Oil, 946 P.2d at 925.10 

 Because the Act features no explicit remedies, we 
must turn to the three Parfrey factors. Supra ¶ 15. 
First, it is clear that Petitioners are “within the class 
of persons intended to be benefitted” by the Act. See 
Parfrey, 830 P.2d at 911. The Act formally declares 
that it is designed “to provide for a thorough and 
uniform system of public schools throughout the 
state” in accordance with article IX, section 2 of the 
Colorado Constitution. § 22-54-102(1), C.R.S. (2014). 
That constitutional provision guarantees that “all 
[school-age] residents of the state . . . may be educat-
ed gratuitously.” Colo. Const. art. IX, § 2. Petitioners 
are school-age Douglas County children (and their 
parents), and the Act operates to ensure that they 
may receive a free public education. Thus, they are 
the Act’s intended beneficiaries. 

 But the second factor – “whether the legislature 
intended to create, albeit implicitly, a private right of 

 
 10 Respondents point out that, pursuant to section 22-54-
120(1), the State Board enacted a number of regulations, see 1 
CCR 301-39:2254-R-1.00 to -20.00, and they argue that these 
regulations house exclusive administrative remedies. But 
regulations are not statutes – they are not crafted by the 
General Assembly. Thus, that the State Board possessed legisla-
tive authority to enact regulations does not transform those 
regulations into a Rosetta stone that allows us to decipher the 
General Assembly’s intent. 
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action,” Parfrey, 830 P.2d at 911 – is where Petition-
ers’ claim falters. As we have made clear, “we will not 
infer a private right of action based on a statutory 
violation unless we discern a clear legislative intent to 
create such a cause of action.” Gerrity Oil, 946 P.2d at 
923 (emphasis added). Here, nothing in the Act 
suggests that the General Assembly intended to allow 
private parties to redress violations of the statute in 
court. To the contrary, the Act instructs the State 
Board to “make reasonable rules and regulations” to 
enforce its provisions. § 22-54-120(1). Although this 
language does not affirmatively create an administra-
tive remedy, see supra ¶18, it nevertheless indicates 
that the General Assembly contemplated providing a 
private remedy but ultimately refused to do so, choos-
ing instead to entrust enforcement to the State 
Board. Cf. Gerrity Oil, 946 P.2d at 925 n.6 (“Inferring 
a private cause of action . . . every time a person 
violates the [Oil and Gas Conservation] Act or rules 
issued thereunder would also be inconsistent with the 
clear legislative intent that the [Oil and Gas Conser-
vation] [C]ommission have primary responsibility for 
enforcing the Act’s provisions.” (emphasis added)). 
Therefore, the Act manifests the General Assembly’s 
intent that the State Board – not private citizens – be 
responsible for ensuring its lawful implementation.11 

 
 11 Petitioners assert that the State Board in fact colluded 
with Douglas County in implementing the CSP. Thus, in Peti-
tioners’ view, the State Board abdicated its statutorily delegated 
responsibility to enforce the Act, meaning it now falls to them to 

(Continued on following page) 
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 Similarly, the third factor – “whether an implied 
civil remedy would be consistent with the purposes of 
the legislative scheme,” Parfrey, 830 P.2d at 911 – 
also militates against inferring a private right of 
action. Again, the overarching purpose of the Act is to 
fulfill Colorado’s constitutional mandate to provide 
free public education to school-age children. See Colo. 
Const. art. IX, § 2; § 22-54-102(1). This is a duty of 
obvious importance, and its execution necessarily 
requires both the State Board and the Colorado 
Department of Education (“the Department”) to craft 
complicated procedures and devise detailed funding 
formulae. See, e.g., § 22-54-106.5(2), C.R.S. (2014) 
(directing the Department to calculate an amount to 
be kept in “fiscal emergency restricted reserve”); § 22-
54-114(2), C.R.S. (2014) (requiring the Department to 
determine funding requirements for each school 
district); § 22-54-117(1)(a), C.R.S. (2014) (authorizing 
the State Board to approve payments from the “con-
tingency reserve”); § 22-54-129(6)(a), C.R.S. (2014) 
(instructing the State Board to “promulgate rules” to 
effectuate the funding of facility schools). Because 
both agencies must engage in myriad tasks, they 
require a degree of flexibility for the Act to function 
properly. Allowing citizen suits would severely impede 
this complex process, thereby thwarting the purpose 

 
force the Board to properly execute its duties. Putting aside the 
veracity of Petitioners’ collusion claim (which Respondents 
naturally dispute), Petitioners cite no authority suggesting that 
the State Board’s hypothetical failure would automatically 
confer standing on private parties. 
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of the legislative scheme. It is inevitable that some 
members of the public will disapprove of any given 
government action. But that disapproval does not 
justify allowing private parties to sue the State Board 
and the Department for every perceived violation of 
the Act. Were that the case, these agencies would be 
paralyzed with litigation from dissatisfied constitu-
ents, crippling their effectiveness. 

 Finally, we reject Petitioners’ argument that they 
have taxpayer standing. Generally speaking, taxpay-
er standing “flows from an ‘economic interest in 
having [the taxpayer’s] tax dollars spent in a consti-
tutional manner.’ ” Hickenlooper v. Freedom from 
Religion Found., Inc., 2014 CO 77, ¶ 11 n.10, 338 P.3d 
1002, 1007 n.10 (alteration in original) (quoting 
Conrad v. City & Cnty. of Denver, 656 P.2d 662, 668 
(Colo. 1982)). Thus, although we have recognized that 
Colorado permits “broad taxpayer standing,” 
Ainscough, 90 P.3d at 856, the doctrine typically 
applies when plaintiffs allege constitutional viola-
tions. See, e.g., Barber v. Ritter, 196 P.3d 238, 247 
(Colo. 2008) (holding that the plaintiffs had “taxpayer 
standing to challenge the constitutionality of [gov-
ernmental] transfers of money” (emphasis added)); 
Conrad, 656 P.2d at 668 (recognizing taxpayer stand-
ing because “the plaintiffs [have] alleged injury 
flowing from governmental violations of constitutional 
provisions that specifically protect the legal interests 
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involved” (emphasis added)).12 Expanding taxpayer 
standing to cases where a plaintiff alleges that the 
government violated a statute – as Petitioners seek to 
do here – would effectively nullify the enduring 
requirement that the statute actually authorizes a 
claim for relief. See Ainscough, 90 P.3d at 856. This in 
turn would render superfluous Parfrey’s well-settled 
three-factor test for divining whether the General 
Assembly intended to imply a private right of action 
into a statute. We thus decline to endorse Petitioners’ 
broad and novel conception of taxpayer standing.13 

 In sum, we conclude that the General Assembly 
did not intend to imply a private right of action into 
the Act and that such a remedy would be inconsistent 
with the Act’s legislative scheme. Therefore, Petition-
ers cannot state a claim for relief under the Act, 
meaning it does not furnish them with a legally 
protected interest, one of the two prerequisites for 

 
 12 For this reason, Respondents do not dispute that Peti-
tioners have standing to assert their claims that the CSP 
violates the Colorado Constitution. 
 13 Despite Petitioners’ insistence, our analysis here in no 
way conflicts with our opinion in Dodge v. Department of Social 
Services, 600 P.2d 70 (Colo. 1979). In that case, we held that the 
plaintiffs had “standing to litigate the issue of whether . . . [the 
government has] the statutory authority to use public funds for 
nontherapeutic abortions.” Id. at 72 (emphasis added). But the 
plaintiffs in Dodge did not argue that the government had 
violated a particular statute; rather, they claimed that no 
statute authorized the government’s behavior. See id. at 71. 
Thus, Dodge has no bearing on the issue of whether a plaintiff 
has a claim for relief under a particular statute. 
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standing. See Wimberly, 570 P.2d at 539. Accordingly, 
we hold that Petitioners lack standing to challenge 
the CSP under the Act. 

 Because Petitioners lack standing, we need not 
consider whether the CSP in fact fails to comply with 
the Act. Instead, we now turn to whether the CSP 
violates article IX, section 7 of the Colorado Constitu-
tion. 

 
III. Article IX, Section 7 of the Colorado Con-

stitution 

 To resolve whether or not the CSP violates the 
Colorado Constitution, we first consider the CSP as a 
whole and conclude that it conflicts with the plain 
language of article IX, section 7. We then examine our 
prior decision in Americans United for Separation of 
Church & State Fund, Inc. v. State, 648 P.2d 1072, 
1074-75 (Colo. 1982) – in which we held that a grant 
program that awarded money to students attending 
religious universities did not run afoul of section 7 – 
and we determine that the CSP is distinguishable 
from the grant program at issue in that case. Finally, 
we reject Respondents’ argument that striking down 
the CSP under the Colorado Constitution in fact 
violates the First Amendment to the United States 
Constitution. Accordingly, we hold that the CSP 
violates section 7 and is thus unconstitutional. 
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A. Standard of Review 

 We review the trial court’s determination of the 
CSP’s constitutionality de novo. See Justus v. State, 
2014 CO 75, ¶ 17, 336 P.3d 202, 208. When reviewing 
a statute, we presume that the statute is constitu-
tional, and we will only void it if we deem it to be 
unconstitutional beyond a reasonable doubt. Id.14 

 
B. The CSP Conflicts with the Plain Lan-

guage of Section 7 

 The Colorado Constitution features broad, une-
quivocal language forbidding the State from using 
public money to fund religious schools. Specifically, 
article IX, section 7 – entitled “Aid to private schools, 
churches, sectarian purpose, forbidden” – includes the 
following proscriptive language: 

Neither the general assembly, nor any coun-
ty, city, town, township, school district or 
other public corporation, shall ever make any 
appropriation, or pay from any public fund or 
moneys whatever, anything in aid of any 
church or sectarian society, or for any  
sectarian purpose, or to help support or sus-
tain any school, academy, seminary, college, 

 
 14 Petitioners argue that this presumption of constitutional-
ity should not apply here because the CSP is a creation of a local 
school board rather than a statute passed by the General 
Assembly. Because we conclude that the CSP is unconstitutional 
even in light of the presumption, we need not consider this 
argument. 
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university or other literary or scientific insti-
tution, controlled by any church or sectarian 
denomination whatsoever. . . .  

(Emphasis added.) Although this provision uses the 
term “sectarian” rather than “religious,” the two 
words are synonymous. See Black’s Law Dictionary 
1557 (10th ed. 2014) (defining “sectarian” as “[o]f, 
relating to, or involving a particular religious sect; 
esp., supporting a particular religious group and its 
beliefs”). That section 7 twice equates the term “sec-
tarian” with the word “church” only reinforces this 
point. Therefore, this stark constitutional provision 
makes one thing clear: A school district may not aid 
religious schools. 

 Yet aiding religious schools is exactly what the 
CSP does. The CSP essentially functions as a re-
cruitment program, teaming with various religious 
schools (i.e., the Private School Partners) and encour-
aging students to attend those schools via the in-
ducement of scholarships. To be sure, the CSP does 
not explicitly funnel money directly to religious 
schools, instead providing financial aid to students. 
But section 7’s prohibitions are not limited to direct 
funding. Rather, section 7 bars school districts from 
“pay[ing] from any public fund or moneys whatever, 
anything in aid of any” religious institution, and from 
“help[ing] support or sustain any school . . . controlled 
by any church or sectarian denomination whatsoever” 
(emphasis added). Given that private religious 
schools rely on students’ attendance (and their corre-
sponding tuition payments) for their ongoing survival, 
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the CSP’s facilitation of such attendance necessarily 
constitutes aid to “support or sustain” those schools. 
Section 7 precludes school districts from providing 
such aid. 

 Respondents point out that the CSP does not 
require scholarship recipients to enroll in a religious 
school, nor does it force participating Private School 
Partners to be religious. Respondents thus suggest 
that the CSP features an element of private choice 
that severs the link between the District’s aid to the 
student and the student’s ultimate attendance at a 
(potentially) religious school. It is true that the CSP 
does not only partner with religious schools; several 
Private School Partners are non-religious. The fact 
remains, however, that the CSP awards public money 
to students who may then use that money to pay for a 
religious education. In so doing, the CSP aids reli-
gious institutions. Thus, even ignoring the pragmatic 
realities that scholarship recipients face – such as the 
trial court’s finding that “virtually all high school 
students” can only use their scholarships to attend 
religious schools – the CSP violates the clear consti-
tutional command of section 7.15 

 
 15 Respondents present a parade of horribles, arguing that 
any decision striking down the CSP will produce ripple effects 
invalidating other public-private partnerships across the state 
where public money flows to religious schools. But the constitu-
tionality of those programs is not at issue here, and the record 
contains no data regarding their operation. Therefore, we choose 
to focus our analysis solely on the CSP. 
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 The program’s lack of vital safeguards only 
bolsters our conclusion that it is constitutionally 
infirm. Most troubling is that the CSP does not forbid 
a Private School Partner from raising a scholarship 
recipient’s tuition (or reducing his financial aid) in 
the amount of the scholarship awarded. Such conduct 
would pervert the program’s “offset” approach and 
would instead result in the District channeling tax-
payer money directly to a religious school. As the trial 
court found, one religious Private School Partner has 
already engaged in this very behavior.16 

 Respondents nevertheless contend that the plain 
language of section 7 is not plain at all, but that the 
term “sectarian” is actually code for “Catholic.” In so 
doing, Respondents charge that section 7 is a so-
called “Blaine Amendment” that is bigoted in origin. 
See Taxpayers for Pub. Educ., ¶ 62 n.13 (describing 
Blaine Amendments as “state laws and constitutional 
provisions which allegedly arose out of anti-Catholic 
school sentiment”). They thus encourage us to wade 
into the history of section 7’s adoption and declare 
that the framers created section 7 in a vulgar display 
of anti-Catholic animus. 

 
 16 The court of appeals dismissed this incident, highlighting 
the superintendent’s testimony that such conduct “would be in 
violation of the CSP” and noting that the trial court “cited no 
evidence supporting a conclusion that such [a] reduction was 
permissible under the CSP.” Taxpayers for Pub. Educ., ¶ 70. But 
this analysis inverts the issue. The problem is not that the CSP 
declares such a reduction to be permissible (it does not); it is 
that the program does not make such reductions impermissible. 
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 We need not perform such an exegesis to dispose 
of Respondents’ argument. Instead, we need merely 
recall that “constitutional provisions must be de-
clared and enforced as written” whenever their lan-
guage is “plain” and their meaning is “clear.” People v. 
Rodriguez, 112 P.3d 693, 696 (Colo. 2005). As dis-
cussed, the term “sectarian” plainly means “reli-
gious.” Therefore, we will enforce section 7 as it is 
written.17 

 Accordingly, we cannot square the CSP’s result-
ant aid of religious schools with the plain language of 
section 7. Respondents insist, however, that both 
state and federal case law compel the conclusion that 
the CSP in fact comports with section 7. We now 
review this case law, beginning with our decision in 
Americans United. 

 
C. Americans United Is Distinguishable 

 In Americans United, we upheld a grant program 
that awarded public money to college students who 

 
 17 We note that Respondents’ suggestion that “sectarian” 
literally means “Catholic” is tantamount to an attack on section 
7’s constitutionality, as the provision would patently violate the 
First Amendment if it discriminated against a particular 
religion. But the constitutionality of section 7 is not before us. 
And Respondents’ attempted evasion of this procedural obstacle 
– they claim that they are not challenging section 7 itself but 
rather Petitioners’ interpretation of it – is little more than a 
Trojan horse inviting us to rule on the actual legitimacy of 
section 7. We decline such an invitation. 
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attended religious universities, provided those uni-
versities were not “pervasively sectarian.” 648 P.2d at 
1074-75. Respondents assert that the present case is 
“no different” from Americans United, meaning that 
we must uphold the CSP. Our analysis reveals, how-
ever, that the grant program in Americans United 
diverges from the CSP in numerous critical ways. As 
such, the outcome of that case is not dispositive of – 
and indeed has minimal bearing on – the present 
dispute. 

 Americans United revolved around the Colorado 
Student Incentive Grant Program (“the grant pro-
gram”), a scholarship for in-state college students. Id. 
at 1074. The grant program allowed eligible universi-
ties to recommend particular students deserving of 
scholarships to the Colorado Commission of Higher 
Education, which in turn administered the grants. Id. 
at 1075. The Commission awarded the grant money 
to the university, which then reduced the student’s 
tuition by the amount of the grant. See id. at 1081 
(“The educational institution serves essentially as a 
conduit for crediting the funds to the student’s ac-
count.”). Although the grant program embraced most 
colleges and universities, it excluded institutions that 
were “pervasively sectarian,” and it defined six eligi-
bility criteria that schools needed to meet in order not 
to be branded pervasively sectarian. Id. at 1075. We 
deemed the grant program to be constitutional, id. at 
1074, and Respondents thus contend that we must 
now reach the same result with the CSP. 
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 Respondents’ reasoning is flawed. Admittedly, the 
grant program and the CSP share certain core fea-
tures; both award public money to students attending 
religious schools, and both are primarily designed to 
aid students rather than institutions. But closer 
scrutiny reveals a crippling defect in Respondents’ 
argument: The rationales animating our holding in 
Americans United are inapplicable to this case. That 
is, in determining that the grant program complied 
with section 7, we cited several crucial factors. Id. at 
1083-84. Those factors are absent here. 

 First, we noted in Americans United that the 
grant program was “designed to assist the student, 
not the institution.” Id. at 1083. Facially, that is true 
of the CSP as well. Yet in Americans United, we 
tethered this observation to the fact that grant recipi-
ents could not attend “pervasively sectarian” institu-
tions, noting that this exclusion “obviates any real 
possibility that the aid itself might somehow flow 
indirectly to an institution whose educational func-
tion is not clearly separable from its religious mis-
sion.” Id. at 1081 (emphasis added). Here, that 
possibility is very real. The CSP places no limitations 
on the extent to which religion infuses a Private 
School Partner,18 and it in fact affirmatively authorizes 

 
 18 We do not suggest, of course, that grafting such limita-
tions onto the CSP would necessarily render it compliant with 
section 7, or would even comport with the First Amendment. See 
infra ¶48 (discussing Colorado Christian University v. Weaver, 
534 F.3d 1245, 1250, 1263 (10th Cir. 2008), which held that the 
“pervasively sectarian” distinction in Colorado’s scholarship 

(Continued on following page) 
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partnering schools to make “enrollment decisions 
based upon religious beliefs.” Therefore, it is entirely 
plausible that the CSP gives aid to schools “whose 
educational function is not clearly separable from 
[their] religious mission.” See Americans United, 648 
P.2d at 1081. 

 Second, the grant program only awarded scholar-
ships to students of higher education. Id. at 1084. 
Recognizing that “as a general rule religious indoctri-
nation is not a substantial purpose of sectarian 
colleges and universities,” we concluded that “there is 
less risk of religion intruding into the secular educa-
tional function of the institution than there is at the 
level of parochial elementary and secondary educa-
tion.” Id. Obviously, this rationale of diminished risk 
cannot apply to the CSP, which covers not collegiate 
pupils but elementary and secondary school stu-
dents.19 

 Third, the grant program aided students who 
attended both public and private universities. We 
deemed this to be of critical importance, noting that 
students’ opportunity to attend public schools 

 
programs violated the First Amendment). Regardless, Petition-
ers do not seek to rewrite the CSP so that it excludes religious 
schools (pervasively sectarian or otherwise); they simply desire a 
court order enjoining implementation of the CSP in its entirety. 
 19 Again, we do not imply that the CSP would necessarily be 
constitutional if it pertained to college students. We simply point 
out that a linchpin of our analysis in Americans United is 
irrelevant here. 
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“dispell[ed] any notion that the aid is calculated to 
enhance the ideological ends of the sectarian institu-
tion.” Id. Once again, this is not true of the CSP, 
which only bestows scholarships to students attend-
ing private schools. 

 Fourth, the grant program explicitly provided 
that “no institution shall decrease the amount of its 
own funds spent for student aid below the amount 
spent prior to participation in the program.” Id. We 
recognized that this formal prohibition “create[d] a 
disincentive for an institution to use grant funds 
other than for the purpose intended – the secular 
educational needs of the student.” Id. As discussed, 
supra ¶30, the CSP lacks this significant safeguard, 
and in fact one religious Private School Partner did 
reduce a student’s financial aid in the amount of the 
student’s scholarship. 

 Finally, in order to be eligible for the grant pro-
gram, a university’s governing board could not “re-
flect” a particular religion, nor could its membership 
be “limited to persons of any particular religion.” 
Americans United, 648 P.2d at 1075. We noted that 
this restriction “militate[d] against the type of ideo-
logical control over the secular educational function” 
that section 7 forbids, particularly because it “re-
quire[d] a strong commitment to academic freedom by 
an essentially independent governing board with no 
sectarian bent in the curriculum tending to indoctri-
nate or proselytize.” Id. at 1084. Because the CSP 
willingly partners with private schools that reflect a 
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particular religion, this rationale from Americans 
United is wholly inapplicable here. 

 All told, although the grant program and the CSP 
feature surface similarities, they are two highly 
distinct scholarship programs. Therefore, because our 
analysis in Americans United relied heavily on ele-
ments of the grant program that are missing from the 
CSP, that analysis is of minimal relevance in our 
quest to determine the CSP’s constitutionality. 

 Accordingly, we reject Respondents’ argument 
that Americans United requires us to uphold the CSP. 
Having done so, we now turn to Respondents’ asser-
tion that invalidating the CSP in fact violates the 
First Amendment. 

 
D. Invalidating the CSP Does Not Violate 

the First Amendment 

 The First Amendment to the United States 
Constitution provides in part that “Congress shall 
make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.” Respondents 
contend that several federal cases interpreting the 
First Amendment constitute binding case law forbid-
ding us from striking down the CSP. In particular, 
Respondents cite the U.S. Supreme Court’s decision 
in Zelman v. Simmons-Harris, 536 U.S. 639 (2002), 
and the Tenth Circuit’s opinion in Colorado Christian 
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University v. Weaver, 534 F.3d 1245 (10th Cir. 2008).20 
We conclude that neither of these cases is availing. 

 In Zelman, the Court held that an Ohio scholar-
ship program (“the Ohio program”) that allowed 
students to attend religious schools did not violate 
the First Amendment’s Establishment Clause. 536 
U.S. at 644-45. The Court noted that the Ohio pro-
gram was “entirely neutral with respect to religion” 
and that it was “a program of true private choice” 
because it allowed students and parents “to exercise 
genuine choice among options public and private, 
secular and religious.” Id. at 662. Respondents assert 
that the CSP bears “striking similarities” to the Ohio 
program, meaning that Zelman controls the outcome 
here. 

 Had Petitioners claimed that the CSP violated 
the Establishment Clause, Zelman might constitute 
persuasive authority. But they did not. Rather, Peti-
tioners challenged the CSP under article IX, section 7 
of the Colorado Constitution. By its terms, section 7 is 
far more restrictive than the Establishment Clause 
regarding governmental aid to religion, and the 

 
 20 Respondents also rely on Mitchell v. Helms, 530 U.S. 793, 
829 (2000), in which a plurality of the Court held that a law that 
indirectly aided religious schools did not violate the Establish-
ment Clause because it “determine[d] eligibility for aid neutral-
ly, allocate[d] that aid based on the private choices of the 
parents of schoolchildren, and [did] not provide aid that ha[d] an 
impermissible content.” Because Mitchell was a plurality 
opinion, it is not binding precedent. We thus decline to ascribe to 
it the force of law. 
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Supreme Court has recognized that state constitu-
tions may draw a tighter net around the conferral of 
such aid. See Locke v. Davey, 540 U.S. 712, 721 (2004) 
(“[T]he subject of religion is one in which both the 
United States and state constitutions embody distinct 
views. . . . That a State would deal differently with 
religious education for the ministry than with educa-
tion for other callings is a product of these views, not 
evidence of hostility toward religion.”).21 As such, 
Zelman’s reasoning, rooted in the Establishment 
Clause, is irrelevant to the issue of whether the CSP 
violates section 7. 

 Furthermore, Zelman is factually distinguisha-
ble. To begin with, unlike the CSP, the Ohio program 
allowed students to attend public schools as well as 
private schools. Zelman, 536 U.S. at 645. More im-
portantly, the Ohio program forbade participating 
private schools from discriminating on the basis of 
religion. Id. Not only does the CSP fail to prohibit this 
form of discrimination – it actively permits Private 
School Partners to engage in it. 

 
 21 For their part, Petitioners contend that Locke demon-
strates the patent invalidity of the CSP. But this too is incorrect. 
Locke held that a state scholarship program that excluded 
students who were pursuing a degree in devotional theology did 
not violate the First Amendment. 540 U.S. at 715. It said 
nothing about the constitutionality of a program that allowed 
students to attend religious schools. Thus, Locke’s facts are 
inverted from those of the present case. 
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 Colorado Christian is even less germane. In that 
case, the Tenth Circuit considered the legality of 
Colorado’s scholarship programs – including the very 
grant program at issue in Americans United – and 
struck them down as violative of the First Amend-
ment for two reasons. 534 F.3d at 1250, 1263. First, 
the court held that the programs’ exclusion of “perva-
sively sectarian” institutions constituted religious 
discrimination. Id. at 1258, 1260. This holding is 
simply inconsequential to the legality of the CSP, 
which does not distinguish among religious schools. If 
anything, this conclusion merely erodes the strength 
of Americans United, as it invalidates the same 
program that Americans United upheld. 

 Second, the Tenth Circuit held that the statutory 
inquiry into whether a university qualified as “perva-
sively sectarian” involved impermissibly “intrusive 
judgments regarding contested questions of religious 
belief or practice.” Id. at 1261. In particular, the 
Tenth Circuit noted that courts may not “troll[ ] 
through a person’s or institution’s religious beliefs.” 
Id. (quoting Mitchell v. Helms, 530 U.S. 793, 828 
(2000) (plurality opinion) (describing the inquiry into 
whether a school is “pervasively sectarian” to be “not 
only unnecessary but also offensive”)). Respondents 
contend that the trial court engaged in such improper 
conduct when it found as a factual matter that six-
teen Private School Partners are religious. 

 Had the trial court actually conducted such an 
invasive inquiry, Respondents’ argument might carry 
force. Yet the trial court did not “troll through” the 
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beliefs of any institution. Rather, it simply took notice 
of the Private School Partners’ basic characteristics. 
For example, the trial court cited various schools’ 
ownership structures (many are formally controlled 
by churches or dioceses), their admissions policies 
(several only admit students of a particular faith), 
and their formal mission statements, all of which 
school officials corroborated when testifying at the 
injunction hearing. In conducting this cursory exami-
nation, the trial court reached the self-evident and 
undisputed conclusion that certain Private School 
Partners are in fact religious.22 We recognize that a 
court may not trespass into the depths an institu-
tion’s religious beliefs. But there is a categorical 
difference between inquiring into the extent of an 
institution’s religiosity and determining its exist-
ence.23 To suggest that the trial court here could not 
even acknowledge that the CSP resulted in partner-
ships between the District and religious schools 
would require the court to be willfully blind to the 
plain realities – and the corresponding constitutional 
deficiencies – of the program. 

 
 22 Indeed, the very name of fifteen of the sixteen religious 
Private School Partners features a word – such as “Catholic,” 
“Christian,” “Hillel,” “Jesuit,” or “Lutheran” – that clearly 
announces the school’s religious affiliation. 
 23 As Petitioners point out, courts are often required to 
conduct such basic inquiries into the existence of religion. See, 
e.g., Maurer v. Young Life, 779 P.2d 1317, 1331 (Colo. 1989) 
(analyzing an entity’s claim that certain properties “qualified for 
[a tax] exemption based on use for religious worship and reflec-
tion” (emphasis added)). 
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 Accordingly, we conclude that both Zelman and 
Colorado Christian are inapposite to the present case. 
Therefore, our decision that the CSP violates section 
7 does not encroach upon the First Amendment. 

 
IV. Conclusion 

 Article IX, section 7 of the Colorado Constitution 
prohibits school districts from aiding religious 
schools. The CSP has created financial partnerships 
between the District and religious schools and, in so 
doing, has facilitated students attending such schools. 
This constitutes aid to religious institutions as con-
templated by section 7. Therefore, we hold that the 
CSP violates section 7. Accordingly, we reverse the 
judgment of the court of appeals and remand the case 
to that court with instructions to return the case to 
the trial court so that the trial court may reinstate its 
order permanently enjoining the CSP. 

JUSTICE MÁRQUEZ concurs in the judgment. 

JUSTICE EID concurs in part and dissents in part, 
and JUSTICE COATS and JUSTICE BOATRIGHT 
join in the concurrence in part and dissent in part. 

   



App. 39 

JUSTICE MÁRQUEZ, concurring in the judgment. 

 I respectfully disagree with the Part II majority1 
that Petitioners lack taxpayer standing to pursue 
their claim that the Choice Scholarship Program 
(“CSP”) violates the Public School Finance Act of 1994 
(“the Act”), §§ 22-54-101 to -135, C.R.S. (2014). It is 
uncontested that Petitioners have taxpayer standing 
to raise their state constitutional challenges. Alt-
hough the majority acknowledges that Colorado 
permits “broad taxpayer standing,” the majority 
nevertheless concludes that Petitioners categorically 
lack taxpayer standing to raise their statutory claims. 
Maj. op. ¶ 22. Yet I perceive no principled basis in our 
case law to draw distinctions between a taxpayer’s 
standing to bring a statutory claim as opposed to a 
constitutional claim. Whether the expenditure alleg-
edly runs afoul of a constitutional or a statutory 
provision, in the context of taxpayer standing the core 
legal interest at stake is identical: It is the taxpayer’s 
economic interest in ensuring that his tax dollars are 
expended in a lawful manner. 

 I would hold that Petitioners have alleged suffi-
cient injury in fact to establish taxpayer standing to 
challenge the alleged unlawful expenditure of funds 
under the Act. On the merits, I conclude that the CSP 
violates the Act by funneling public funds through a 
nonexistent charter school to finance private education. 

 
 1 A majority of this court holds in Part II that Petitioners 
lack standing to bring their statutory claim. 
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Because I would resolve this case in favor of Petition-
ers on statutory grounds, I respectfully concur in the 
judgment only. 

 
I. Taxpayer Standing 

 Standing is a threshold jurisdictional issue that 
plaintiffs must satisfy before a court may decide a 
case on the merits. Ainscough v. Owens, 90 P.3d 851, 
855 (Colo. 2004). The purpose of the standing analy-
sis is to test a particular litigant’s right to raise a 
legal argument or claim. City of Greenwood Vill. v. 
Petitioners for the Proposed City of Centennial, 3 P.3d 
427, 436 (Colo. 2000). 

 To establish standing under Colorado law, a 
plaintiff must satisfy two criteria: First, the plaintiff 
must have suffered an injury in fact, and, second, this 
harm must have been to a legally protected interest. 
Ainscough, 90 P.3d at 855 (citing Wimberly v. 
Ettenberg, 570 P.2d 535, 539 (Colo. 1977)). 

 We have characterized the “legally protected 
interest” requirement as a “prudential rule of stand-
ing based on judicial self-restraint.” Conrad v. City & 
Cnty. of Denver, 656 P.2d 662, 668 (Colo. 1982); see 
also Hickenlooper v. Freedom from Religion Found., 
Inc., 2014 CO 77, ¶ 10, 338 P.3d 1002, 1007 (stating 
that the legally protected interest prong of the stand-
ing inquiry “promotes judicial self-restraint”). In 
describing this prong in Wimberly, we referred to a 
“legally protected interest as contemplated by statu-
tory or constitutional provisions.” 570 P.2d at 539. 
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Thus, a “legally protected interest” may be a tangible 
or intangible interest that rests in property, arises out 
of contract, lies in tort, or is conferred by constitu-
tional or statutory provisions. See Barber v. Ritter, 
196 P.3d 238, 246 (Colo. 2008). 

 Yet where a plaintiff asserts taxpayer standing, 
the interest at stake is anchored in his status as a 
taxpayer. Because the taxpayer has (by definition) 
paid taxes that flow into a pool of public funds, the 
taxpayer has an “economic interest in having his tax 
dollars spent in a [lawful] manner.” Conrad, 656 P.2d 
at 668. Thus, a taxpayer asserts injury in fact to a 
legally protected interest when he challenges the 
allegedly unlawful expenditure of public funds to 
which he has contributed by his payment of taxes. 

 In this case, the majority assumes without decid-
ing that Petitioners have alleged an injury in fact, 
although it never identifies the nature of the injury. 
Maj. op. ¶ 14. The majority then concludes, however, 
that under Allstate Insurance Co. v. Parfrey, 830 P.2d 
905 (Colo. 1992), Petitioners’ unidentified injury does 
not implicate any legally protected interest because 
the General Assembly did not intend to create a 
private right of action under the Public School Fi-
nance Act. Maj. op. ¶¶ 19, 23. But this court’s Parfrey 
test was designed to determine “whether a private 
tort remedy is available against a nongovernmental 
defendant for violating a statutory duty,” and its 
factors reflect this aim. See 830 P.2d at 911. The 
Parfrey test is wholly inapposite in this context. 
Petitioners are not suing a private party seeking 
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damages for an alleged private wrong; rather, they 
are taxpayers suing the government seeking declara-
tory and injunctive relief for the unlawful expendi-
ture of their tax dollars. See Dodge v. Dep’t of Soc. 
Servs., 600 P.2d 70, 71 (Colo. 1979). Because the 
majority uses the wrong test for standing, it reaches 
the wrong result. 

 In Parfrey, insureds sued their insurer alleging 
violations of the insurer’s statutory duty to offer 
certain uninsured/underinsured motorist coverage. 
830 P.2d at 906. At issue was whether the statute 
afforded the insured a private civil tort remedy. Id. at 
910. We held that a statute confers a private remedy 
against a nongovernmental defendant where three 
factors are met: (1) the plaintiff is “within the class of 
persons” intended to benefit from the statute; (2) “the 
legislature intended to create, albeit implicitly, a 
private right of action”; and (3) the implied civil 
remedy would be “consistent with the purposes of the 
legislative scheme.” Id. at 911. As the majority recog-
nizes, the aim of the Parfrey test is to discover and 
give effect to the will of the legislature – the Parfrey 
factors “revolve around the touchstone of legislative 
intent.” Maj. op. ¶ 15 n.9. Thus, whether a plaintiff 
may sue a private party for damages for a private 
wrong under a statute turns on whether the legisla-
ture intended to allow such recourse as part of the 
statutory scheme. 

 However, where a taxpayer seeks to enjoin the 
government’s unlawful expenditure of public funds,  
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we have never demanded a showing that the legisla-
ture authorized a private right of action to seek such 
relief. Rather, for a century, this court has recognized 
that an individual taxpayer generally may sue to 
enjoin “the misapplication of public funds from the 
state treasury.” Leckenby v. Post Printing & Publ’g 
Co., 176 P. 490, 492 (Colo. 1918). 

 All agree that Petitioners have taxpayer standing 
to assert their claims that the CSP violates certain 
provisions of the Colorado Constitution. See maj. op. 
¶ 22 n.12. After all, Petitioners have asserted an 
injury in fact – misapplication of public funds – to 
their legally protected economic interest in having 
their tax dollars spent in a lawful manner. See 
Hickenlooper, ¶ 12, 338 P.3d at 1007. But I perceive 
no principled basis in our case law for the majority to 
distinguish between taxpayer standing to bring suit 
to enjoin expenditures of public funds in violation of 
the Colorado Constitution and taxpayer standing to 
bring suit to enjoin expenditures of public funds in 
violation of a statute. See maj. op. ¶ 22. The injury to 
the taxpayers’ economic interest in having their tax 
dollars spent in a lawful manner is identical. The 
majority reasons simply that the doctrine “typically” 
applies to alleged “constitutional violations” and 
claims that to recognize Petitioners’ standing to 
enforce the Act would be to “endorse [a] broad and 
novel conception of taxpayer standing.” Id. (emphasis 
in original). But in Colorado, taxpayers have long had 
the right to bring suit to enjoin the expenditure of 
public funds in violation of a statute. See Packard v. 
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Bd. of Cnty. Comm’rs, 2 Colo. 338, 339, 350 (1874) 
(recognizing the right of “resident tax payers” “to 
resort to equity to restrain . . . misapplication of 
public funds” under state statute); see also Johnson-
Olmsted Realty Co. v. City & Cnty. of Denver, 1 P.2d 
928, 930 (Colo. 1931) (acknowledging taxpayer’s right 
to sue to enjoin expenditures under a city charter). 

 More recently, in Dodge, we held that individual 
taxpayers had standing to enjoin the use of public 
funds for nontherapeutic abortions on grounds that 
the state lacked statutory authority to do so. 600 P.2d 
at 71-72. The majority suggests that Dodge is distin-
guishable because the plaintiffs there “did not argue 
that the government had violated a particular stat-
ute; rather, they claimed that no statute authorized 
the government’s behavior.” Maj. op. ¶ 22 n.13 (em-
phasis in original). But, for purposes of standing, 
such a distinction is illusory. An expenditure of public 
funds may be deemed “unlawful” whether made in 
violation of an express statutory provision or in the 
absence of statutory authorization. 

 In sum, I perceive no principled basis in our case 
law to limit taxpayer standing to claims based on 
alleged violations of the constitution. The taxpayer’s 
economic interest in ensuring that his tax dollars are 
spent in a lawful manner does not somehow change 
or cease to exist where the expenditure instead runs 
afoul of a statute (or lacks statutory authorization). 
The majority’s suggestion that to recognize Petition-
ers’ standing to enforce the Act would be to endorse a 
“novel conception of taxpayer standing,” maj. op. ¶ 22, 
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ignores this court’s holding in Dodge and our earlier 
case law on which it relied. See 600 P.2d at 71 (citing 
Johnson-Olmstead, 1 P.2d 928; Leckenby, 176 P. 490; 
Packard, 2 Colo. 338). 

 
II. Petitioners Have Taxpayer Standing to 

Challenge Alleged Violations of the Public 
School Finance Act 

 I would hold that Petitioners in this case have 
taxpayer standing to challenge the alleged violations 
of the Act. Petitioners are nonprofit corporations and 
individuals: parents of children in Douglas County’s 
public schools, citizens concerned with public educa-
tion, and, most importantly, Colorado taxpayers. 
Petitioners contend that the Douglas County School 
District lacks statutory authority to receive public 
funds under the Act for public school pupils and to 
redirect those monies to fund private school education 
under the auspices of the CSP. In short, Petitioners 
claim that they are harmed by the diversion of their 
tax dollars away from public schools and into private 
schools. Like the taxpayer plaintiffs in Dodge and 
Johnson-Olmsted, Petitioners have a cognizable 
interest in the government’s spending their tax 
money in a lawful manner. Dodge v. Dep’t of Soc. 
Servs., 600 P.2d 70, 72 (Colo. 1979); Johnson-Olmsted 
Realty Co. v. City & Cnty. of Denver, 1 P.2d 928, 930 
(Colo. 1931). 

 Importantly, Petitioners’ alleged economic injury 
in this case is not merely an “indirect and incidental” 
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harm. Wimberly v. Ettenberg, 570 P.2d 535, 539 (Colo. 
1977). In Hickenlooper v. Freedom from Religion 
Foundation, Inc., this court held that the de minimis 
cost of “the paper, hard-drive space, postage, and 
personnel necessary to issue one Colorado Day of 
Prayer proclamation each year” was not sufficiently 
related to the plaintiffs’ tax contributions to establish 
an injury in fact. 2014 CO 77, ¶ 15, 338 P.3d 1002, 
1008. Here, by contrast, Petitioners estimate that, 
based on a projected funding amount of $6100 per 
pupil for the 2011-2012 school year, the CSP would 
remove more than $3 million from the Douglas Coun-
ty School District’s budget. In fact, by the time the 
trial court entered its injunction, the CSP had al-
ready delivered more than $200,000 in tuition checks 
to Private School Partners. In my view, these expend-
itures demonstrate that Plaintiffs have alleged a 
sufficient injury for taxpayer standing purposes. 
Wimberly, 570 P.2d at 539. 

 
III. Petitioners’ Claim Under the Public 

School Finance Act 

 Having determined that Petitioners have taxpay-
er standing under the Act, I briefly outline my views 
of the merits of their claim and my conclusion that 
the CSP is a patently unauthorized use of public 
funds under the Act. 

 Petitioners allege that the CSP violates the Act 
largely for two reasons. First, the Act is designed to 
distribute public money to each school district to fund 
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public education, and the CSP violates section 22-54-
104(1)(a), C.R.S. (2014), by diverting public funds to 
private schools. Second, the CSP funnels public funds 
through the Choice Scholarship Charter School – a 
charter school that exists only on paper and fails to 
comport with the requirements of the Charter School 
Act, § 22-30.5-104, C.R.S. (2014). Because I agree that 
the CSP diverts public funds allocated for public 
education to private schools and that the nonexistent 
Charter School functions as no more than a funding 
conduit to achieve this end, I would grant Petitioners’ 
requested relief. 

 The Public School Finance Act was “enacted in 
furtherance of the general assembly’s duty under 
section 2 of article IX of the state constitution to 
provide for a thorough and uniform system of public 
schools throughout the state.” § 22-54-102(1), C.R.S. 
(2014). This Act is the means by which Colorado 
funds its public schools, and the tax money distribut-
ed under the Act is explicitly intended for “public 
schools” and “public education.” E.g., § 22-54-101, 
C.R.S. (2014) (short title) (emphasis added); § 22-54-
102(1) (legislative declaration) (emphasis added); 
§ 22-54-104(1)(a) (“[T]he provisions of this section 
shall be used to calculate for each district an amount 
that represents the financial base of support for 
public education in that district. . . . The district’s 
total program shall be available to the district to fund 
the costs of providing public education. . . .” (empha-
sis added)). The Act does not authorize a district to 
redirect public funds allocated for a student’s public 
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school education to finance that student’s private 
school education. 

 As the majority describes, the District collects 
per-pupil funding from the State based on its public 
school pupil enrollment. Maj. op. ¶ 4; § 22-54-104. 
Under the Act, charter school students are included 
in the District’s “pupil enrollment” for the purposes of 
per-pupil revenue, see § 22-54-124(1)(c), C.R.S. (2014), 
as long as the charter school “report[s] to the depart-
ment the number of pupils included in the school 
district’s pupil enrollment . . . that are actually en-
rolled in each charter school.” § 22-30.5-112(1)(a), 
C.R.S. (2014) (emphasis added). The CSP funds itself 
through per-pupil revenue received from the State by 
counting the CSP students as charter school students 
“enrolled” in the Choice Scholarship Charter School. 
Maj. op. ¶ 4. For each scholarship recipient “enrolled” 
at the Charter School, the District retains 25% of the 
per-pupil funding amount to cover administrative 
costs and sends the remaining 75% to the student’s 
chosen Private School Partner in the form of a check 
that the parent must endorse for the sole purpose of 
paying tuition at the private school. Id. at ¶ 5. 

 The problem with this arrangement, of course, is 
that the Choice Scholarship Charter School does not 
in fact exist. As the trial court found, the Charter 
School “has no buildings, employs no teachers, re-
quires no supplies or books, and has no curriculum.” 
No CSP student will spend a single day attending 
classes at this “school.” The Choice Scholarship 
Charter School is an illusion, serving merely as a 
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conduit to collect per-pupil revenue from the state to 
send students to private schools. Labeling this pri-
vate school funding mechanism a “charter school” to 
collect public funds under the Act does not make it so. 

 Moreover, the Private School Partners – where 
the CSP scholarship students are actually enrolled 
and educated – fail to meet multiple requirements of 
the Charter School Act. Most obviously, charter 
schools must be public, nonsectarian, and nonreli-
gious, and they must operate within a public school 
district. § 22-30.5-104(1). Charter schools may not 
discriminate on the basis of disability, sexual orienta-
tion, religion, or need for special education services. 
§ 22-30.5-104(3). And charter schools may not charge 
tuition. § 22-30.5-104(5). 

 The Private School Partners are plainly not 
public schools, and the trial court found that fourteen 
of the twenty-three Private School Partners are 
located outside the Douglas County School District. 
Sixteen are sectarian or religious and teach “sectari-
an tenets or doctrines” as this term is used in article 
IX, section 8 of the Colorado Constitution. At least 
eight discriminate in enrollment or admissions on the 
basis of religious beliefs or practices. In addition, the 
trial court found that the CSP permits Private School 
Partners to discriminate against students with disa-
bilities; that one school has an “AIDS policy” under 
which it can refuse to admit, or expel, HIV-positive 
students; and that another participating school lists 
homosexuality as a “cause for termination” in its 
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teacher contract. Finally, every single one of the 
CSP’s Private School Partners charges tuition. 

 Respondents argue that section 22-32-122(1), 
C.R.S. (2014), which allows school districts to con-
tract with private schools and corporations for educa-
tional services, and section 22-30.5-104(4)(b), which 
permits charter schools to contract with education 
management providers, expressly authorize the 
Choice Scholarship Charter School to purchase a 
“complete package of educational services” from the 
Private School Partners. See Answer Br. for Douglas 
County School District, et al. at 27. However, section 
22-32-122(3)(a) explicitly states that any educational 
service provided under this statute must be “of com-
parable quality and meet the same requirements and 
standards that would apply if performed by the school 
district.” (Emphasis added.) Article IX, section 8 of 
the Colorado Constitution prohibits religious instruc-
tion in public schools, and therefore the CSP could 
not contract with private religious schools for a 
“complete package of educational services.” Likewise, 
although section 22-30.5-104(4)(b) permits charter 
schools to enter into private contracts, it does not 
authorize charter schools to violate the requirements 
of the Charter School Act. See § 22-30.5-104(1). 

 In sum, the CSP violates the Act by collecting 
per-pupil funding from the State for students “en-
rolled” in an illusory charter school and redirecting 
that public money to pay tuition for those students’ 
private education at sectarian and other private 
schools – including schools located outside the District. 
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Moreover, these Private School Partners receiving 
public money for “charter school” students fail to 
meet the statutory requirements of a charter school. 

 
IV. Conclusion 

 I would hold that Petitioners have taxpayer 
standing to pursue their statutory claim. Further, I 
conclude, as the trial court did, that Petitioners have 
demonstrated that the CSP violates the Act; thus, 
Petitioners have a clear and certain right to injunc-
tive relief. I would reverse the judgment of the court 
of appeals on statutory grounds and would not reach 
Petitioners’ constitutional claims. I therefore respect-
fully concur in the judgment only. 

 
JUSTICE EID, concurring in part and dissenting in 
part. 

 Today, the plurality interprets article IX, section 
7 as prohibiting the expenditure of any state funds 
that might incidentally or indirectly benefit a reli-
gious school. This breathtakingly broad interpreta-
tion would invalidate not only the Choice Scholarship 
Program (“CSP”), but numerous other state programs 
that provide funds to students and their parents who 
in turn decide to use the funds to attend religious 
schools in Colorado. The plurality’s interpretation 
barring indirect funding is so broad that it would 
invalidate the use of public funds to build roads, 
bridges, and sidewalks adjacent to such schools, as 
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the schools, in the words of the plurality, “rely on” 
state-paid infrastructure to operate their institutions. 
Pl. op. ¶ 28. Because I fundamentally disagree with 
the plurality’s interpretation, I respectfully dissent 
from Part III of its opinion on the following two 
grounds.1 

 First, the language of article IX, section 7, does 
not compel this result. It prohibits a government 
entity from “mak[ing] any appropriation or pay[ing] 
from any public fund or moneys whatever . . . to help 
support or sustain any [church or sectarian] school 
. . . whatsoever.” It thus invalidates a public expendi-
ture made “to help support or sustain” church or 
sectarian schools. It does not suggest, as the plurality 
would have it, that any program that provides public 
money for other purposes – for example, to assist 
students – is constitutionally suspect simply because 
the funds indirectly or incidentally benefit church or 
sectarian schools. Such a reading is contrary to 
Americans United for Separation of Church and State 
Fund, Inc. v. State, 648 P.2d 1072, 1083 (Colo. 1982), 
in which we upheld a state grant program similar to 
the CSP on the ground that “the aid is designed to 
assist the student, not the institution.” Our approach 
in Americans United mirrors long-standing Estab-
lishment Clause doctrine, under which a program “of 

 
 1 I join Part II because I agree that the petitioners have no 
remedy under the Public School Finance Act of 1994, §§ 22-54-
101 to -135, C.R.S. (2014), as the Act expressly commits en-
forcement of its provisions to the Board. 
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true private choice, in which government aid reaches 
religious schools only as a result of the genuine and 
independent choices of private individuals” is “not 
readily subject to challenge” because the “circuit 
between government and religion [has been] broken.” 
Zelman v. Simmons-Harris, 536 U.S. 639, 652 (2002). 
The plurality not only misinterprets the language of 
section 7, it mistakenly departs from this fundamen-
tal tenet of Establishment Clause jurisprudence. 

 But a more serious error on the part of the plu-
rality is its steadfast refusal to consider whether 
section 7 is unenforceable due to possible anti-
Catholic bias. The plurality applies what it believes to 
be (erroneously in my view) the “plain language” of 
the section. But the plurality cannot sweep the possi-
bility of anti-Catholic bigotry under the plain lan-
guage rug. The U.S. Supreme Court has made it clear 
that allegations of such animus must be considered, 
even where the “plain language” does not invoke 
religion. See Church of the Lukumi Babalu Aye, Inc. v. 
City of Hialeah, 508 U.S. 520, 534 (1993) (rejecting 
government’s contention that constitutional inquiry 
must end when text does not mention religion, as 
“facial neutrality is not determinative” of a Free 
Exercise claim). While a state may choose to, but is 
not bound to, interpret its own constitutional provi-
sions coextensively with their federal counterparts, 
the federal constitutional provisions are nonetheless 
binding on the states. Americans United, 648 P.2d at 
1078. Here, the plurality has failed to perform its 
duty to consider whether section 7 is enforceable 
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under the U.S. Constitution before enforcing it 
against the CSP. For these reasons, I respectfully 
dissent. 

 
I. 

 The plurality first takes a wrong turn in inter-
preting the language of section 7 as invalidating any 
government expenditure that indirectly benefits 
religious schools. That is not what the language of 
section 7 says. 

 Section 7 bars a government entity from 
“mak[ing] any appropriation, or pay[ing] from any 
public fund or moneys whatever . . . to help support or 
sustain any [church or sectarian] school . . . whatso-
ever.” This language bars the expenditure of public 
funds “to help support or sustain” certain schools. But 
here, the CSP funds are expended not “to help sup-
port or sustain” those schools, but rather to help the 
student recipients. The language does not suggest, as 
the plurality believes, that government funds that are 
directed to a student but happen to have an inci-
dental beneficial effect on certain schools are also 
forbidden. The plurality stresses that the language 
prohibits a government entity from making such an 
expenditure “whatever” to certain schools “whatsoev-
er.” Pl. op. ¶ 27. While these terms reinforce the 
prohibition on making certain expenditures, they do 
not modify or expand upon what kind of expenditures 
are prohibited – that is, expenditures “to support or 
sustain” a church or sectarian school. In other words, 
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contrary to the plurality’s reasoning, these words do 
not transform the prohibition on expenditures “to 
support or sustain” certain schools into a prohibition 
on any expenditures that have the incidental effect of 
benefiting certain schools. 

 We elucidated the distinction between direct and 
indirect assistance in Americans United, where we 
upheld a state grant program that disbursed state 
grant monies into the school accounts of student 
grant recipients who attended religious colleges. We 
first addressed the challengers’ Establishment Clause 
claim, noting that to withstand an Establishment 
Clause challenge, the program “must be one that 
neither advances nor inhibits religion.” 648 P.2d at 
1079 (citing Lemon v. Kurtzman, 403 U.S. 602, 614 
(1971)). At issue in particular was whether the pro-
gram’s “primary effects [were] to advance reli-
gion. . . .” Id. at 1077. We concluded that the 
program’s “primary effect” was not to advance reli-
gion because “[t]he design of the statute [was] to 
benefit the student, not the institution.” Id. at 1081. 

 We returned to this reasoning in considering 
whether the grant program was consistent with 
section 7. The challengers claimed that the grant 
program violated section 7 because it was “an appro-
priation to help support or sustain schools controlled 
by churches or sectarian denominations.” Id. at 1083. 
Harkening back to our reasoning in the Establish-
ment Clause context, we observed that “as stated 
previously, the aid [was] designed to assist the student, 
not the institution.” Id. Importantly, we recognized 
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that “there is always a possibility that aid in grant 
form may seep over into the non-secular functions of 
an institution,” but concluded that “[a]ny benefit to 
the institution appears to be the unavoidable by-
product of the administrative role relegated to it by 
the statutory scheme.” Id. “Such a remote and inci-
dental benefit,” we continued “does not constitute, in 
our view, aid to the institution itself within the mean-
ing of [a]rticle IX, [s]ection 7.” Id. at 1083-84 (empha-
sis added). Thus, under Americans United, the focus 
of the inquiry is whether the funds are expended to 
help support certain schools or whether they are 
expended for some other purpose – for example, to 
assist students, as in that case and here. 

 The U.S. Supreme Court has recognized this 
same distinction in its Establishment Clause juris-
prudence. In Zelman, for example, the Court upheld a 
program that gave tuition assistance to students from 
kindergarten to eighth grade in certain districts that 
could be used to attend any public or private school of 
their parents’ choosing, including religious schools. 
536 U.S. at 645. The Court began by observing that 
the Establishment Clause prevents states from 
enacting laws that have the “purpose” or “effect” of 
advancing or inhibiting religion. Id. at 648-49. There 
was no dispute that the program had a valid educa-
tional (and secular) purpose, and therefore the Court 
focused on whether it unconstitutionally advanced 
religion. Id. at 649. 

 The Court relied upon its “consistent and unbro-
ken” line of precedent holding that aid programs 
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generally do not impermissibly “advance religion” 
when “government aid reaches religious schools only 
as a result of the genuine and independent choices of 
private individuals.” Id. The Court discussed Mueller 
v. Allen, 463 U.S. 388 (1983), where a Minnesota tax 
deduction program permitted deductions for educa-
tional expenses, including for religious schools. Id. at 
649-50. The Court rejected an Establishment Clause 
challenge in that case based on the fact that “public 
funds were made available to religious schools ‘only 
as a result of numerous, private choices of school-age 
children.’ ” Id. at 650 (quoting Mueller, 663 U.S. at 
399-400). The Court then pointed to Witters v. Wash-
ington Department of Services for the Blind, 474 U.S. 
481 (1986), which sustained a Washington state 
vocational scholarship program that provided aid to a 
student studying to be a pastor based on “identical 
reasoning” – namely, that any aid that “ ‘ultimately 
flows to religious institutions does so only as a result 
of the genuinely independent and private choices of 
aid recipients.’ ” Id. (quoting Witters, 474 U.S. at 487). 
Finally, the Court turned to Zobrest v. Catalina 
Foothills School District, 509 U.S. 1, 10 (1993), in 
which it found no Establishment Clause violation 
where a federal program permitted sign-language 
interpreters to work with students in religious 
schools. Id. at 651. Again, no violation occurred 
because “parents were the ones to select a religious 
school as the best learning environment for their 
child,” thus severing the link between government 
and religion. Id. at 652. 
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 Applying this principle to the case before it, the 
Court concluded that the program was one of “true 
private choice” and consistent with the Establishment 
Clause. Id. at 653. Significantly, the Court recognized 
that there may be “incidental advancement of a 
religious mission” in these sorts of programs. Id. 
However, such incidental advancement is “reasonably 
attributable to the individual recipient, not to the 
government, whose role ends with the disbursement 
of benefits.” Id. Moreover, the Court refused to attach 
constitutional significance to the fact that ninety-six 
percent of the aid recipients enrolled in religious 
schools. Id. at 658. According to the Court, “[t]he 
constitutionality of a neutral educational aid program 
simply does not turn on whether and why . . . most 
recipients choose to use the aid at a religious school.” 
Id. The point is that aid recipients are the ones to 
make the choice. Id. at 662. See also Locke v. Davey, 
540 U.S. 712, 719 (2004) (observing that under the 
Establishment Clause, “the link between government 
funds and religious training is broken by the inde-
pendent and private choice of recipients” (citing 
Zelman, 536 U.S. at 652 (2002))). 

 The plurality rejects as “irrelevant” this wealth of 
Supreme Court precedent that reinforces our reasoning 
in Americans United,2 pointing out that it interprets 

 
 2 The plurality also distinguishes Americans United and 
Zelman on the facts. Pl. op. ¶¶ 34-43 (Americans United); ¶ 47 
(Zelman). Of course programs will differ from one another in 
operation. Here, the differences identified by the plurality are 
plainly distinctions without a difference, as evidenced by the fact 

(Continued on following page) 
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the federal Establishment Clause, not section 7. Pl. 
op. ¶ 46. But the plurality’s approach is directly 
contrary to Americans United, where, as discussed 
above, we expressly relied upon our reasoning in 
considering the Establishment Clause claim in reject-
ing the section 7 claim. See 648 P.2d at 1083 (“[A]s 
stated previously [with regard to the Establishment 
Clause], the aid is designed to assist the student, not 
the institution.”). That the aid in question was ex-
pended to support students, not the institution, was a 
critical factor in both our Establishment Clause and 
section 7 inquiries. 

 More problematic is the plurality’s conclusion 
that “[b]y its terms, section 7 is far more restrictive 
than the Establishment Clause regarding governmen-
tal aid to religion.” Pl. op. ¶ 46. The plurality’s mis-
take is to confuse specificity with restriction. Section 
7 is certainly more specific than the Establishment 

 
that, in the plurality’s view, even if the CSP contained the 
features it identifies from Americans United, those features 
would not render the CSP constitutional. Pl. op. ¶ 38 n.18; ¶ 38 
n.19. Moreover, much of what the plurality relies on to distin-
guish Americans United from this case has been rendered 
unconstitutional by subsequent developments in the law. See 
Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1269 (10th Cir. 
2008) (striking down the portion of the state grant program at 
issue in Americans United that precluded aid to “pervasively 
sectarian” institutions as unconstitutionally discriminatory 
among religions and as unconstitutionally invasive of religious 
belief and practice). 
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Clause,3 in that it contains a specific prohibition 
against making public expenditures “to help support 
or sustain” certain schools. We made a similar point 
regarding the specificity of article II, section 4 of the 
Colorado Constitution – which recognizes the “free 
exercise and enjoyment of religious profession and 
worship,” as well as that “[n]o person shall be re-
quired to attend or support any ministry or place of 
worship” – in Americans United, observing that the 
state provisions are “considerably more specific than 
the Establishment Clause of the First Amendment.” 
648 P.2d at 1081. However, far from casting aside the 
federal counterpart and its accompanying jurispru-
dence, we declared that the state provisions should be 
read “to embody the same values of free exercise and 
government non-involvement secured by the religious 
clauses of the First Amendment.” Id. at 1081-82. We 
reiterated that “although not necessarily determina-
tive of state constitutional claims, First Amendment 
jurisprudence cannot be totally divorced from the 
resolution of these claims.” Id. at 1078. Here, the 
Establishment Clause, as interpreted by the Supreme 
Court, ends up in the same place as the text of section 
7 – namely, prohibiting expenditures made to assist 
institutions, but not prohibiting expenditures made to 
support students. 

 The plurality acknowledges that “the CSP does 
not explicitly funnel money directly to religious 

 
 3 “Congress shall make no law respecting an establishment 
of religion. . . .” U.S. Const. amend. I. 
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schools, instead providing financial aid to students.” 
Pl. op. ¶ 28. But it reasons that because “private 
religious schools rely on students’ attendance (and 
their corresponding tuition payments) for their sur-
vival, the CSP’s facilitation of such attendance neces-
sarily constitutes aid to ‘support or sustain’ those 
schools.” Id. (emphasis added). In case there was any 
doubt, the plurality again emphasizes the breadth of 
its holding, announcing that because the CSP pro-
vides “public money to students who may then use 
that money to pay for a religious education, [it] aids 
religious institutions.” Id. 

 Under the plurality’s interpretation, anything 
that enables students to attend a religious school 
“helps support or sustain” that school. This interpre-
tation is so broad that it would easily have swept 
aside the grant program at issue in Americans Unit-
ed. It would also invalidate the programs at issue in 
Zelman, Witters, Mueller, and Zobrest described 
above, all of which facilitated students’ attendance 
because of tuition assistance (Zelman and Witters), a 
tax deduction (Mueller), or the provision of an inter-
preter (Zobrest). The plurality’s breathtakingly broad 
interpretation of section 7’s prohibition would also 
sweep aside numerous Colorado programs that per-
mit students to use government funds to attend 
religious schools. For example, the Exceptional Chil-
dren’s Educational Act permits school districts to 
place students in private “facility” schools, including 
religious schools, in order to provide them with a 
“free and appropriate education” under the federal 
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Individuals with Disabilities Education Act. § 22-20-
109(1)(a), C.R.S. (2014). Similarly, the Denver Pre-
school Program allows parents to use public funds to 
send their children to any licensed preschool, includ-
ing religious preschools. Denver Mun. Code, ch. 11, 
art. III, § 11-22(5)(i). Indeed, under the plurality’s 
decision, any program that provides an incidental 
benefit to certain schools – for example, programs for 
public infrastructure and safety – will be constitu-
tionally suspect because the schools rely upon the 
services to operate. Cf. Freedom from Religion Found. 
Inc. v. Romer, 921 P.2d 84, 90 (Colo. App. 1996) (dis-
cussing an injunction enjoining government officials 
from permitting public facilities and funds to be used 
to facilitate papal visit). 

 The plurality refuses to contemplate the far-
reaching implications of its interpretation and in-
stead “chooses to focus [its] analysis solely on the 
CSP.” Pl. op. ¶ 29 n.15. Yet the plurality’s refusal to 
recognize such implications does not make those 
implications disappear. In the end, the CSP passes 
muster under section 7 because it is not an expendi-
ture to help support or sustain certain schools. In-
stead, it is an expenditure to help support students, 
who may then choose to use the funds to attend those 
schools. No one, not even the plurality, disputes this 
is how the program operates. Pl. op. ¶ 28. I would 
affirm the court of appeals. 
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II. 

 A more fundamental problem with the plurality’s 
opinion is that it holds that because section 7 is 
enforceable on its “plain language,” it need not con-
sider whether the provision is in fact enforceable due 
to possible anti-Catholic animus.4 As developed above, 
I believe the plurality is wrong on the plain language. 
But even if it were right, it would then be obligated to 
consider whether the language could be enforced to 
strike down the CSP. In this case, the plurality simp-
ly sticks its head in the sand and hopes that because 
it cannot see the allegations of anti-Catholic bias, no 
one else will. 

 The plurality relies upon People v. Rodriguez, 112 
P.3d 693, 696 (2005), for the proposition that constitu-
tional provisions will be enforced “ ‘as written’ when-
ever their language is ‘plain’ and their meaning is 
‘clear.’ ” Pl. op. ¶ 32. But that statement cannot be 
taken in a vacuum; indeed, it must be read against 
the backdrop of federal constitutional law generally, 
which, under certain circumstances, may require a 
court to go behind the words of a statute or state 
constitutional provision. This is one of those circum-
stances. 

 
 4 Because I would uphold the CSP, I, like the majority of the 
court of appeals, would not need to reach this issue. Taxpayers 
for Public Education v. Douglas Cnty. Sch. Dist., 2013 COA 20, 
¶ 62, ___ P.3d ___. But because I disagree with the plurality’s 
treatment of the issue, I address it here. 
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 The Supreme Court made this point clear in 
Lukumi, 508 U.S. 520, where it considered a chal-
lenge under the Free Exercise Clause5 to city ordi-
nances that banned the ritual sacrifice of animals. 
The City argued that the ordinances were neutral on 
their face and therefore immune from constitutional 
scrutiny. Id. at 534. The Court rejected this argu-
ment, holding instead that “[f ]acial neutrality is not 
determinative” of a Free Exercise claim. Id. According 
to the Court, “[t]he Free Exercise Clause . . . extends 
beyond facial discrimination. . . . The [Clause] pro-
tects against government hostility which is masked, 
as well as overt.” Id. The court concluded that “[t]he 
record in this case compels the conclusion that sup-
pression of the central element of the Santeria wor-
ship service was the object of the ordinances.” Id. 
Because the ordinances were not neutral, the Court 
went on to consider whether they were narrowly 
tailored to advance a compelling state interest. The 
Court concluded that they were not. Id. at 546. 

 Under Lukumi, the plurality cannot begin and 
end its analysis with the conclusion that the plain 
language of section 7 is not discriminatory. In fact, 
the very case upon which the plurality relies for the 
proposition that states “may draw a tighter net 
around the conferral of [government] aid” to religion, 
pl. op. ¶ 46 – Locke v. Davey – reinforces Lukumi’s 
instruction that courts must look behind the text to 

 
 5 “Congress shall make no law . . . prohibiting the free 
exercise [of religion].” U.S. Const. amend. I. 
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discover any religious animus. 540 U.S. at 725. In 
Locke, which involved a Washington state scholarship 
program that excluded students pursuing a degree in 
theology, the Court concluded that “[f ]ar from evinc-
ing the hostility toward religion which was manifest 
in Lukumi, we believe that the [Washington program] 
goes a long way toward including religion in its 
benefits.” Id. at 724. The Court upheld the program 
against a free exercise challenge only after concluding 
that it could find nothing “that suggests animus 
toward religion.” Id. at 725. The relevant point here is 
not the Court’s conclusion on the matter but that it 
performed the inquiry in the first place. 

 Moreover, in this instance, the text of section 7 is 
not as neutral as the plurality would have it. As noted 
above, the text bars expenditures “to help support or 
sustain any school” that is “controlled by any church 
or sectarian denomination whatsoever.” The plurality 
equates the term “sectarian” with the term “reli-
gious,” concluding that “the two words are synony-
mous.” Pl. op. ¶ 27. But even Black’s Law Dictionary 
1557 (10th ed. 2014), upon which the plurality relies 
for its conclusion, does not equate the two terms, 
suggesting that sectarian relates to “a particular 
religious sect.” (emphasis added). In fact, in a 1927 
case, this court upheld a school board rule requiring 
Bible reading in public schools against a section 7 
challenge on the ground that such activity was not 
“sectarian” – that is, related to a particular sect. 
People ex rel. Vollmar v. Stanley, 255 P. 610, 615-16 
(Colo. 1927) (stating that “[s]ectarian meant, to the 
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members of the [Colorado constitutional] convention 
and to the electors who voted for and against the 
Constitution, ‘pertaining to some one of the various 
religious sects,’ and the purpose of said section 7 was 
to forestall public support of institutions controlled by 
such sects.”), (overruled by Conrad v. City & Cnty. of 
Denver, 656 P.2d 662 (Colo. 1983)). See also Zelman, 
536 U.S. at 721 (Breyer, J., dissenting) (stating that 
public schools were considered “nonsectarian” “which 
was usually understood to allow Bible reading and 
other Protestant observances”). In sum, contrary to 
the plurality’s interpretation, the term “sectarian” 
refers to a particular religious sect, not to religion 
generally. 

 In Mitchell v. Helms, 530 U.S. 793, 828 (2000), a 
plurality of the Court referred to the “shameful 
pedigree” of anti-sectarian sentiment in the 1870’s. 
According to the plurality: 

Opposition to aid to “sectarian” schools ac-
quired prominence in the 1870’s with Con-
gress’ consideration (and near passage) of the 
Blaine Amendment, which would have 
amended the Constitution to bar any aid to 
sectarian institutions. Consideration of the 
amendment arose at a time of pervasive hos-
tility to the Catholic Church and to Catholics 
in general, and it was an open secret that 
“sectarian” was code for “Catholic.” See gen-
erally Green, The Blaine Amendment Recon-
sidered, 36 Am. J. Legal Hist. 38 (1992) 
(emphasis added). 
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Id. at 829. The plurality in this case “decline[s] to 
ascribe to [Mitchell] the force of law” because it is a 
plurality opinion. Pl. op. ¶ 44 n.20. But this passage 
from Mitchell is not relevant to this case because it 
has “the force of law,”6 as the plurality implies; it is 
relevant for its description of historical context. And 
while Justice O’Connor, in her separate opinion 
concurring in the judgment joined by Justice Breyer, 
objected to the plurality’s reasoning in Mitchell, she 
lodged no objection to the plurality’s historical de-
scription. 530 U.S. at 837 (O’Connor, J., concurring in 
the judgment). In fact, Justice Breyer, joined by 
Justices Stevens and Souter, recounted the same 
history in his dissent in Zelman. 536 U.S. at 717 
(Breyer, J., dissenting). As Justice Breyer observed, 
anti-Catholic sentiment “played a significant role in 
creating a movement that sought to amend several 
state constitutions (often successfully), and to amend 
the United States Constitution (unsuccessfully) to 
make certain that government would not help pay for 
‘sectarian’ (i.e., Catholic) schooling for children.” 536 
U.S. at 720 (Breyer, J., dissenting) (emphasis added). 

 Today’s plurality is nothing less than adamant 
about its refusal to consider the possibility of anti-
Catholic animus, accusing intervenor-respondents of 
injecting into the litigation “little more than a Trojan  
 

 
 6 “While not a binding precedent, [a plurality opinion] 
should obviously be the point of reference for further discussion 
of the issue.” Texas v. Brown, 460 U.S. 730, 737 (1983). 
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horse inviting [the court] to rule on the actual legiti-
macy of section 7.” Pl. op. ¶ 30 n.16. But this is no 
Trojan horse. The intervenor-respondents presented 
expert testimony on the question before the trial 
court. The trial court found the evidence and argu-
ment “unpersuasive.” The issue was extensively 
considered by Judge Bernard in his dissent in the 
court of appeals. See Taxpayers for Publ. Educ., 
¶¶ 162-220 (Bernard, J., dissenting). And before this 
court, echoing Judge Bernard’s dissent, petitioners 
argue that the argument is meritless, not that it 
should not be considered. 

 In the end, the plurality’s head-in-the-sand 
approach is a disservice to Colorado, as it allows 
allegations of anti-Catholic animus to linger un-
addressed. The plurality should squarely address the 
issue of whether section 7 is enforceable, as this court 
has done with other provisions of the Colorado Con-
stitution. See, e.g., Colo. Educ. Assoc. v. Rutt, 184 P.3d 
65, 79 (Colo. 2008) (interpreting article XXVIII of the 
Colorado Constitution as enforced against labor 
organizations consistently with First Amendment 
jurisprudence). Because the plurality fails to do so, 
and because it misinterprets the text of section 7 and 
ignores relevant Establishment Clause jurisprudence, 
I respectfully dissent from its opinion. 

 I am authorized to state that JUSTICE COATS 
and JUSTICE BOATRIGHT join in this concurrence 
in part and dissent in part. 
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 In 2011, the Douglas County Board of Educa- 
tion (County Board) adopted the Choice Scholarship 
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Program (CSP). Pursuant to the CSP, parents of 
eligible elementary school, middle school, and high 
school students residing in the Douglas County 
School District (District) may choose to have their 
children attend certain private schools, including 
some with religious affiliation. The District would pay 
parents of participating students “scholarships” cov-
ering some of the cost of tuition at those schools, and 
the parents would then remit the scholarship money 
to the schools. 

 Plaintiffs are nonprofit organizations, Douglas 
County taxpayers, District students, and parents of 
District students. They filed suit to enjoin implemen-
tation of the CSP, claiming that it violates the Public 
School Finance Act of 1994, sections 22-54-101 to 
-135, C.R.S. 2012 (the Act), and various provisions of 
the Colorado Constitution.1 

 Following a hearing on plaintiffs’ motion for a 
preliminary injunction, the district court found that 
the CSP violates the Act and most of the constitu-
tional provisions at issue. The court permanently 
enjoined implementation of the CSP. 

 We conclude that plaintiffs do not have standing 
to seek redress for a claimed violation of the Act, and 
that the CSP does not violate any of the constitu-
tional provisions on which plaintiffs rely. Therefore, 

 
 1 Parents of five children who had applied for and received 
scholarships under the CSP intervened in the cases to defend 
the program. 
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we reverse the district court’s judgment and remand 
the case for entry of judgment in defendants’ favor. 

 
I. Background 

A. The CSP 

 We glean the facts largely from the district 
court’s written order and, to the extent uncontested, 
testimony given and exhibits admitted during the 
preliminary injunction hearing. 

 The District created a task force to study a va-
riety of school choice strategies for District students. 
The task force submitted a report to the District iden-
tifying about thirty strategies for improving school 
choice, and submitted a plan for implementing one of 
those strategies, the CSP, to the County Board. In 
March 2011, the County Board approved the CSP on 
a “pilot program” basis for the 2011-2012 school year, 
limited to 500 students. The following aspects of the 
CSP bear on the issues raised by the parties. 

• The purposes of the CSP are “to provide 
greater educational choice for students and 
parents to meet individualized student needs, 
improve educational performance through 
competition, and obtain a high return of in-
vestment of [District] educational spending.” 

• Private schools, including private schools 
that are not located in Douglas County, may 
apply to participate in the CSP. 
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• Private schools applying to participate in the 
CSP must provide information about a vari-
ety of matters, and must satisfy a variety of 
eligibility criteria, some of which relate to 
academic rigor, accreditation, student con-
duct, and financial stability. Participating 
private schools must agree to allow the Dis-
trict to administer assessment tests to Dis-
trict students participating in the CSP. 

• Participating private schools are prohibited 
from discriminating “on any basis protected 
under applicable federal or state law.” But, 
the CSP does not require as a condition of 
participation that any private school modify 
employment or enrollment standards that 
are based on religious beliefs. 

• The CSP provides for District oversight of 
private schools’ compliance with program re-
quirements, and reserves to the District the 
ability to withhold payments or terminate 
participation for noncompliance. 

• Thirty-four private schools applied to partic-
ipate in the CSP for the 2011-2012 school 
year. The District contracted with twenty-
three of those schools. 

• Of the twenty-three private schools contract-
ing with the District, fourteen are located 
outside Douglas County, and sixteen teach 
religious tenets or beliefs. Many are funded 
at least in part by and affiliated with partic-
ular religious organizations. 
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• Many of the participating private schools 
base admissions decisions at least in part on 
students’ and parents’ religious beliefs and 
practices. Many also require students to at-
tend religious services. However, the CSP 
expressly gives students the right to “receive 
a waiver from any required religious services 
at the [participating private school].”2 

• Students are eligible to participate in the 
CSP only if they are District residents (open-
enrolled students are not eligible), have re-
sided in the District for at least one year, and 
were enrolled in District public schools dur-
ing the 2010-2011 school year. Any such stu-
dent desiring to participate in the CSP must 
complete an application to be submitted to 
the District and must agree to take state as-
sessment tests. 

• Students accepted by the District to partici-
pate in the CSP are formally enrolled in the 
Choice Scholarship Charter School (Charter 
School). The Charter School administers the 
CSP, contracting with the participating pri-
vate schools and monitoring students’ class 
schedules and attendance at participating 
private schools. It does not have a building, 
teachers, or curriculum. 

 
 2 The district court found that this “opt out” provision is 
“illusory” because “scholarship students may still be required to 
attend religious services, so long as they are permitted to re-
main silent.” We discuss the effect of this opt out provision 
briefly in Part II.B.1 below. 
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• Each student accepted to participate in the 
CSP must also be accepted for enrollment in 
a participating private school chosen by the 
student’s parents. The CSP encourages stu-
dents and parents to investigate participat-
ing private schools’ “admission criteria, dress 
codes and expectations of participation in 
school programs, be they religious or nonre-
ligious.” 

• The sole source of funding for the CSP is the 
total “per pupil revenue” received by the Dis-
trict for the Charter School pursuant to sec-
tion 22-30.5-112(2)(a.5), C.R.S. 2012. The fund 
of money from which “per pupil revenue” is 
distributed comprises District property and 
other ownership taxes and state revenue. 
§§ 22-54-103(11), -104.1, -106(1)(a)(I), C.R.S. 
2012.3 

• The District counts all students enrolled in 
the Charter School toward its total pupil 
count for purposes of receiving per pupil rev-
enue. See § 22-54-103(10) (defining “pupil 
enrollment” for purposes of calculating per 
pupil revenue). 

• For each student participating in the CSP, 
the District (acting through the Charter 

 
 3 As of the date of the preliminary injunction hearing, the 
Colorado State Board of Education (State Board), which is stat-
utorily charged with determining and distributing per pupil rev-
enue, had not yet decided whether it would count students 
enrolled in the Charter School for purposes of determining the 
District’s total per pupil revenue. 
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School) pays scholarships of the lesser of the 
participating private school’s charged tuition 
or seventy-five percent of the “per pupil rev-
enue” received by the District. (The District 
retains the remaining twenty-five percent.) 
The participating student’s parents are re-
sponsible for paying any difference. The Dis-
trict estimated that per pupil revenue for the 
2011-2012 school year would be $6,100, 
meaning that up to $4,575 could be paid for 
student tuition at a participating private 
school. 

• The CSP provides that scholarship payments 
will be made by check, in four equal install-
ments, to parents of participating students. 
Parents are required to then endorse the 
checks to the participating private schools. 

 
B. The District Court Proceedings 

 Plaintiffs, acting in two groups, filed complaints 
seeking a declaration that the CSP is unlawful and 
an order enjoining implementation of the CSP. Their 
claims are based on the Act and seven provisions 
of the Colorado Constitution. Plaintiffs named the 
Colorado Department of Education, the State Board, 
the County Board, and the District as defendants. 
The cases were consolidated. 

 Defendants moved to dismiss the complaints for 
failure to state a claim for relief. Plaintiffs moved for 
a preliminary injunction. The court held a three-day 
hearing on the motions for a preliminary injunction, 
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after which the court issued a detailed written order 
denying defendants’ motion to dismiss and finding 
that the CSP violates the Act and article II, section 4; 
article V, section 34; and article IX, sections 3, 7, and 
8 of the Colorado Constitution. (The court found that 
the CSP does not violate two constitutional provisions 
on which plaintiffs rely, article IX, sections 2 and 15.) 

 Acting sua sponte, the court permanently en-
joined implementation of the CSP. The parties appar-
ently agree that the court’s order constitutes a final 
disposition of all claims.4 

 

 
 4 In effect, the district court consolidated the preliminary 
injunction hearing with the trial on the merits. See C.R.C.P. 
65(a)(2). A court should not consolidate the preliminary injunc-
tion hearing with the trial on the merits absent notice to and 
agreement of the parties. See Graham v. Hoyl, 157 Colo. 338, 
340-41, 402 P.2d 604, 605-06 (1965); Leek v. City of Golden, 870 
P.2d 580, 585 (Colo. App. 1993); Litinsky v. Querard, 683 P.2d 
816, 819 (Colo. App. 1984). Following opening statements, the 
district court informed the parties that because it seemed a pre-
liminary injunction would have the effect of granting plaintiffs 
all the relief they had requested, plaintiffs would have to show 
that their right to relief was “clear and certain.” See Allen v. City 
& Cnty. of Denver, 142 Colo. 487, 489, 351 P.2d 390, 391 (1960). 
Toward the end of the last day of the hearing, the district court 
indicated that it was considering whether a later trial would be 
necessary. But the court did not clearly inform the parties that it 
intended to consolidate the hearing with the trial on the merits. 
And no party stipulated to that procedure. Nonetheless, on ap-
peal, no party challenges the court’s decision to consolidate the 
hearing with the trial on the merits. Nor does any party com-
plain about a lack of opportunity to present additional evidence. 
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II. Discussion 

 For clarity of analysis, we divide plaintiffs’ claims 
into three groups: (1) claims alleging violations of 
statutory and constitutional provisions which concern 
state schools generally – the Act and article IX, sec-
tions 2, 3, and 15; (2) claims alleging violations of 
constitutional provisions which concern aid to or sup-
port of religion and religious organizations – article 
II, section 4, and article IX, sections 7 and 8; and (3) 
the claim alleging a violation of article V, section 34, 
which concerns appropriations generally and appro-
priations to religious organizations specifically. 

 
A. Public Funding and Control Claims 

1. The Act – School Funding 

 Plaintiffs claim that the CSP violates the Act be-
cause “[the District] will impermissibly use State 
monies distributed by the Colorado Department of 
Education to pay for private school tuition at private 
schools.” See § 22-54-104(1)(a) (the amount calculated 
under the Act as the “financial base of support for 
public education in the district . . . shall be available 
to the district to fund the costs of providing public 
education”). After rejecting defendants’ challenge to 
plaintiffs’ standing to seek judicial enforcement of the 
Act, the district court found that the CSP violates the 
Act because it “effectively results in an increased 
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share of public funds to [the District] rather than to 
other state school districts.”5 

 We need not address the merits of plaintiffs’ 
claim under the Act because we conclude that plain-
tiffs lack standing to bring it. 

 Whether a plaintiff has standing to bring a par-
ticular claim presents a question of law that we re-
view de novo. Barber v. Ritter, 196 P.3d 238, 245 
(Colo. 2008); Ainscough v. Owens, 90 P.3d 851, 856 
(Colo. 2004). 

 To establish standing, a plaintiff suing in Colo-
rado state court must establish that (1) it incurred 
an injury-in-fact; and (2) the injury was to a legally 
protected interest. Barber, 196 P.3d at 245; Ainscough, 
90 P.3d at 855; Wimberly v. Ettenberg, 194 Colo. 163, 
168, 570 P.2d 535, 538 (1977). Our inquiry here fo-
cuses on the second requirement.6 

 
 5 As discussed below in Part II.A.2, there is no record 
support for this finding. Though, as the district court noted, the 
CSP is structured to allow participating students to be counted 
for purposes of determining the District’s total per pupil reve-
nue, it does not follow that this results in any increase in the 
District’s share. This is because the record evidence indicates 
that participating students would otherwise be enrolled in Dis-
trict public schools. 
 6 This is not to say that we necessarily agree with plaintiffs 
that they demonstrated injury-in-fact. We focus on the second 
prong of the standing test because plaintiffs’ failure to satisfy 
that prong is most clear. 
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 In determining whether a statute gives a particu-
lar plaintiff a legally protected interest, we look to 
whether the General Assembly clearly intended to 
create a private right of action. Gerrity Oil & Gas 
Corp. v. Magness, 946 P.2d 913, 923 (Colo. 1997) 
(“[W]e will not infer a private right of action based 
on a statutory violation unless we discern a clear 
legislative intent to create such a cause of action.”). 
The Act does not expressly authorize a private cause 
of action to enforce its provisions. Therefore, we look 
to three factors to determine whether a private cause 
of action is clearly implied: (1) whether the plaintiffs 
are within the class of persons intended to be benefit-
ted by the Act (specifically, by section 22-54-104(1)); 
(2) whether the General Assembly intended to cre- 
ate, albeit implicitly, a private right of action; and 
(3) whether an implied private right of action would 
be consistent with the purposes of the Act. Id.; All-
state Ins. Co. v. Parfrey, 830 P.2d 905, 911 (Colo. 
1992). 

 The district court recited these factors but did not 
engage in any substantive analysis of them. Instead, 
the court conclusorily ruled that certain plaintiffs’ 
status as District students and parents of District 
students “confers a legal interest in the enforcement 
of the statutes enumerated in their claims.” In so 
ruling, the district court erred. 

 Assuming that the plaintiffs who are District 
students and parents of District students are within 
the class of persons intended to be benefitted by the 
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Act, examination of the other two factors does not 
support the existence of a private cause of action. 

 There is nothing in the language of the Act re-
motely suggesting that private citizens or groups 
have a right to seek judicial enforcement of its provi-
sions. The Act expressly commits enforce0ment of its 
provisions to the State Board. § 22-54-120(1), C.R.S. 
2012 (“The state board shall make reasonable rules 
and regulations necessary for the administration and 
enforcement of this article.”). And the Act provides a 
number of mechanisms for ensuring compliance with 
its funding scheme, none of which contemplate pri-
vate enforcement. E.g., §§ 22-54-104 (providing in 
detail how the State Board shall determine each 
district’s total per pupil revenue), -114 to -115 (provid-
ing in detail how money in the state public school 
fund is to be appropriated and distributed), -115(4) 
(providing means for the State Board to recover any 
overpayment of state moneys to a district), -129(6)(a)-
(b) (providing that the State Board “shall promulgate 
rules . . . as necessary for the administration and 
enforcement of this section”). 

 Where, as here, a statute provides a means of 
enforcement, the designated remedy ordinarily ex-
cludes all others. See Gerrity Oil & Gas Corp., 946 
P.2d at 924-25; cf. Bd. of Cnty. Comm’rs v. Moreland, 
764 P.2d 812, 817-21 (Colo. 1988) (statute which pro-
vided specific remedies for violations thereby indi-
cated that the General Assembly had considered the 
issue of civil liability but had chosen not to make any 
provision therefor); Macurdy v. Faure, 176 P.3d 880, 
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883 (Colo. App. 2007) (statute which entrusted deci-
sion whether to perform an autopsy to government 
officials did not contemplate a private right of action 
to compel officials to perform an autopsy); Prairie Dog 
Advocates v. City of Lakewood, 20 P.3d 1203, 1208 
(Colo. App. 2000) (statute which prohibited poisoning 
wildlife and subjected violators to penalties reserved 
enforcement to the state, and therefore did not create 
a private cause of action); Axtell v. Park Sch. Dist. 
R-3, 962 P.2d 319, 320-21 (Colo. App. 1998) (because 
Evaluation Act provided a specific remedy for viola-
tions by school districts – withholding or suspension 
of accreditation by the State Board – it did not create 
an independent private right of action); Minnick 
v. City & Cnty. of Denver, 784 P.2d 810, 812 (Colo. 
App. 1989) (city ordinance which imposed a prevail-
ing wage requirement on public works projects, and 
which provided a remedy for violations – withholding 
payments to contractors – did not create a private 
right of action); Silverstein v. Sisters of Charity, 38 
Colo. App. 286, 288-89, 559 P.2d 716, 718 (1976) 
(statute which provided a criminal penalty for viola-
tions did not allow a private civil action for damages; 
quoted with approval in Moreland). 

 Nor would recognizing a private cause of action 
be consistent with the Act’s purposes. The Act ad-
dresses in a detailed way what is a rather vague 
constitutional requirement. See § 22-54-102(1), C.R.S. 
2012 (the Act “is enacted in furtherance of the gen- 
eral assembly’s duty under section 2 of article IX of 
the state constitution to provide for a thorough and 
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uniform system of public schools throughout the 
state”). It requires the responsible state agencies (the 
Colorado Department of Education and the State 
Board) to engage in constant evaluation and over-
sight of all local school districts and to manage large 
sums of money (in amounts which change annually, if 
not more frequently). As discussed, the State Board is 
also entrusted with enforcing the Act, and the Act 
provides mechanisms for the State Board to exercise 
that authority. 

 In light of the scope and complexity of the statu-
tory scheme, the responsible state agencies require a 
certain degree of discretion and flexibility in carrying 
out their oversight and enforcement responsibilities. 
We are persuaded that allowing private citizens to act 
as substitute boards of education by challenging dis-
tricts’ actions in court would interfere with the state 
agencies’ efforts to meet their statutory obligations. 
And, it would introduce uncertainty into a process 
where little can be tolerated. Local school districts, 
for example, would not be able to rely on decisions of 
the state agencies if those decisions were open to 
court challenge by any disgruntled citizen. 

 Therefore, consideration of the relevant factors 
leads us to conclude that plaintiffs do not have stand-
ing to bring a private cause of action seeking en-
forcement of the Act. 

 We are not persuaded to the contrary by plain-
tiffs’ arguments. 
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 Though plaintiffs argue that “absent a private 
right of action, the statute lacks any mechanism to 
hold an offending school district accountable,” that is 
plainly not the case. See, e.g., § 22-54-115(4) (provid-
ing means of recouping overpayments to local school 
districts). Plaintiffs’ ad hominem assertion that no 
enforcement mechanism exists because “the State 
Board has essentially colluded with the offending dis-
trict” is unsupported by the record. And, in any event, 
plaintiffs cite no authority for the proposition that a 
private right of action must be allowed where the 
agency charged with enforcing a statute declines to 
act in a particular instance. Any such disagreement 
over the necessity of enforcement must be left to the 
political process. 

 Nor does taxpayer status give plaintiffs standing. 
Taxpayer standing is recognized in the context of al-
leged constitutional violations. E.g., Barber, 196 P.3d 
at 245-47. Plaintiffs cite no authority holding that 
taxpayer status is sufficient to confer standing to 
seek judicial enforcement of a statute. Recognizing 
such standing would in most, if not all cases render 
unnecessary the standing analysis the supreme court 
has applied in this context for decades. 

 Finally, the cases on which plaintiffs rely are dis-
tinguishable. In Board of County Commissioners v. 
Bainbridge, Inc., 929 P.2d 691 (Colo. 1996), the plain-
tiffs’ claims alleged constitutional violations, id. at 
696 n.6, and the court did not address standing. Like-
wise, the plaintiffs’ claims in both Lobato v. State, 216 
P.3d 29 (Colo. App. 2008), rev’d, 218 P.3d 358 (Colo. 
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2009), and Boulder Valley Sch. Dist. RE-2 v. Colo. 
State Bd. of Educ., 217 P.3d 918 (Colo. App. 2009), 
alleged violations of the state constitution. Lobato, 
216 P.3d at 32, 35; Boulder Valley Sch. Dist., 217 P.3d 
at 921-22. As discussed, the standing analyses for 
constitutional and statutory claims are different: the 
standing inquiry for statutory claims is more rigor-
ous. 

 Because we have determined that plaintiffs do 
not have standing to seek judicial enforcement of the 
Act, we need not examine the parties’ arguments on 
the merits. 

 
2. Article IX, § 2 – Thorough and Uniform 

System of Free Public Schools 

 As relevant here, article IX, section 2 of the 
Colorado Constitution requires the General Assembly 
to “provide for the establishment and maintenance of 
a thorough and uniform system of free public schools 
throughout the state. . . .” The district court found 
against plaintiffs on their claim alleging a violation 
of this provision because they had not presented 
“sufficient evidence that [the CSP] prevents students 
from otherwise obtaining a free education in Douglas 
County.” 

 On appeal, plaintiffs contend that the court erred 
in rejecting this claim because (1) students participat-
ing in the CSP are not educated gratuitously (as the 
CSP may cover only part of a participating student’s 
private school tuition); (2) educational programs at 
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the participating private schools vary; and (3) by re-
taining twenty-five percent of per pupil revenue pur-
suant to the CSP, the District receives money that 
otherwise would go to other school districts. 

 Initially, we reject the state defendants’ argu-
ment that because plaintiffs have not cross-appealed 
the district court’s adverse ruling on their article IX, 
section 2 claim, they may not raise these contentions 
on appeal. 

 “The general rule is that an appellee must file a 
cross-appeal in order for an appellate court to con-
sider an alleged error of the trial court which prej-
udiced the appellee.” Blocker Exploration Co. v. 
Frontier Exploration, Inc., 740 P.2d 983, 989 (Colo. 
1987). But, “[w]ithout filing a cross-appeal, . . . an ap-
pellee may raise any argument in support of the trial 
court’s judgment, so long as the appellee does not 
seek to increase its rights under the judgment.” Lev-
erage Leasing Co. v. Smith, 143 P.3d 1164, 1167-68 
(Colo. App. 2006); see Blocker, 740 P.2d at 989. 

 Plaintiffs do not seek to increase their rights 
under the judgment. If they are successful on these 
contentions they will not be entitled to any relief in 
addition to or different from that already awarded by 
the district court. The mere fact that plaintiffs pled a 
stand-alone claim based on article IX, section 2 does 
not, contrary to the state defendants’ assertion, mean 
that success on these contentions would increase 
their rights under the judgment. See Evans v. Romer, 
854 P.2d 1270, 1275 & n.7 (Colo. 1993) (supreme 
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court was not limited in assessing only the constitu-
tional right relied on by the district court in striking 
down the provision at issue because the plaintiffs-
appellees were not seeking to increase their rights 
under the judgment); cf. Blum v. Bacon, 457 U.S. 132, 
137 n.5 (1982) (the appellee could raise a statutory 
argument on appeal that had been rejected by the 
lower court despite not having filed a cross-appeal 
because his relief under the judgment granting an 
injunction would not be modified); Dandridge v. 
Williams, 397 U.S. 471, 476 & n.6 (1970) (the appellee 
could argue that the regulation at issue violated a 
statute, even thought the appellee had lost on that 
claim and had not filed a cross-appeal); Castellano v. 
Fragozo, 352 F.3d 939, 960 (5th Cir. 2003) (despite not 
having filed a cross-appeal, the plaintiff could defend 
the judgment based on a constitutional claim that 
had been dismissed because he was not attempting to 
expand his rights under the judgment); Kennecott 
Copper Corp. v. Curtiss-Wright Corp., 584 F.2d 1195, 
1206 (2d Cir. 1978) (appellee which did not cross-
appeal from dismissal of claim alleging a violation of 
statute could nonetheless argue such violation on 
appeal as grounds for affirming injunctive relief); but 
see Robertson v. City & Cnty. of Denver, 874 P.2d 325, 
327 nn.2 & 5 (Colo. 1994) (because the plaintiffs did 
not cross-appeal, they could not argue on appeal that 
the district court erred in rejecting certain constitu-
tional challenges to the ordinance there at issue). 
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 Therefore, we address the merits of plaintiffs’ 
contentions. And we conclude that plaintiffs’ conten-
tions fail. 

 We review de novo the district court’s determina-
tion whether the CSP is constitutional. Owens v. 
Congress of Parents, Teachers and Students, 92 P.3d 
933, 942 (Colo. 2004). To the extent the district court 
made findings of historical fact based on conflicting 
evidence, however, we review such findings for clear 
error. See People in Interest of A.J.L., 243 P.3d 244, 
249-50 (Colo. 2010). A finding of fact is clearly errone-
ous only if it has no record support. Id. at 250; 
M.D.C./Wood, Inc. v. Mortimer, 866 P.2d 1380, 1383-
84 (Colo. 1994).7 

 We recognize that legislative acts are entitled to 
a presumption of constitutionality. See Owens, 92 P.3d 
at 942. Plaintiffs argue that we should not apply the 
presumption to the CSP because it is not a statute 
enacted by the General Assembly or a municipal 
ordinance. That view of the presumption’s application 
is too narrow. 

 The presumption of constitutionality stems from 
an appreciation of the separation of powers estab-
lished by the Colorado Constitution; “thereby, the 
judiciary respects the roles of the legislature and 
the executive in the enactment of laws.” City of 

 
 7 We apply these standards of review to all of the district 
court’s rulings on the constitutional provisions at issue. 
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Greenwood Village v. Petitioners for Proposed City 
of Centennial, 3 P.3d 427, 440 (Colo. 2000). Contrary 
to plaintiffs’ suggestion, Colorado case law does 
not suggest that this respect is limited to statutory 
enactments of the General Assembly and analogous 
enactments of municipal governments. Colorado ap-
pellate courts have also applied the presumption to, 
for example, administrative regulations adopted by 
administrative agencies, e.g., Colo. Civil Rights 
Comm’n v. Travelers Ins. Co., 759 P.2d 1358, 1366 
(Colo. 1988); an internal rule adopted by the state 
House of Representatives, Grossman v. Dean, 80 P.3d 
952, 964 (Colo. App. 2003); and, as perhaps most apt 
here, resolutions adopted by a board of county com-
missioners, Asphalt Paving Co. v. Bd. of Cnty. 
Comm’rs, 162 Colo. 254, 264-65, 425 P.2d 289, 295 
(1967). 

 We are not persuaded that legislative acts of 
school districts’ boards of education merit different 
treatment. Pursuant to article IX, section 15 of the 
Colorado Constitution, the General Assembly created 
local school districts governed by boards of education. 
The directors of the boards are elected by qualified 
district electors, and “have control of instruction in 
the public schools of their respective districts.” Colo. 
Const. art. IX, § 15. By statute, local boards are en-
trusted with extensive duties and powers (including, 
for example, the power of eminent domain), which 
they carry out and exercise through the adoption of 
policies, rules, and regulations. §§ 22-32-103(1), -109 
to -109.7, -110, -110.6, -110.7, C.R.S. 2012. Thus, the 



App. 91 

boards are legislative bodies. And they are political 
subdivisions of the state. See Bagby v. Sch. Dist. No. 
1, 186 Colo. 428, 434-35, 528 P.2d 1299, 1302 (1974) 
(“A school district is a subordinate division of the 
government and exercising authority to effectuate the 
state’s education purposes. . . . As such, school dis-
tricts and the boards which run them are considered 
to be political subdivisions of the state.” (citations 
omitted)). We should respect the role of such bodies 
no less than we do the role of the General Assembly. 

 Accordingly, we conclude that the CSP is entitled 
to a presumption of constitutionality. Thus, we must 
uphold the CSP unless we conclude that plaintiffs 
proved that it is unconstitutional beyond a reasonable 
doubt. Owens, 92 P.3d at 942; People in Interest of 
City of Arvada v. Nissen, 650 P.2d 547, 550 (Colo. 
1982). “In addition, we must uphold the [enactment] 
unless a clear and unmistakable conflict exists be-
tween the [enactment] and a provision of the Colo-
rado Constitution.” Owens, 92 P.3d at 942 (internal 
quotation marks omitted; quoting in part E-470 Pub. 
Highway Auth. v. Revenig, 91 P.3d 1038, 1041 (Colo. 
2004)).8 

 
 8 The district court does not appear to have presumed the 
CSP constitutional or to have held plaintiffs to the burden of 
proving the CSP unconstitutional beyond a reasonable doubt. Its 
written decision striking down the CSP contains no mention of 
either standard. We also note that the dissent does not mention 
a standard of review. 
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 We now turn to the merits of plaintiffs’ conten-
tions under article IX, section 2. 

 As noted, the district court rejected plaintiffs’ 
contention that the CSP denies students a “free” 
public education because there was insufficient evi-
dence that any student would be denied the oppor-
tunity to receive a free public education in Douglas 
County. The record supports this finding. Indeed, 
plaintiffs do not even argue to the contrary. Rather, 
they argue that because students participating in the 
CSP may not receive a free education (because par-
ents must pay the difference remaining after re-
mittance of the scholarships), the CSP necessarily 
violates article IX, section 2. 

 Plaintiffs misapprehend the constitutional man-
date. It requires that a thorough and uniform system 
of free elementary through high school education be 
made available to students between the ages of six 
and twenty-one. See Lujan v. Colo. State Bd. of Educ., 
649 P.2d 1005, 1025 (Colo. 1982) (this provision “is 
satisfied if thorough and uniform educational oppor-
tunities are available through state action in each 
school district”); cf. Simmons-Harris v. Goff, 711 
N.E.2d 203, 212 (Ohio 1999) (holding that a program 
similar to the CSP did not violate the Ohio Constitu-
tion’s requirement of “a thorough and efficient system 
of common schools” because it did not undermine that 
state’s obligation to public education at current 
funding levels); Davis v. Grover, 480 N.W.2d 460, 473-
74 (Wis. 1992) (applying a similar constitutional pro-
vision to a similar school choice program and holding 
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that it requires only that the legislature provide the 
opportunity to receive a uniform basic education). It 
plainly is not violated where a local school district 
decides to provide educational opportunities in addi-
tion to the free system the constitution requires. 
Lujan, 649 P.2d at 1025 (article IX, section 2 “does 
not prevent a local school district from providing ad-
ditional educational opportunities beyond this stan-
dard”); cf. In re Kindergarten Schools, 18 Colo. 234, 
234-36, 32 P. 422, 422-23 (1893) (requirement of ar-
ticle IX, section 2 did not prohibit General Assembly 
from establishing a public school system for educat-
ing children less than six years old). Nor is it violated 
merely because some students’ parents may choose to 
have their children forego the available opportunity 
to attend a school within the system the constitution 
requires. 

 It is questionable whether plaintiffs’ remaining 
contentions are preserved for review. Their briefs do 
not identify where in the record these contentions 
were raised, as required by C.A.R. 28(k), and our re-
view of the motions for preliminary injunction, the 
arguments at the hearing, and plaintiffs’ proposed 
findings does not reveal that they asserted these pre-
cise contentions in any substantial way. In any event, 
they fail as well. 

 Any lack of uniformity, either among the instruc-
tional programs provided by the participating private 
schools and the public schools or amongst the various 
private schools themselves, does not render the CSP 
in violation of article IX, section 2. The requirement 
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that the General Assembly create a thorough and 
uniform system of free public education does not 
preclude a local school district from providing edu-
cational opportunities in addition to and different 
from the thorough and uniform system. See Lujan, 
649 P.2d at 1025. 

 Moreover, the fact the participating private 
schools ultimately receive funds distributed to the 
District as per pupil revenue does not transform the 
private schools into public schools subject to the 
uniformity requirement. See Jackson v. Benson, 578 
N.W.2d 602, 627-28 (Wis. 1998) (rejecting claim that 
a parental choice program giving public funds to 
parents who enroll their children in certain private 
schools violated a constitutional provision requiring 
establishment of local schools “which shall be as 
nearly uniform as practicable”; funding mechanism 
did not transform private schools into public schools); 
Davis, 480 N.W.2d at 473-74 (same). 

 Plaintiffs also are incorrect that because the CSP 
is structured to allow the District to retain twenty-
five percent of per pupil revenue allocated for partici-
pating students, it diverts funds from other districts 
and thereby violates article IX, section 2, for at least 
two reasons. 

 First, this contention assumes that participating 
students would not be enrolled in District schools in 
the absence of the CSP. But, as plaintiffs’ counsel con-
ceded at oral argument, that assumption lacks evi-
dentiary support in the record. Indeed, the evidence 
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in the record bearing on this point indicates the 
contrary. As noted, to be eligible to participate in the 
CSP, students must be current District residents, 
must have been District residents for at least one 
year, and must have been enrolled in District public 
schools during the 2010-2011 school year (the school 
year immediately prior to the school year during 
which the CSP was to operate). And, also as noted, 
one purpose of the CSP is to provide greater educa-
tional choice to District students and parents – that 
is, choices not previously available to District stu-
dents and parents because of financial limitations. 
Thus, if anything, the evidence in the record shows 
that the District’s per pupil revenue would be the 
same in the absence of the CSP because the partici-
pating students would otherwise enroll in District 
public schools.9 

 Second, this contention posits an unduly restric-
tive view of the mandate of article IX, section 2. As 
discussed, local school districts may provide educa-
tional options to students in addition to that required 
by article IX, section 2. See Lujan, 649 P.2d at 1025; 
Boulder Valley Sch. Dist., 217 P.3d at 927-28 (state 
system of charter schools does not violate article IX, 
section 2 because that provision does not prohibit 

 
 9 The district court made a conclusory finding to the con-
trary. But we have found no evidence in the record supporting it, 
and plaintiffs point us to none. At oral argument, plaintiffs’ 
counsel conceded that the only record evidence on this point 
supported the contrary conclusion. 
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making available additional educational opportuni-
ties); see also Jackson, 578 N.W.2d at 627-28 (re-
jecting argument premised on similar constitutional 
provision that similar school choice program diverted 
funds from the public school system). And they may 
expend public funds in doing so. See § 22-54-104(1)(a) 
(“the amounts and purposes for which [a district’s 
total per pupil revenue] are budgeted and expended 
shall be in the discretion of the district”).10 

 We therefore conclude that plaintiffs failed to 
prove beyond a reasonable doubt that the CSP vio-
lates article IX, section 2. 

 
3. Article IX, § 3 – Use of the Public 

School Fund 

 Article IX, section 3 provides in relevant part: 

The public school fund of the state shall, ex-
cept as provided in this article IX, forever 
remain inviolate and intact and the interest 
and other income thereon, only, shall be ex-
pended in the maintenance of the schools of 

 
 10 In Bush v. Holmes, 919 So. 2d 392 (Fla. 2006), the Florida 
Supreme Court held that a school choice program violated a 
provision of the Florida Constitution requiring a uniform system 
of free public schools. But the program at issue there, unlike the 
CSP, was funded by money that otherwise would have been 
distributed to local school districts. Id. at 402. And its reasoning 
– that the state is limited to funding one system, id. at 407 – is 
inconsistent with Lujan. The court also explicitly based its de-
cision on unique language in its constitution that is not found in 
article II, section 4. Id. at 405, 407 & n.10. 
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the state, and shall be distributed amongst 
the several counties and school districts of 
the state, in such manner as may be pre-
scribed by law. No part of this fund, princi-
pal, interest, or other income shall ever be 
transferred to any other fund, or used or ap-
propriated, except as provided in this article 
IX. . . .  

 The public school fund consists of the proceeds of 
land given to the state for educational purposes by 
the federal government upon Colorado’s admission 
into the union, estates which escheat to the state, and 
gifts to the state for educational purposes. Colo. 
Const. art. IX, § 5; see 18 Stat. 474 § 7; People in 
Interest of Dunbar v. City of Littleton, 183 Colo. 195, 
197, 515 P.2d 1121, 1121 (1973). 

 The district court held that the CSP violates 
article IX, section 3 because some of the District’s 
total per pupil funding comes from the public school 
fund. The court reasoned that payments to parents 
would therefore include money from the public school 
fund, which would then be received by private 
schools. We do not agree with that analysis. 

 Article IX, section 3 requires only that money 
from the public school fund be “expended in the 
maintenance of the schools of the state” and “distrib-
uted amongst the several counties and school districts 
of the state, in such manner as may be prescribed by 
law.” It plainly applies to distributions made by the 
state, not local districts. And it requires distributions 
to the counties and school districts. Upon distribution 
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by the state to the counties and school districts, the 
money from the fund belongs to the counties and 
school districts. Craig v. People in Interest of Hazzard, 
89 Colo. 139, 144-45, 299 P. 1064, 1066 (1931). 

 In ruling that the District directed public school 
fund money to participating private schools (through 
parents of participating students), the district court 
in effect assumed that once a district receives public 
school fund money from the state, all money the 
district expends is subject to the restriction of article 
IX, section 3. But article IX, section 3 is expressly a 
restriction on the use of only certain money – that of 
the public school fund. It does not suggest that the 
existence of some public school fund money in a 
district’s total per pupil revenue subjects all money 
comprising the total per pupil revenue to its re-
striction. 

 It is undisputed that less than two percent of 
public school funding comes from the public school 
fund. (The District presented unrebutted evidence of 
this fact.) It is also undisputed that (1) at the time of 
the preliminary injunction hearing, there were ap-
proximately 58,000 students in District schools, only 
500 of whom (or 0.86 percent) could enroll in the 
Charter School; and (2) the Charter School would 
retain twenty-five percent of per pupil revenue at-
tributable to students participating in the CSP. 
Therefore, it does not follow that money from the pub-
lic school fund would be diverted to private schools. 
Because we must presume the CSP is constitutional, 
Danielson v. Dennis, 139 P.3d 688, 691 (Colo. 2006), 
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construe the CSP in a manner avoiding constitutional 
infirmity, if possible, Bd. of Directors v. Nat’l Union 
Fire Ins. Co., 105 P.3d 653, 656 (Colo. 2005), and 
avoid seeking reasons to find the CSP unconstitu-
tional, Harris v. Heckers, 185 Colo. 39, 41, 521 P.2d 
766, 768 (1974), we must construe the CSP as funded 
out of the ninety-eight percent of total per pupil 
revenue that does not come from the public school 
fund. See Danielson, 139 P.3d at 691 (party challeng-
ing the constitutionality of a legislative enactment 
must establish that “[t]he precise point of conflict 
between [the legislative enactment] and the constitu-
tion . . . appear[s] plain, palpable, and inevitable”) 
(emphasis added) (quoting Union Pac. Ry. Co. v. De 
Busk, 12 Colo. 294, 303, 20 P. 752, 756 (1889)).11 

 Perceiving no plain, palpable, and inevitable 
conflict between the CSP and article IX, section 3, we 
conclude that plaintiffs did not meet their burden of 
establishing the unconstitutionality of the program 
under that provision. 

 
4. Article IX, § 15 – Local Control 

 Plaintiffs contend that the CSP violates article 
IX, section 15 of the Colorado Constitution, and that 

 
 11 Even were we to regard a small (less than two percent) 
percentage of funding for the CSP as coming from the public 
school fund, we would regard that money as within the twenty-
five percent of per pupil revenue retained by the District to 
administer the program. 
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the district court erred in ruling to the contrary. Be-
cause plaintiffs do not seek to increase their rights 
under the judgment by asserting this claim, we have 
jurisdiction to consider it notwithstanding that plain-
tiffs did not file a cross-appeal. See Part II.A.2, supra. 
Their contention fails. 

 As noted, article IX, section 15 provides that the 
directors of the boards of education of local school 
districts “shall have control of instruction in the pub-
lic schools of their respective districts.” The district 
court found that this provision is aimed at ensuring 
that the state does not encroach upon the prerogative 
of local school districts to control the instruction in 
the public schools within their respective districts. 

 We agree with the district court. See Owens, 92 
P.3d at 935, 938-42 (discussing the purpose of article 
IX, section 15 and cases applying it). Further, the 
provision does not relate to instruction in private 
schools. As discussed above, participating private 
schools retain their character as private, not public, 
schools. It follows that article IX, section 15 does not 
apply to the CSP. 

 
B. Religion Claims 

 The Colorado Constitution contains a number of 
provisions addressing the relationship between state 
government and citizens, on the one hand, and reli-
gion generally and religious institutions, on the other 
hand. Some of these provisions pertain to support for 
religion and religious institutions. Four are at issue 



App. 101 

here: article II, section 4; article V, section 34;12 and 
article IX, sections 7 and 8. 

 Defendants urge us to hold that these provi- 
sions are substantively indistinguishable from the 
Establishment and Free Exercise Clauses of the 
First Amendment to the United States Constitution. 
Were we to do so, they contend, we would have no 
choice but to reject plaintiffs’ claims under the state 
constitution because the United States Supreme 
Court rejected a First Amendment challenge to a 
virtually identical school choice program in Zelman v. 
Simmons-Harris, 536 U.S. 639 (2002). 

 No Colorado appellate decision has held that the 
Colorado Constitution’s religion provisions are merely 
coextensive with the Religion Clauses of the First 
Amendment. We will not consider that issue because 
we need not do so to resolve the merits of plaintiffs’ 
claims under existing jurisprudence. See People v. 
Thompson, 181 P.3d 1143, 1145 (Colo. 2008) (“[W]e 
will refrain from resolving constitutional questions or 
from making determinations regarding the extent of 
constitutional rights ‘unless such a determination is 
essential and the necessity of such a decision is clear 
and inescapable.’ ”) (quoting in part Denver Publ’g Co. 
v. Bd. of Cnty. Comm’rs, 121 P.3d 190, 194 (Colo. 
2005)); Ricci v. Davis, 627 P.2d 1111, 1121 (Colo. 1981) 
(“[A] court will not rule on a constitutional question 

 
 12 We discuss this provision in Part II.C below. 
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which is not essential to the resolution of the contro-
versy before it.”). 

 For the same reason, we will not address defen-
dants’ contention that we should disregard some of 
the religion provisions at issue (article V, section 34; 
and article IX, sections 7 and 8) because many of 
those who proposed and voted for them were motivat-
ed by anti-Catholic bigotry. According to defendants 
(and certain amici curiae), these provisions – which 
they term “Blaine provisions”13 – are unconstitutional 
under the federal constitution because of their alleged 
discriminatory purpose. But again, we need not con-
sider that issue because we conclude that the CSP 
does not violate any of the subject provisions. 

   

 
 13 This term has come to be used to identify state laws and 
constitutional provisions which allegedly arose out of anti-
Catholic school sentiment. In 1875, Congressman James G. 
Blaine proposed an amendment to the United States Constitu-
tion that, in part, would have prohibited disbursement of public 
funds to parochial schools. It was approved by the House of 
Representatives, but not by the Senate. Similar prohibitions 
were adopted in many states, however. See generally Mark 
Edward DeForrest, An Overview and Evaluation of State Blaine 
Amendments: Origins, Scope, and First Amendment Concerns, 
26 Harv. J.L. & Pub. Pol’y 551, 556-76 (2003); Joseph P. Viteritti, 
Blaine’s Wake: School Choice, the First Amendment, and State 
Constitutional Law, 21 Harv. J.L. & Pub. Pol’y 657, 670-75 
(1998); Steven K. Green, The Blaine Amendment Reconsidered, 
36 Am. J. Legal Hist. 38 (1992). 
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1. Article II, § 4 – Required Attendance or 
Support 

 As relevant here, article II, section 4 provides: 
“No person shall be required to attend or support any 
ministry or place of worship, religious sect or denom-
ination against his consent.” The district court ruled 
that the CSP violates this prohibition because schools 
affiliated with religious institutions would receive 
taxpayer money, and taxpayers would thereby be 
compelled to support “indoctrination and religious 
education” at such schools. We disagree. 

 In Americans United for Separation of Church 
and State Fund, Inc. v. State, 648 P.2d 1072 (Colo. 
1982), the court rejected a challenge to a program 
similar to the CSP under the compelled support pro-
vision of article II, section 4. That program provides 
monetary grants of state funds to Colorado resident 
students attending private institutions of higher ed-
ucation in the state. As then devised, the program 
provided aid to students attending “sectarian” schools, 
but not to students attending “pervasively sectarian” 
schools. See Ch. 279, §§ 23-3.5-101 to -106, 1977 Colo. 
Sess. Laws 1104-06. 

 The court began its analysis by recognizing that 
article II, section 4 “echoes the principle of consti-
tutional neutrality underscoring the First Amend-
ment.” Americans United, 648 P.2d at 1082.14 It then 

 
 14 The court did not, however, go so far as to equate article 
II, section 4 with the Religion Clauses of the First Amendment. 

(Continued on following page) 
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observed that the compelled attendance or support 
clause “ ‘is aimed to prevent an established church.’ ” 
Id. (quoting People in Interest of Vollmar v. Stanley, 
81 Colo. 276, 285, 255 P. 610, 615 (1927)). 

 In upholding the grant program, the court found 
that it was “designed for the benefit of the student, 
not the educational institution,” and was neutral in 
the sense that it was “available to students at both 
public and private institutions of higher learning.” Id. 

 Essentially the same can be said of the CSP. The 
district court found, with record support, that “the 
purpose of the [CSP] is to aid students and parents, 
not sectarian institutions.” And the CSP is neutral – 
it is available to all District students and to any 
private school which meets the neutral eligibility 
criteria. 

 The district court, however, determined that the 
program at issue in Americans United is materially 
distinguishable from the CSP because the CSP does 
not include “any express language that limits or con-
ditions the use of state funds received by the partner 
schools for the strict purpose of secular student 
education.” And after extensively scrutinizing the 
nature of the education provided by certain partici-
pating private schools and the degree to which those 

 
See 648 P.2d at 1078 (noting that First Amendment jurispru-
dence “is not necessarily determinative of state constitutional 
claims”); see also Conrad v. City & Cnty. of Denver, 656 P.2d 662, 
667 (Colo. 1982). 
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schools “infuse religious teachings into the cur-
riculum,” the court concluded that taxpayer money 
ultimately would be used to further sectarian insti-
tutions’ “goals of indoctrination and religious edu-
cation.”15 

 The district court erred in its analysis, for two 
reasons. First, contrary to the district court’s conclu-
sion, the program at issue in Americans United “does 
not expressly limit the purpose for which the insti-
tutions may spend the funds distributed under the 
grant program. . . .” Id. at 1084. Rather, the supreme 
court observed that the program provides for a “bi-
annual audit and review of payment procedures and 
other practices . . . [that] are expressly designed to 
insure that the grant program is being properly ad-
ministered,” and prohibits participating institutions 
from “decreas[ing] the amount of its own funds spent 
for student aid below the amount spent prior to 
participation in the program.” Id. 

 In these respects, the program at issue in Ameri-
cans United is analogous to the CSP. As the dis- 
trict court found, the CSP has a “check and balance 

 
 15 At one point in its written order, the district court said 
that it would not “analyze the religiousness of a particular insti-
tution.” (The court said this because of a concern that doing so 
would be impermissible under the First Amendment, a concern 
that was well-founded. See discussion below.) But the court pro-
ceeded to do precisely that, discussing at length the religious 
aspects of certain participating private schools’ educational pro-
grams and then relying on the results of that inquiry in striking 
down the CSP. 
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system” which allows for periodic District review of 
participating private schools’ records to assure that 
the schools are complying with the educational and 
other requirements to which they agreed. And the 
District’s Assistant Superintendent testified that any 
school which would reduce its financial aid to a 
participating student because of participation in the 
CSP would be in violation of the CSP. Though the 
district court found that one such instance of aid 
reduction had occurred (out of hundreds of participat-
ing students), the court cited no evidence supporting 
a conclusion that such reduction was permissible 
under the CSP. Plaintiffs have not cited any such 
record evidence either. 

 Second, the inquiry in which the district court 
engaged – into the degree to which religious tenets 
and beliefs are included in participating private 
schools’ educational programs – is no longer constitu-
tionally permissible. In the thirty years since Ameri-
cans United was decided, the United States Supreme 
Court has made clear that, in assessing facially neu-
tral student aid laws, a court may not inquire into the 
extent to which religious teaching pervades a par-
ticular institution’s curriculum. Doing so violates 
the First Amendment. See Mitchell v. Helms, 530 
U.S. 793, 828 (2000) (plurality op.); id. at 837-67 
(O’Connor, J., concurring, joined by Breyer, J.) (de-
clining to engage in pervasiveness inquiry); see also 
Rosenberger v. Rector & Visitors of Univ. of Virginia, 
515 U.S. 819, 867, 876-77 (1995) (rejecting the asser-
tion that a public university could refuse benefits of a 
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neutral subsidy to student publications that con-
tained “indoctrination” and “evangelis[m],” as op-
posed to “descriptive examination of religious 
doctrine”); Witters v. Washington Dep’t of Services for 
Blind, 474 U.S. 481 (1986) (provision of financial 
assistance under vocational rehabilitation program to 
blind person who chose to attend a Christian college 
to study ministry did not violate the First Amend-
ment; program was neutral in that it allowed stu-
dents to use aid to attend public or sectarian schools 
of their choice). 

 In Colorado Christian University v. Weaver, 534 
F.3d 1245 (10th Cir. 2008), the Tenth Circuit Court of 
Appeals addressed the program addressed twenty-six 
years earlier by the supreme court in Americans 
United. It held that by providing financial aid to 
students attending sectarian institutions of higher 
education, but not to students attending “pervasively 
sectarian” institutions of higher education, the pro-
gram unconstitutionally discriminated among and 
within religions. The court based its holding on the 
conclusion that Supreme Court jurisprudence now 
holds that inquiry into the pervasiveness of an insti-
tution’s religious beliefs (including the likelihood of 
“indoctrination”) violates the constitutional require-
ment of neutrality toward religion embodied in the 
Establishment and Free Exercise Clauses. Id. at 
1257-66. Simply put, a government may not choose 
among eligible institutions “on the basis of intrusive 
judgments regarding contested questions of religious 
belief or practice.” Id. at 1261; accord Mitchell, 530 
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U.S. at 828 (plurality op.); see Univ. of Great Falls v. 
N.L.R.B., 278 F.3d 1335 (D.C. Cir. 2002) (in determin-
ing whether university was subject to agency’s juris-
diction, agency could not inquire into the university’s 
“substantial religious character”); Columbia Union 
College v. Oliver, 254 F.3d 496, 501-06 (4th Cir. 2001) 
(private college affiliated with a religious denomina-
tion could not be excluded from state grant program 
on the basis the college was pervasively sectarian; 
such inquiry is impermissible under the First Amend-
ment).16 

 Our colleague in dissent says that Colorado 
Christian University is not applicable here because 
the program at issue there distinguished between 
sectarian and pervasively sectarian schools. But the 
principle the court applied in that case, based on 
current Supreme Court jurisprudence, is that if the 
state chooses “among otherwise eligible institutions, 
it must employ neutral, objective criteria rather than 
criteria that involve the evaluation of contested re-
ligious questions and practices.” Colo. Christian 
Univ., 534 F.3d at 1266. Such intrusive judgments are 
impermissible under the First Amendment. See also 

 
 16 In response to the court’s decision in Colorado Christian 
University, the General Assembly removed all pervasiveness 
provisions and references from the program. See Ch. 348, secs. 1, 
2, 4, 12, 2009 Colo. Sess. Laws 1822-24, 1827. Thus, any distinc-
tion between private schools not affiliated with a religious in-
stitution and private schools that are has been eliminated. 
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id. at 1261.17 We think this principle applies with 
equal force where the program at issue is facially 
neutral toward private religious schools because it is 
open to all private schools. See id. at 1255 (reading 
Locke v. Davey, 540 U.S. 712 (2004), as suggesting, 
though not holding, that “the State’s latitude to dis-
criminate against religion . . . does not extend to the 
wholesale exclusion of religious institutions and their 
students from otherwise neutral and generally avail-
able government support”).18 Indeed, the program at 
issue in Mitchell (which pertained to elementary and 
secondary schools) was such a program. 

 Here, the CSP is neutral toward religion gener-
ally and toward religion-affiliated schools specifically. 
The district court nonetheless found the CSP uncon-
stitutional under article II, section 4 based on an 

 
 17 We do not hold, of course, that any of the provisions of the 
Colorado Constitution here at issue violate the Religion Clauses 
of the First Amendment. We do hold that they must be applied 
in a way that does not violate the Religion Clauses. See Colo. 
Right to Life Comm., Inc. v. Coffman, 498 F.3d 1137, 1146 (10th 
Cir. 2007); Alliance for Colorado’s Families v. Gilbert, 172 P.3d 
964, 968 (Colo. App. 2007). 
 18 The dissent asserts that Locke supports its position that 
the CSP violates article IX, section 7, a provision discussed 
below that is similar to article IX, section 4. Locke, however, held 
only that the state was not required to include the study of “de-
votional theology” within a program awarding college scholar-
ships. It did not hold that the state was required to exclude that 
field of study from the program. (And the program at issue in 
Locke provided scholarships for, apparently, all other fields of 
study at schools affiliated with religious institutions. Locke, 540 
U.S. at 724-25 & n.9.) 



App. 110 

inquiry into the degree to which certain schools 
“infuse religious teachings into [their] curriculum” 
and intend to “indoctrinat[e]” students, precisely the 
type of inquiry forbidden by the First Amendment. 
We do not interpret article II, section 4 to require, or 
even allow, this type of inquiry.19 

 Further, we reject the district court’s analysis 
insofar as it perceived a distinction between elemen-
tary and secondary schools and institutions of higher 
education. The inappropriateness of the inquiry into 
the extent to which a school teaches religious doctrine 
is based on the First Amendment’s requirement of 
neutrality. That principle does not evaporate because 
the school in question is an elementary or secondary 
school. Indeed, the schools at issue in Mitchell were 
elementary and secondary schools. 

 
 19 We recognize that the court in Americans United may 
have considered the statutory provisions distinguishing between 
eligible sectarian schools and ineligible “pervasively sectarian” 
schools as relevant to the analysis under article II, section 4. 
But where subsequent developments in Supreme Court juris-
prudence render a prior Colorado Supreme Court decision ap-
plying state law inconsistent with the federal constitution, we 
are not required to follow that prior decision. Cf. People v. 
Hopper, 284 P.3d 87, 90 & n. 3 (Colo. App. 2011) (noting that 
subsequent Supreme Court decision had effectively overruled 
prior state supreme court decision). We also note that it would 
be paradoxical to hold that a decision (such as Colorado Chris-
tian University) striking portions of a state law as uncon-
stitutional under the federal constitution rendered the law 
unconstitutional under analogous provisions of the state con-
stitution. 
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 In concluding that the grant program before it 
did not violate the compelled support prohibition of 
article II, section 4, the supreme court in Americans 
United summed up its reasoning as follows: 

[The program] holds out no threat to the au-
tonomy of free religious choice and poses no 
risk of governmental control of churches. Be-
ing essentially neutral in character, it ad-
vances no religious cause and exacts no form 
of support for religious institutions. Nor does 
it bestow preferential treatment to religion 
in general or to any denomination in particu-
lar. Finally, there is no risk of governmental 
entanglement to any constitutionally signifi-
cant degree. 

Americans United, 648 P.2d at 1082. The same can be 
said of the CSP. Therefore, it does not violate the 
compelled support prohibition of article II, section 4. 
Cf. Simmons-Harris, 711 N.E.2d at 211-12 (similar 
school choice program did not violate Ohio Constitu-
tion’s compelled support prohibition). 

 Nor are we persuaded by plaintiffs’ argument 
that the CSP violates the compelled attendance pro-
hibition of article II, section 4 because some partici-
pating private schools require students to attend 
religious services.20 Assuming that is the case, and 
assuming that the district court correctly determined 
that the CSP’s “opt out” provision is “illusory,” the 

 
 20 The district court did not rule on this issue. 
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fact remains that the CSP does not compel anyone to 
do anything, much less attend religious services. No 
student is compelled to participate in the CSP or, 
having been accepted to participate, to attend any 
particular participating private school. To the extent 
students would attend religious services, they would 
do so as a result of parents’ voluntary choices. Article 
II, section 4 clearly does not proscribe such choices.21 

 
2. Article IX, § 7 – No Aid to Religious Or-

ganizations 

 Article IX, section 7 provides in relevant part: 

Neither the general assembly, nor any coun-
ty, city, town, township, school district or 
other public corporation, shall ever make any 
appropriation, or pay from any public fund or 
moneys whatever, anything in aid of any 
church or sectarian society, or for any sec-
tarian purpose, or to help support or sustain 
any school, academy, seminary, college, 

 
 21 Amicus Curiae Anti-Defamation League contend that the 
CSP violates the Colorado Constitution, including, apparently, 
article II, section 4, and state anti-discrimination laws because 
some participating private schools allegedly discriminate in ad-
missions and hiring on the basis of religious belief, sexual ori-
entation, and disability. Plaintiffs did not make this claim in the 
district court, and therefore amicus curiae cannot raise it on 
appeal. Gorman v. Tucker, 961 P.2d 1126, 1131 (Colo. 1998); D.R. 
Horton, Inc.-Denver v. Bischof & Coffman Constr., LLC, 217 P.3d 
1262, 1267 (Colo. App. 2009). But we observe that the premise of 
this argument – that participating private schools are public 
schools – is incorrect. 
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university or other literary or scientific insti-
tution, controlled by any church or sectarian 
denomination whatsoever. . . .  

 The district court ruled that the CSP violates this 
provision essentially for the same reasons it found a 
violation of article II, section 4. And essentially for 
the same reasons we have concluded that the CSP 
does not violate article II, section 4, we conclude that 
it does not violate article IX, section 7.22 

 In Americans United, the supreme court also 
rejected a challenge to the higher education grant 
program under article IX, section 7. The court consid-
ered a number of things: (1) the aid is intended to 
assist the student and any benefit to the institution is 
incidental; (2) the aid is available only to students 
attending institutions of higher education, where 
“there is less risk of religion intruding into the secu-
lar educational function of the institution than there 
is at the level of parochial elementary and secondary 
education”; (3) the aid is available to students attend-
ing both public and private institutions; and (4) the 
criteria for institutional eligibility require a strong 
commitment to academic freedom. Americans United, 
648 P.2d at 1083-84. 

 
 22 Contrary to the dissent’s suggestion, we do not hold that 
the limitations of article IX, section 7 are merely coextensive 
with those of the Religion Clauses of the First Amendment. Ar-
ticle IX, section 7 may well prohibit types of funding that the 
First Amendment does not. But, as noted above, we need not 
decide that question. 
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 As previously discussed, the CSP, like the pro-
gram at issue in Americans United, is intended to 
benefit students and their parents, and any benefit to 
the participating schools is incidental. “Such a remote 
and incidental benefit does not constitute . . . aid to 
the institution itself within the meaning of Article IX, 
Section 7.” Id.; cf. Zelman, 536 U.S. at 652 (holding 
that school choice program substantially similar to 
the CSP did not violate the First Amendment because 
any advancement of religion was only incidental and 
was attributable to the individual aid recipients, not 
the government). And although the aid here is not 
available to students attending public schools (be-
cause attendance at public schools is free), it is avail-
able to students attending private schools without 
any religious affiliation. The CSP is neutral toward 
religion, and funds make their way to private schools 
with religious affiliation by means of personal choices 
of students’ parents. 

 Consideration of the other matters considered by 
the court in Americans United is problematic here 
because those matters involve an inquiry into the 
extent to which the participating private schools are 
“sectarian.” Such an inquiry is, in our view, foreclosed 
by the First Amendment’s Religion Clauses, as fully 
discussed above. 

 But, in any event, we are not persuaded by the 
dissent’s assertion that the distinction between insti-
tutions of higher education (colleges and universities) 
and elementary and secondary schools was crucial to 
the court’s holding. As noted, in Americans United the 
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court held that because the program was intended 
to benefit parents and their children, any indirect 
benefit to the schools was not “in aid of ” any religious 
organization. Americans United, 648 P.2d at 1083-84. 
This principle holds true regardless of the nature of 
the school – in all events the aid is incidental and 
therefore not in violation of article IX, section 7. 

 And we note that nothing in the text of article IX, 
section 7 even remotely hints at the distinction on 
which the dissent relies. 

 As relevant here, the provision prohibits “any-
thing in aid of any church or sectarian society” or 
“anything . . . to help support or sustain any school 
. . . controlled by any church or sectarian denomi-
nation. . . .” Logically, because the provision is not 
limited to support of the religious mission of any 
religious institution, inquiry into the extent of reli-
gious instruction at a particular school would appear 
to be irrelevant. 

 We also observe that the CSP, like the program at 
issue in Americans United, includes eligibility criteria 
designed to assure that participating private schools’ 
educational programs “produce[ ] student achieve-
ment and growth results for [participating students] 
at least as strong as what District neighborhood and 
charter schools produce.” And the CSP provides for 
regular District oversight to assure that participating 
private schools are meeting the secular requirements 
of the program. 
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 Thus, even if we assume that consideration of all 
the facts discussed in Americans United remains con-
stitutionally permissible, we conclude that our hold-
ing is consistent with Americans United.23 

 We are unpersuaded by the out-of-state cases on 
which the dissent relies, Cain v. Horne, 202 P.3d 1178 
(Ariz. 2009); Bush v. Holmes, 886 So. 2d 340 (Fla. 
Dist. Ct. App. 2004), aff ’d on other grounds, 919 
So. 2d 392 (Fla. 2006); and Witters v. State Commis-
sion for the Blind, 771 P.2d 1119 (Wash. 1989).24 In 
Cain, for example, the court based its holding on the 
conclusion that the fact money was transferred to 
parents, who had chosen the private schools their 
children would attend, was irrelevant. Cain, 202 P.3d 
at 1184. That reasoning, which is typical of the rea-
soning in the cases on which the dissent relies, is 
flatly at odds with our supreme court’s reasoning in 
Americans United, in which the court deemed the 
neutral character of the grant programs as essen-
tially determinative.25 

 
 23 Our analysis in this regard also applies to plaintiffs’ claim 
under article IX, section 4. 
 24 Univ. of Cumberlands v. Pennybacker, 308 S.W.3d 668 
(Ky. 2010), another case on which the dissent relies, is entirely 
inapposite. That case did not concern a facially neutral program 
like the CSP. Rather, it concerned a bill directly appropriating 
state money to build a pharmacy school building on the campus 
of a particular college affiliated with a religious institution. Id. 
at 671. 
 25 This leads us to observe that to accept the dissent’s view 
that the “clear and unambiguous” language of article IX, section 

(Continued on following page) 
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 Having considered “the entire statutory scheme 
measured against the constitutional proscription,” 
648 P.2d at 1083, we conclude that the CSP does not 
violate article IX, section 7. 

 
3. Article IX, § 8 – Religion in Public 

Schools 

 Article IX, section 8 provides in relevant part: 

No religious test or qualification shall ever 
be required of any person as a condition of 
admission into any public educational insti-
tution of the state, either as a teacher or stu-
dent; and no teacher or student of any such 
institution shall ever be required to attend or 
participate in any religious service whatso-
ever. No sectarian tenets or doctrines shall 
ever be taught in the public school. . . .  

 Although this provision plainly applies to “public 
educational institution[s]” and “public school[s],” the 
district court reasoned that it applies to the CSP be-
cause participating students would be enrolled in the 
Charter School. It then concluded that participating 

 
7 requires invalidation of the CSP would require us also to say 
that Americans United was wrongly decided. According to the 
dissent, the plain language of the provision dictates that when-
ever state money makes its way to a private school affiliated 
with a religious institution, the provision is violated. Americans 
United unequivocally held to the contrary. The purpose of the 
aid and the identity of the person or entity choosing the school 
make all the difference in determining whether money is “in aid 
of ” such an institution. 
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private schools’ admissions criteria (which in some 
cases include religious qualifications) and require-
ments of attendance at religious services and reli-
gious instruction could be imputed to the Charter 
School. Thus, the district court found that the CSP 
impermissibly imposes religious tests for admission 
to public institutions of the state, requires students of 
such institutions to attend religious services, and al-
lows sectarian tenets or doctrines to be taught in 
public schools. We disagree with the district court’s 
reasoning. 

 The district court failed sufficiently to account 
for the fact that attendance at any of the partici-
pating private schools is not required by the CSP; 
such attendance is by parental choice. Moreover, as 
discussed above, participation in the CSP does not 
transform private schools into public schools. 

 Nor does the fact students would be enrolled in 
the Charter School for administrative purposes jus-
tify imputing requirements of the participating pri-
vate schools to the Charter School. The reality is 
that, for educational purposes, participating students 
would be enrolled in the participating private schools, 
as to which article IX, section 8 has no application by 
its express terms.26 

 
 26 Defendants argue that the first two sentences of article 
IX, section 8 do not apply to public elementary and secondary 
schools, but only to institutions of higher education. We do not 
need to resolve that issue, however, because even if we assume 

(Continued on following page) 
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 Therefore, we conclude that the CSP does not 
violate article IX, Section 8. 

 
C. Article V, § 34 – Prohibited Appropriations 

 Article V, section 34 provides: “No appropriation 
shall be made for . . . educational . . . purposes to any 
person, corporation or community not under the ab-
solute control of the state, nor to any denominational 
or sectarian institution or association.” The district 
court found that the CSP violates this provision in 
two ways. First, because “payment of state funds is 
made directly to the” participating private schools, 
appropriations are thereby made to entities not under 
absolute state control. And second, for the same rea-
son, appropriations are made to religious organiza-
tions. The district court misconstrued the provision. 

 Article V, section 34 is part of article V of the 
Colorado Constitution, which deals with the structure 
and powers of the General Assembly. See, e.g., art. V, 
§ 1(1). Article V includes two provisions dealing with 
appropriations, sections 32 and 34. The appropria-
tions encompassed by those sections clearly are ap-
propriations by the General Assembly itself. Colo. 
Gen. Assembly v. Lamm, 700 P.2d 508, 519 (Colo. 
1985) (“the power of the General Assembly over 
appropriations is absolute”); Lyman v. Town of Bow 
Mar, 188 Colo. 216, 227, 533 P.2d 1129, 1136 (1975) 

 
that the first two sentences apply to elementary and secondary 
schools, we perceive no violation. 
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(article V, section 34 “refers only to state funds and 
does not extend to municipalities”); Williamson v. Bd. 
of Comm’rs (In re House), 23 Colo. 87, 91, 46 P. 117, 
118 (1896) (article V “had in contemplation the dis-
bursement of state funds only, and their disposition 
by the state in its corporate capacity . . . ”). 

 No such disbursement would occur under the 
CSP. The General Assembly appropriates state money 
for elementary and secondary education to the Colo-
rado Department of Education, which in turn distrib-
utes it to local school districts in the form of total per 
pupil revenue. At that point, ownership of the funds 
passes to the local school districts. Craig, 89 Colo. at 
144-45, 299 P. at 1066; see § 22-54-104(1)(a). The 
District’s expenditure of funds under the CSP, there-
fore, does not constitute an appropriation by the 
General Assembly. 

 Further, in Americans United, the supreme court 
held that the grant program there at issue does not 
violate the prohibition of article V, section 34 barring 
appropriations from being made to entities not under 
absolute state control because (1) the aid is designed 
to assist the students, not the institutions, and there-
fore any benefit to the institutions is incidental; and 
(2) the aid serves a discrete and particularized public 
purpose, namely, to provide assistance to Colorado 
resident students attending institutions of higher 
education, which predominates over any individual 
interest incidentally served by the program. Ameri-
cans United, 648 P.2d at 1074, 1083-86. The CSP 
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survives scrutiny under article V, section 34 for 
similar reasons. 

 The district court found that “the purpose of the 
[CSP] is to aid students and parents, not sectarian 
institutions.” Any benefit to the participating private 
school is incidental, occasioned by the individual 
choices of students’ parents. Cf. Simmons-Harris, 711 
N.E.2d at 212 (holding that similar school choice 
program did not violate constitutional prohibition on 
use of state school funds because schools receive 
money “only as the result of independent decisions of 
parents and students”). 

 And the CSP serves discrete and particularized 
public purposes. Indeed, it has three such purposes, 
“to provide greater educational choice for students 
and parents to meet individualized student needs, im-
prove educational performance through competition, 
and obtain a high return on investment of [District] 
educational spending.” We perceive no principled dis-
tinction between these purposes and that found suf-
ficient in Americans United. 

 The district court sought to distinguish Ameri-
cans United on the grounds that, unlike the program 
at issue in Americans United, the CSP does not have 
“any of the prophylactic measures” to assure that 
religion would not intrude on the secular education 
function. For the reasons discussed above, that pur-
ported distinction is untenable. 

 As for the prohibition against appropriations 
to religious organizations, we perceive no basis for 
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applying a different analysis to that prohibition than 
that applied to the prohibition against appropriations 
to entities not under absolute state control.27 

 Therefore, we conclude that the CSP does not 
violate article V, section 34. 

 
III. Briefs of Amici Curiae 

 We have received a number of briefs of amici 
curiae supporting and opposing the district court’s 
judgment. Some amici curia raise contentions based 
on constitutional and statutory provisions that were 
not raised by plaintiffs. That is not the proper role of 
amici curiae. See Gorman, 961 P.2d at 1131; SZL, Inc. 
v. Indus. Claim Appeals Office, 254 P.3d 1180, 1189 
(Colo. App. 2011); D.R. Horton, 217 P.3d at 1267. 

 Some amici curiae urge us to affirm or reverse 
the district court’s judgment purely for policy reasons, 
without regard for the governing law. Because mak-
ing decisions based on such reasons is not part of the 
courts’ constitutional function, these arguments are 
improper. Such arguments should be directed to the 
appropriate law-making bodies. See Town of Telluride 

 
 27 In Cain, 202 P.3d 1178, the Arizona Supreme Court held 
that two school choice programs violated two provisions of the 
Arizona Constitution prohibiting appropriations to religious estab-
lishments and private or sectarian schools. But those programs, 
unlike the CSP, were funded by direct appropriations by the 
state legislature. And, as discussed above, we do not see how the 
court’s analysis in that case can be squared with Americans 
United. 
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v. Lot Thirty-Four Venture, L.L.C., 3 P.3d 30, 38 (Colo. 
2000) (“[C]ourts must avoid making decisions that are 
intrinsically legislative. It is not up to the court to 
make policy or to weigh policy.”). 

 
IV. Conclusion 

 Plaintiffs failed to carry their burden of proving 
the unconstitutionality of the CSP beyond a reason-
able doubt, or by any other potentially applicable 
standard. None of them have standing to assert a 
claim under the Act. Accordingly, the district court’s 
judgment cannot stand. 

 The judgment is reversed, and the case is re-
manded to the district court for entry of judgment in 
defendants’ favor. 

 JUDGE GRAHAM concurs. 

 JUDGE BERNARD dissents. 

 
 JUDGE BERNARD dissenting. 

 This difficult case springs from an important 
public responsibility – educating children – and from 
thorny questions surrounding the mechanisms that 
can be employed to fund that responsibility. What 
those funding mechanisms should be and how they 
should be maintained are questions that should, in 
most circumstances, be answered by local school 
boards. 
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 But this case involves an exception to that gen-
eral rule. One of the circumstances that cannot be 
finally resolved by a local school board is whether a 
particular funding mechanism that it has chosen 
violates the federal or state constitution. 

 Colorado Constitution article IX, section 7 (sec-
tion 7) is far more detailed and focused on the issues 
in this case than is the language of the First Amend-
ment. Section 7’s language is unambiguous. In my 
view, it prohibits public school districts from channel-
ing public money to private religious schools. 

 I think that the Choice Scholarship Program is a 
pipeline that violates this direct and clear constitu-
tional command. I would follow this command, and I 
would conclude that section 7 

• establishes greater protection against the es-
tablishment of religion in Colorado’s public 
elementary, middle, and high schools than 
does the First Amendment’s Establishment 
Clause; 

• does not offend the Establishment Clause, 
the First Amendment’s Free Exercise Clause, 
or the Fourteenth Amendment’s Equal Pro-
tection Clause; 

• bars transferring public funds to private re-
ligious elementary, middle, and high schools; 
and 

• renders the Choice Scholarship Program, 
created by Douglas County School District 
RE-1, unconstitutional. 
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 Because I would reach these conclusions, I re-
spectfully dissent from the majority’s resolution of 
this case. I would, instead, affirm the district court’s 
decision to permanently enjoin the scholarship pro-
gram. 

 Although I dissent, I do not impute any improper 
bias or sinister motive to the local school board. The 
trial court found that the purpose of the scholarship 
program was a “well-intentioned effort to assist stu-
dents . . . not sectarian institutions.” But the fact that 
the school board acted with a good heart does not 
mean that it can choose a solution to the admittedly 
complex and vexing problems surrounding educating 
children that violates Colorado’s Constitution. 

 
I. Principles Used to Interpret Constitutional Sec-

tions 

Our state “constitution derives its force . . . 
from the people who ratified it, and their un-
derstanding of it must control. This is to be 
arrived at by construing the language[ ] used 
in the instrument according to the sense 
most obvious to the common understanding.” 

People v. Rodriguez, 112 P.3d 693, 696 (Colo. 2005) 
(quoting Alexander v. People, 7 Colo. 155, 167, 2 P. 
894, 900 (1884)). 

 We give the language of our constitution its “ordi-
nary and common meaning” in order to give “effect to 
every word and term contained therein, whenever 
possible.” Id. (quoting Bd. of Cnty. Comm’rs v. Vail 



App. 126 

Assocs., Inc., 19 P.3d 1263, 1273 (Colo. 2001)). If 
the language “is plain, its meaning clear, and no 
absurdity involved, constitutional provisions must be 
declared and enforced as written.” Id. (quoting In re 
Great Outdoors Colo. Trust Fund, 913 P.2d 533, 538 
(Colo. 1996)). “[I]n doing so, technical rules of con-
struction should not be applied so as to defeat the 
objectives sought to be accomplished by the provision 
under consideration.” Id. (quoting Cooper Motors v. 
Bd. of Cnty. Comm’rs, 131 Colo. 78, 83, 279 P.2d 685, 
688 (1955)). 

 If it seems that a section of the Colorado Con-
stitution implies limitations on rights or on the 
legislature’s authority, “it becomes highly important 
to ascertain, if that may be done, what the framers of 
the Constitution really had in mind, and actually 
intended to cover, by the enactment of this provision.” 
Schwartz v. People, 46 Colo. 239, 257, 104 P. 92, 98 
(1909). To do so, we read the record of the constitu-
tional convention’s proceedings and look to “the atti-
tude of the members of that body, as shown by the 
record concerning the then[-]existing laws on that 
subject.” Id. 

 “Where the analogous federal and state consti-
tutional provisions are textually identical, we have 
always viewed cases interpreting the federal constitu-
tional provision as persuasive authority.” People v. 
Dunaway, 88 P.3d 619, 630 (Colo. 2004). However, 
such decisions do not bind us. See High Gear & Toke 
Shop v. Beacom, 689 P.2d 624, 628 n.1 (Colo. 1984) 
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(Tenth Circuit’s interpretation of Colorado statute 
was not binding on Colorado Supreme Court). 

 Our supreme court has interpreted sections of 
the Colorado Constitution differently than the United 
States Supreme Court has interpreted similarly 
worded sections of the federal constitution. For ex-
ample, our supreme court’s holding that a person has 
a reasonable expectation of privacy in the telephone 
numbers that he or she dials, which is based on 
Colorado Constitution article II, section 7, is more 
restrictive than the federal rule, which is based on 
the Fourth Amendment. Compare Smith v. Maryland, 
442 U.S. 735, 742-45 (1979), with People v. Sporleder, 
666 P.2d 135, 140-42 (Colo. 1983). Colorado’s rule, 
which is based on Colorado Constitution article II, 
section 18, barring retrial after an appellate court 
reverses a trial court’s order of dismissal before a 
verdict has been rendered, is stricter than the fed- 
eral rule, which is based on the Fifth Amendment’s 
Double Jeopardy Clause. Compare United States 
v. Scott, 437 U.S. 82, 98-99  (1978), with Krutka v. 
Spinuzzi, 153 Colo. 115, 124-27, 384 P.2d 928, 933-35 
(1963). 

 Another example involves speech. The protec-
tions found in the First Amendment apply to the 
states. Curious Theatre Co. v. Colorado Dep’t of 
Public Health & Environment, 220 P.3d 544, 551 
(Colo. 2009). These protections trump conflicting 
state constitutional sections. Id. However, “the First 
Amendment limits the power of the federal and state 
governments to abridge individual freedoms, not the 
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power of states to even further restrict governmental 
impairment of those individual freedoms.” Id. The 
United States Supreme Court has “acknowledged 
each State’s ‘sovereign right to adopt in its own 
Constitution individual liberties more expansive than 
those conferred by the Federal Constitution.’ ” Bock v. 
Westminster Mall Co., 819 P.2d 55, 59 (Colo. 1991) 
(quoting PruneYard Shopping Center v. Robins, 447 
U.S. 74, 81 (1980)). Thus, the First Amendment sets 
the constitutional minimum level of protection that 
states must provide, but “a state may, if it so chooses, 
afford its residents a greater level of protection under 
its state constitution than that bestowed by the 
Federal Constitution.” Tattered Cover, Inc. v. City of 
Thornton, 44 P.3d 1044, 1053-54 (Colo. 2002). 

 When interpreting Colorado Constitution, article 
II, section 10, which addresses free speech, our su-
preme court has repeatedly held that this Colorado 
constitutional section “provides broader free speech 
protections than the Federal Constitution.” Id. at 
1054 & n.18 (collecting cases). Such conclusions have 
been based on “differences between the language of 
the First Amendment . . . and the language of the 
Colorado Constitution” and Colorado’s “extensive his-
tory of affording broader protection under the Colo-
rado Constitution for expressive rights.” Id. at 1054. 

 However, it is fundamentally important to keep 
in mind that those courts that 

fail to explain important divergences from 
precedent run the risk of being accused of 
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making policy decisions based on subjective 
result-oriented reasons. . . .  

[C]ourts should be hesitant in interpreting 
identical language in state constitutions dif-
ferently in their efforts to reach conclusions 
which differ from the United States Supreme 
Court. Principled differences between the 
state and federal constitutions are a neces-
sary and important aspect of our system of 
federalism. Differences exist and should be 
applied when appropriate. 

Sporleder, 666 P.2d at 149-50 (Erickson, J., dissent-
ing); see also People v. Timmons, 690 P.2d 213, 218 
(Colo. 1984) (Erickson, C.J., dissenting) (“[W]hen pro-
visions of the Colorado Constitution closely parallel 
the federal constitution, or in areas in which state 
rules or statutes are enacted pursuant to or closely 
dovetail federal acts or policies, the decisions of the 
United States Supreme Court should be approached 
with deference. . . . A state court should attempt to 
carefully set forth reasons why it believes that state 
law or policy leads to a different result.”). 

 But, as I explain in some detail below, (1) the 
language in section 7 is much different from the 
language of the First Amendment, and, thus, those 
two constitutional sections are not closely parallel, see 
Tattered Cover, Inc., 44 P.3d at 1054; (2) prior deci-
sions of the United States Supreme Court and the 
Colorado Supreme Court have not eliminated those 
differences as far as the facts of this case are con-
cerned; (3) there are principled differences between 



App. 130 

the First Amendment and section 7, and recognizing 
them here is appropriate; and (4) applying section 7 
to this case does not violate the Free Exercise, Estab-
lishment, or Equal Protection Clauses. 

 
II. Analysis of the Text of the First Amendment 

and Section 7 

A. The Text 

 The Colorado Constitution creates an obligation 
that does not appear anywhere in the United States 
Constitution. Colorado Constitution article IX, section 
2, states: 

The general assembly shall . . . provide for 
the establishment and maintenance of a 
thorough and uniform system of free public 
schools throughout the state, wherein all res-
idents of the state, between the ages of six 
and twenty-one years, may be educated gra-
tuitously. 

See Cary v. Board of Educ., 598 F.2d 535, 543 (10th 
Cir. 1979) (“[T]he Supreme Court has ruled there 
is no constitutional right to an education. Whether 
there is a public education system is left to the 
states.” (citation omitted) (citing San Antonio Indep. 
Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973))). 

 The United States Constitution does not address 
the creation of any schools, let alone a “uniform sys-
tem of free public schools.” More specifically, there is 
no discussion of the duty to create such a system, or 
what its parameters should be, or what limitations 
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should be placed upon it, in the First Amendment. 
The First Amendment simply states that “Congress 
shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof. . . .” 

 As a result, the United States Constitution does 
not expressly address the situation that we face here: 
the intersection of public education, public tax dol-
lars, and private religious schools. However, in my 
view, the Colorado Constitution specifically addresses 
that intersection. 

 Section 7, which is entitled “Aid to private 
schools, churches, sectarian purpose, forbidden,” 
states: 

Neither the general assembly, nor any . . . 
school district . . . , shall ever make any ap-
propriation, or pay from any public fund or 
moneys whatever, anything in aid of any 
church or sectarian society, or for any sec-
tarian purpose, or to help support or sustain 
any school, academy, seminary, college, uni-
versity or other literary or scientific institu-
tion, controlled by any church or sectarian 
denomination whatsoever; nor shall any 
grant or donation of land, money or other 
personal property, ever be made by the state 
. . . to any church, or for any sectarian pur-
pose. 

 
B. Interpretation of the Text 

 Giving the language of this section its ordinary 
and common meaning, and giving effect to every word 
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in it, see Rodriguez, 112 P.3d at 696, I would conclude 
that this language is clear and unambiguous. I would 
further conclude that, because the language is plain, 
its meaning is clear, and there is no absurdity in-
volved, this constitutional section must be “declared 
and enforced as written.” See id. I would not employ 
technical rules of construction to defeat the clearly 
stated objectives found in this section, see id. and, 
because the language is so clear, I do not think it 
“implies” limitations on the school district’s authority, 
see Schwartz, 46 Colo. at 257, 104 P. at 98. 

 Rather, those limitations are, in my view, patent. 
Under section 7, school districts cannot “ever make 
any appropriation” or “pay from any public fund or 
moneys whatever, anything” to “help support or sus-
tain” elementary, middle, or high schools that are 
“controlled by any church or sectarian denomination 
whatsoever.” (Emphases supplied.) 

 Courts in other states have interpreted similar 
sections in their state constitutions to reach a similar 
result. In Witters v. State Comm’n for the Blind, 112 
Wash. 2d 363, 368-70, 771 P.2d 1119, 1121-22 (1989), 
the Washington Supreme Court considered a section 
in the Washington Constitution that stated that “[n]o 
public money . . . shall be . . . applied to any religious 
. . . instruction.” Wash. Const. art. 1, § 11. Relying on 
that section, the court held that a state commission 
properly denied a student’s request that the state 
“pay for a religious course of study at a religious 
school, with a religious career as his goal.” 112 
Wash. 2d at 368, 771 P.2d at 1121. 
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 In Bush v. Holmes, 886 So. 2d 340, 347-61 (Fla. 
Dist. Ct. App. 2004), aff ’d on other grounds, 919 
So. 2d 392 (Fla. 2006), the Florida District Court of 
Appeal evaluated a section of the Florida Constitu-
tion that stated that the revenue of the state or of 
political subdivisions of the state could not be used 
“directly or indirectly in aid of any church, sect, or 
religious denomination or in aid of any sectarian 
institution.” Fla. Const. art. I, § 3. The court held that 
a state scholarship program that provided vouchers 
for students to attend religious schools violated this 
section. 

 In Cain v. Horne, 220 Ariz. 77, 83, 202 P.3d 1178, 
1185 (2009), the Arizona Supreme Court examined a 
section in the Arizona Constitution that stated that 
“[n]o . . . appropriation of public money [shall be] 
made in aid of any . . . private or sectarian school.” 
Ariz. Const. art. IX, § 10. The court concluded that a 
proposed voucher program that would have provided 
funds for students to attend religious schools violated 
this section. 

 In University of Cumberlands v. Pennybacker, 
308 S.W.3d 668, 679-80 (Ky. 2010), the Kentucky 
Supreme Court analyzed a section of the Kentucky 
Constitution that prohibited public funds from being 
“appropriated to, or used by, or in aid of, any church, 
sectarian or denominational school.” Ky. Const. § 189. 
The court decided that this section barred the legisla-
ture from appropriating money to build a pharmacy 
school building on the campus of a Baptist college. 
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 I am persuaded by the reasoning in these cases, 
and I would follow them here. 

 In doing so, I recognize that the Supreme Courts 
of Wisconsin and Ohio have reached a different 
result. Simmons-Harris v. Goff, 86 Ohio St. 3d 1, 711 
N.E.2d 203 (1999) (interpreting state constitutional 
section as having the same meaning as the Estab-
lishment Clause); Jackson v. Benson, 218 Wis. 2d 835, 
878, 578 N.W.2d 602, 621 (1998) (same). Those cases 
are distinguishable because the constitutional lan-
guage that they interpret is substantially different 
from section 7. The Ohio Constitution section states, 
“no religious or other sect, or sects, shall ever have 
any exclusive right to, or control of, any part of the 
school funds of this state.” Ohio Const. art. VI, § 2. 
The Wisconsin Constitution section states, “nor shall 
any money be drawn from the treasury for the benefit 
of religious societies, or religious or theological semi-
naries.” Wis. Const. art. I, § 18. Further, based on the 
analysis in this dissent, I disagree with the reasoning 
in those opinions. 

 The United States Supreme Court’s decision in 
Locke v. Davey, 540 U.S. 712 (2004), supports my 
position. There, the Washington legislature created a 
scholarship program in postsecondary education. But 
because a section of the Washington Constitution 
barred the use of public funds for religious instruc-
tion, Wash. Const. art. 1, § 11, the legislature stated 
that the scholarship could not be employed to gain “a 
degree in theology.” Id. at 715-16 (quoting Wash. Rev. 
Code § 250.80.020(12)(f)). 
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 Locke held that the prohibition of such use of 
public funds was constitutional because it 

imposes neither criminal nor civil sanctions 
on any type of religious service or rite. It 
does not deny to ministers the right to par-
ticipate in the political affairs of the commu-
nity. And it does not require students to 
choose between their religious beliefs and re-
ceiving a government benefit. The State has 
merely chosen not to fund a distinct category 
of instruction. 

Id. at 720-21 (citations omitted). 

 Locke recognized that there is “play in the joints” 
between the Free Exercise and Establishment Clauses, 
which means that there is room for some “state 
actions permitted by the Establishment Clause but 
not required by the Free Exercise Clause.” Id. at 718-
19 (quoting Walz v. Tax Comm’n, 397 U.S. 664, 669 
(1970)). 

 Although the section of the Washington Constitu-
tion that Locke addressed is different from the one at 
issue here, I am convinced that section 7 fits comfort-
ably into the space created by the “play in the joints” 
that Locke described. Section 7 does not create civil or 
criminal penalties; it does not discourage any person 
professing any faith from participating in political 
affairs; and it does not require anyone to avoid or 
renounce the governmental benefit in question, which 
is a secular education. 
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 Other courts have reached similar conclusions 
when evaluating state constitutional sections or stat-
utes that prohibit funding religious schools. Wirzburger 
v. Galvin, 412 F.3d 271, 280-81 (1st Cir. 2005) (Mas-
sachusetts constitutional section barring popular 
initiatives that would channel public financial sup-
port to religiously affiliated schools was constitu-
tional under Locke); Eulitt v. Maine, 386 F.3d 344, 
354 (1st Cir. 2004) (“[Locke] confirms that the Free 
Exercise Clause’s protection of religious beliefs and 
practices from direct government encroachment does 
not translate into an affirmative requirement that 
public entities fund religious activity simply because 
they choose to fund secular equivalents of such activ-
ity. . . . The fact that the state cannot interfere with a 
parent’s fundamental right to choose religious educa-
tion for his or her child does not mean that the state 
must fund that choice.”); University of Cumberlands, 
308 S.W.3d at 679-80 (“Locke . . . firmly supports our 
conclusion that the Kentucky Constitution does not 
contravene the Free Exercise Clause when it prohib-
its appropriations of public tax monies to religious 
schools.”); Anderson v. Town of Durham, 895 A.2d 
944, 958-59 (Me. 2006) (statute’s prohibition of fund-
ing religious schools “does not burden or inhibit 
religion in a constitutionally significant manner”); 
Bush, 886 So. 2d at 363-66 (“[L]ike the Washington 
provision in Locke, the Florida no-aid provision is an 
expression of a substantial state interest of prohibit-
ing the use of tax funds ‘directly or indirectly’ to aid 
religious institutions.”); cf. Chittenden Town Sch. 
Dist. v. Dep’t of Educ., 169 Vt. 310, 343-44, 738 A.2d 
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539, 563 (1999) (pre-Locke case; tuition reimburse-
ment plan to parochial schools was unconstitutional 
under Vermont Constitution section that prohibited 
the use of public funds to pay for religious worship; 
the state constitutional section did not violate the 
Free Exercise Clause). 

 Applying this authority, I would conclude that 
section 7 does not violate the Establishment Clause. 
Rather, it permissibly sets forth a different, more re-
strictive non-establishment standard. This is because 
there are “strong state antiestablishment interests in 
prohibitions on the support of religious establish-
ments,” University of Cumberlands, 308 S.W.3d at 
680, such as private elementary, middle, or high 
schools “controlled by any church or sectarian denom-
ination.” Section 7; see Bush, 886 So. 2d at 357-61. 

 
C. Americans United, Zelman, and Colorado 

Christian University 

 There are three cases at the core of the conten-
tion that the express language of section 7 does not 
control the outcome here. I do not believe that these 
cases dictate such a conclusion, and I think that there 
are strong and principled reasons for distinguishing 
them. I address them in the following order: Ame-
icans United for Separation of Church and State 
Fund v. State, 648 P.2d 1072 (Colo. 1982); Zelman v. 
Simmons-Harris, 536 U.S. 639 (2002); and Colorado 
Christian University v. Weaver, 534 F.3d 1245 (10th 
Cir. 2008). 
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1. Americans United 

a. Interpretation of Section 7 

 The supreme court observed in Americans United 
that, when “interpreting the Colorado Constitution 
. . . we cannot erode or undermine any paramount 
right flowing from the First Amendment.” Americans 
United, 648 P.2d at 1078. I read this statement as 
being no more than the important, but unremarkable, 
recognition that sections of a state constitution can-
not eliminate the protections of the First Amendment. 
See Curious Theatre Co., 220 P.3d at 551. 

 However, once that principle is understood and 
followed, the supreme court also made clear that the 
boundaries of section 7 are not the same as those of 
the First Amendment. Rather, the court stated the 
opposite. It recognized that, although section 7 “ad-
dress[es] interests not dissimilar in kind to those 
embodied” in the Free Exercise and Establishment 
Clauses, “First Amendment jurisprudence” is not 
“necessarily determinative of state constitutional 
claims,” although such jurisprudence “cannot be 
totally divorced from the resolution of these claims.” 
Americans United, 648 P.2d at 1078. Thus, “resolu-
tion of issues under [section 7] ultimately requires 
analysis of the text and purpose of that section.” 
Conrad v. City & Cnty. of Denver, 656 P.2d 662, 667, 
671 (Colo. 1982) (emphasis supplied) (describing the 
court’s analysis of the scope of the Preference Clause 
of Colo. Const. art. II, § 4, which addresses religious 
freedom); see also Conrad v. City & Cnty. of Denver, 
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724 P.2d 1309, 1316 (Colo. 1986) (“[U]nder certain 
circumstances we could find a violation of the Prefer-
ence Clause [of Colo. Const. art. II, § 4], where, under 
the same or similar factual circumstances, the United 
States Supreme Court had declined to find a violation 
of the Establishment Clause.”). 

 As I see it, the text and purpose of section 7 are 
significantly different from the text and purpose of 
the Establishment Clause. 

 
b. Universities and Colleges vs. Elemen-

tary, Middle, and High Schools 

 Our supreme court held in Americans United 
that a statutory scheme for the distribution of grants 
to private and sectarian colleges was, as pertinent 
here, constitutional under section 7. 

 However, the supreme court carefully qualified 
this holding, stating that it was based on “significant 
differences between the religious aspects of church-
affiliated institutions of higher education, on the one 
hand, and parochial elementary and secondary 
schools on the other.” Americans United, 648 P.2d at 
1079. The court quoted Tilton v. Richardson, 403 U.S. 
672, 685-86 (1971) (plurality opinion), as the ra-
tionale for this distinction. 

The “affirmative if not dominant policy” of 
the instruction in pre-college church schools 
is “to assure future adherents to a particular 
faith by having control of their total educa-
tion at any early age”. . . . There is substance 
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to the contention that college students are 
less impressionable and less susceptible to 
religious indoctrination. . . . The skepticism 
of the college student is not an inconsidera-
ble barrier to any attempt or tendency to 
subvert the congressional objectives and lim-
itations. Furthermore, by their very nature, 
college and postgraduate courses tend to lim-
it the opportunities for sectarian influence by 
virtue of their own internal disciplines. 
Many church-related colleges and universi-
ties are characterized by a high degree of ac-
ademic freedom and seek to evoke free and 
critical responses from their students. 

Americans United, 648 P.2d at 1079. 

 The supreme court repeated this distinction 
when specifically addressing the constitutionality of 
the statute under section 7. 

[T]he financial assistance is available only to 
students attending institutions of higher ed-
ucation. Because as a general rule religious 
indoctrination is not a substantial purpose of 
sectarian colleges and universities, there is 
less risk of religion intruding into the secular 
educational function of the institution than 
there is at the level of parochial elementary 
and secondary education. 

Id. at 1084. 

 The distinction between colleges and universities, 
on the one hand, and elementary, middle, and high 
schools, on the other hand, in cases involving the 
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establishment of religion has been reinforced in con-
texts analogous to the one at issue here. For example, 
in Santa Fe Independent School District v. Doe, 530 
U.S. 290 (2000), the United States Supreme Court 
held that school-sanctioned prayers at a public high 
school football game were unconstitutional under the 
Establishment Clause. The Court observed that “ado-
lescents are often susceptible to pressure from their 
peers toward [ ] conformity, and that the influence is 
strongest in matters of social convention.” Id. at 311-
12 (quoting Lee v. Weisman, 505 U.S. 577, 593 (1992)). 

 In Tanford v. Brand, 104 F.3d 982, 985-86 (7th 
Cir. 1997), the Seventh Circuit Court of Appeals held 
that a short, nonsectarian prayer and benediction 
offered at a university graduation ceremony did not 
violate the Establishment Clause. The court’s ra-
tionale was, at least in part, based on its observation 
that university students are more mature than 
younger students, and they are thus less likely to 
compromise their principles. See also Widmar v. 
Vincent, 454 U.S. 263, 274 n.14 (1981) (“[University 
students] are less impressionable than younger stu-
dents and should be able to appreciate that the Uni-
versity’s policy is one of neutrality toward religion.”); 
Chaudhuri v. Tennessee, 130 F.3d 232, 239 (6th Cir. 
1997) (“The [United States] Supreme Court has al-
ways considered the age of the audience an impor-
tant factor in the analysis [of Establishment Clause 
cases].”); cf. Morse v. Frederick, 551 U.S. 393, 410 
(2007) (“The [Free Speech Clause of the] First 
Amendment does not require schools to tolerate at 
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school events student expression that contributes to 
[the dangers of illegal drug use].”); Hazelwood Sch. 
Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988) (“[E]d-
ucators do not offend [the Free Speech Clause of] the 
First Amendment by exercising editorial control over 
the style and content of student speech in school-
sponsored expressive activities so long as their ac-
tions are reasonably related to legitimate pedagogical 
concerns.”). 

 
2. Zelman 

 Zelman held that an Ohio scholarship program 
that provided public money as scholarships to stu-
dents who elected to attend religiously affiliated 
private schools did not violate the Establishment 
Clause. The majority reasoned that the program was 
neutral toward religion; that private parental choice, 
not school district choice, routed the scholarship 
money to the religiously affiliated private schools; 
and that all schools in the district, public and private, 
could participate in the program. Zelman, 536 U.S. at 
662-63. 

 Zelman does not control the outcome here be-
cause it only analyzed the program under the Estab-
lishment Clause. It obviously did not mention section 
7, and it did not address the effect that specific lan-
guage, such as that found in section 7, would have on 
its analysis. For these reasons, Zelman is neither 
dispositive of, nor persuasively helpful in, figuring 
out how section 7 should be read. 
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 Further, Zelman did not hold that the Ohio 
scholarship program was mandated by the Estab-
lishment Clause. Rather, the Supreme Court con-
cluded that the Establishment Clause did not 
prohibit the program. Thus, Zelman leaves open the 
question whether a state constitutional section can 
prohibit such a program. 

 Moreover, I think that the Choice Scholarship 
Program suffers from fundamental defects that the 
programs examined in Zelman and Americans United 
did not display. 

 For example, parental choice is restricted. 
“[O]nce a pupil has been accepted into a qualified 
school under [the] program, the parents . . . have 
no choice; they must endorse the check . . . to the 
qualified school.” Cain, 220 Ariz. at 83, 202 P.3d at 
1184. 

 Second, focusing on parental choice does not, as a 
matter of state constitutional law, sufficiently amelio-
rate other problems associated with the program. As 
Justice Breyer pointed out in his dissent in Zelman, 
536 U.S. at 728, such focus does not consider the 
interests of those taxpayers who do not want to pay 
for the religious education of children. And it says 
nothing about the interests of the adherents of minor-
ity religions who are too few to build their own 
schools. 

 Third, students who participate in the program 
must be accepted by two schools, the private school 
and the Choice Scholarship School, which the school 
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district describes as a charter school. Even though 
charter schools must be “public, nonsectarian, non-
religious, non-home-based school[s] which operate [ ] 
within a public school district,” § 22-30.5-104(1), 
C.R.S. 2012, the manner in which the Choice Scholar-
ship School is operated demonstrates that the school 
district is significantly entangled with private reli-
gious schools. Although students in the program 
attend private schools, they are counted as part of the 
school district’s enrollment for purposes of receiving 
“per pupil” revenue from the state. Not every school 
in the school district participates in the program. The 
school district actively recruited some of the private 
religious schools that participate in the program, and 
some schools in the program are not in the district. 

 
3. Colorado Christian University 

 Colorado Christian University involved the same 
statutory scholarship program that our supreme court 
analyzed in Americans United. Relying on precedent 
from the United States Supreme Court, our supreme 
court concluded in Americans United that one of the 
reasons that the statute did not violate the Estab-
lishment Clause was because it permitted students 
attending “sectarian” schools to obtain scholarships, 
but it denied scholarships to students attending “per-
vasively sectarian” schools. Americans United, 648 
P.2d at 1079-81, 1083-84. 

 The Tenth Circuit held that the distinction be-
tween “sectarian” and “pervasively sectarian” schools 
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violated the Establishment Clause by “expressly 
discriminat[ing] among religions” in a manner that 
involved “unconstitutionally intrusive scrutiny of 
religious belief and practice.” Colorado Christian 
University, 534 F.3d at 1250. 

 We are not bound by the Tenth Circuit’s decision. 
Carter v. Brighton Ford, Inc., 251 P.3d 1179, 1182 
(Colo. App. 2010). More importantly, I respectfully 
submit that the distinction between sectarian and 
pervasively sectarian is a red herring in this case. 
The fulcrum on which the holding in Colorado Chris-
tian University balanced was discrimination among 
religions, based on a distinction between sectarian 
and pervasively sectarian schools. Colorado Christian 
University, 534 F.3d at 1257-60. My reading of section 
7 is that it denies funding to all private religious 
schools, and that, as a result, (1) there is no possible 
discrimination resulting in some private religious 
schools receiving funding and others not, see id. at 
1258; and (2) there is no requirement for government 
to engage in the sort of “intrusive scrutiny” into the 
particulars of “religious belief and practice,” see id. at 
1261-66. 

 In my view, section 7 does not focus on differ-
ences among religious doctrines, but on whether the 
controlling entity is any church or sectarian denomi-
nation. Indeed, I think that the Tenth Circuit agrees 
with this analysis. Colorado Christian University 
recognizes that section 7 “makes no distinction among 
religious institutions on the basis of the pervasive-
ness of their sectarianism.” Id. at 1268. As a result, 
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the “exclusionary provisions of the statute,” which 
were based on the distinction between sectarian and 
pervasively sectarian institutions, are “a square peg 
with respect to the . . . round hole” of section 7. Id. 

 It is easy enough, in my view, to determine 
whether the controlling entity is any church or sec-
tarian denomination. This analysis does not require 
making the intrusive inquiries into the particulars of 
religious belief and practice that are necessary to de-
termine whether an institution is sectarian or perva-
sively sectarian. Rather, it focuses on much broader, 
much less intrusive questions. For example, how does 
the entity refer to itself ? Does it define its school, or 
the students who attend the school, in terms of reli-
gion? See Mitchell v. Helms, 530 U.S. 793, 845 (2000) 
(O’Connor, J., concurring). Does it put its school to 
religious uses, such as teaching religious doctrine and 
engaging in religious indoctrination? See Americans 
United for Church & State v. Prison Fellowship 
Ministries, Inc., 509 F.3d 406, 424-25 (8th Cir. 2007). 
Does it claim that the school is exempt from property 
taxation under Colorado Constitution article X, 
section 5? See Maurer v. Young Life, 779 P.2d 1317, 
1333 n.21 (Colo. 1989) (“Avoiding a narrow construc-
tion of property tax exemptions based upon religious 
use . . . serves the important purpose of avoiding any 
detailed governmental inquiry into or resultant 
endorsement of religion that would be prohibited by 
the [E]stablishment [C]lause. . . .”). The inquiry 
would simply “consider[ ] the character of the 
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[school’s] owner and . . . the uses of the [school’s] 
propert[y].” Id. at 1331. 

 I would, therefore, conclude that Colorado Chris-
tian University is simply inapposite. 

 
III. Section 7’s Origins 

 One of the contentions here is that section 7 was 
brewed in a cauldron of anti-Catholic prejudice that 
was bubbling throughout the United States at the 
time that Colorado’s constitutional convention was 
held. The principal basis for this contention is the 
controversy surrounding the so-called Blaine Amend-
ment, a proposed, but ultimately defeated, amend-
ment to the United States Constitution. But before I 
explain the Blaine Amendment, I must put it in 
context. And to put it in context, I must provide a 
short history of public schools in our country. 

 
A. Public Schools in the Nineteenth Century 

 The concept of nonsectarian public schools, called 
“common schools” when they were originally intro-
duced, was a product of early nineteenth century 
American leaders who thought that “the education of 
children was indispensable for the stability and ul-
timate success of the new republic.” Steven K. Green, 
The Insignificance of the Blaine Amendment, 2008 
B.Y.U. L. Rev. 295, 301 (2008). Because “[p]ublic 
schools were seen as indispensable for inculcating the 
civic, moral, and religious virtues upon which the 
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republic depended,” there was a consensus for about 
the first half of the nineteenth century that the public 
school curriculum should contain a religious compo-
nent. Id. 

 This component was primarily Protestant, but, as 
the nineteenth century unfolded, “in order to ensure 
that the schools were accessible to children of all 
faiths, the curriculum would deemphasize religious 
doctrine out of respect for liberty of conscience and 
the theological differences of various denominations.” 
Id. at 302-03. The concept of “nonsectarian” public 
schools was designed to defuse “conflict among 
Protestant sects and to attract children excluded from 
the Protestant denominational schools.” Id. at 304. 

 At the beginning of the nineteenth century, there 
was little conflict between Catholics and Protestants 
over the religious component of public school cur-
riculums. The American Catholic population was 
relatively small. Id. However, as increasing numbers 
of Catholic and Jewish immigrants came to this 
country, attributes of the religious component of the 
public school curriculum became controversial. “[T]he 
Protestant prayer, Bible reading, hymn singing, and 
catechism found in books such as The McGuffey 
Reader became offensive to Catholics and the small 
number of American Jews.” Id. The King James 
Version of the Bible was read in the common schools, 
which affronted Catholics. Noah Feldman, Non-
Sectarianism Reconsidered, 18 J.L. & Pol. 65, 84-85 
(2002). 



App. 149 

 Catholics asked that the Bible not be read in pub-
lic schools. Protestant nativists replied that Catholics 
wanted schools to be “irreligious.” Id. at 86. There 
were significant expressions of anti-Catholic senti-
ment and some anti-Catholic violence. Id. This al-
ready troublesome situation was exacerbated by the 
emergence of the anti-Catholic “Know-Nothing” move-
ment in the 1850s. Meir Katz, The State of Blaine: A 
Closer Look at the Blaine Amendments and Their 
Modern Application, 12 Engage: J. Federalist Soc’y 
Prac. Groups 111, 112 (2011); see also Zelman, 536 
U.S. at 720-21 (Breyer, J., dissenting) (describing 
conflicts between Catholics and Protestants). 

 Partly in reaction to these expressions and this 
violence, Catholics established their own schools, 
which were “profoundly sectarian and exclusionary.” 
Feldman, 18 J.L. & Pol. at 86, 88-91. The Catholic 
Church argued that, if public tax money was to be 
allocated to public schools that read a Protestant 
Bible and taught Protestant principles, then Catholic 
schools should also be funded with public tax money. 
Katz, 12 Engage: J. Federalist Soc’y Prac. Groups at 
112. 

 There were also people who believed that no 
religious schools should be funded with public money. 
This “no-funding” concept 

arose out of several complementary ration-
ales. Foremost, public school officials sought 
to prevent the division of school funds in 
order to secure the financial stability of 
the nascent common schools. In the early 
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nineteenth century, public commitment to a 
system of public education did not come nat-
urally and had to be earned. Competing edu-
cational options stood in the way of gaining 
this public commitment. Closely related, 
public officials viewed the no-funding princi-
ple as a means to standardize education and 
to ensure financial accountability. 

Green, 2008 B.Y.U. L. Rev. at 310 (footnote omitted). 

 A de-emphasis of the Protestant religious compo-
nent in public schools began with reformers like 
Horace Mann. He encouraged a “shift from instruc-
tion in nondenominational Protestantism toward an 
emphasis on universal religious values.” Green, 2008 
B.Y.U. L. Rev. at 305. Although Mann believed that 
schools should teach the basics of Christianity, he 
thought that schools should go no further “out of 
respect for freedom of conscience.” Id. Mann’s reform-
ing instincts were not motivated by anti-Catholicism. 
Rather, he thought that, because Catholics and Prot-
estants were Christians, both groups should partici-
pate in public schools instead of building their own 
school systems. Id. at 306-07. 

 A second reform movement began after the Civil 
War. It “sought to make public education not simply 
nondenominationally religious but truly nonsectarian, 
in that only universally acknowledged moral princi-
ples would be taught and religious devotion elimi-
nated.” Id. at 307 (emphasis in original). One way in 
which this goal would be accomplished would be by 
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eliminating the reading of the Bible from public 
schools. Id. at 307-09. 

 Thus, “educational leaders and public officials 
increasingly came to identify the no-funding principle 
with principles of religious non-establishment.” Id. at 
310. And these leaders and officials saw several ways 
in which funding religious schools would violate the 
concept of non-establishment: such funding would 
“violate[ ] rights of conscience to force one person 
to pay for another’s religious instruction; . . . would 
bring about religious dissension over the competition 
for funds; and . . . would result in ecclesiastical con-
trol over public monies.” Id. 

 In summary, 

[t]he Nation’s rapidly developing religious 
heterogeneity, the tide of Jacksonian democ-
racy, and growing urbanization soon led to 
widespread demands throughout the States 
for secular public education. At the same 
time strong opposition developed to the use 
of the States’ taxing powers to support pri-
vate sectarian schools. Although the contro-
versy over religious exercises in the public 
schools continued into [the Twentieth Cen-
tury], the opponents of subsidy to sectarian 
schools had largely won their fight by 1900. 
In fact, after 1840, no efforts of sectarian 
schools to obtain a share of public school 
funds succeeded. Between 1840 and 1875, 19 
States added provisions to their constitutions 
prohibiting the use of public school funds to 
aid sectarian schools, and by 1900, 16 more 
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States had added similar provisions. In fact, 
no State admitted to the Union after 1858, 
except West Virginia, omitted such provision 
from its first constitution. 

Lemon v. Kurtzman, 403 U.S. 602, 646-47 (1971) 
(Brennan, J., concurring in part and dissenting in 
part) (citations and footnote omitted). 

 With this understanding of the context, I turn to 
the controversy surrounding the proposed Blaine 
Amendment. 

 
B. The Blaine Amendment 

 By 1875, many members of the Republican Party 
thought their party was in political trouble. The 
nation had tired of the failures associated with Re-
construction and with the corruption in President 
Grant’s administration. Democrats had gained con-
trol of the House of Representatives in 1874, and it 
appeared that a Democrat might win the White 
House in 1876, with the assistance of the recon-
structed, and strongly Democratic, southern states. 
Republicans “needed an issue,” and they found it in 
the controversy over the funding of public schools. 
Green, 2008 B.Y.U. L. Rev. at 321-22. 

 In September 1875, President Grant, a Republi-
can, gave a speech in which he stated that church and 
state should be kept “forever separate” and that “not 
one dollar” should be “appropriated in support of 
sectarian schools.” Feldman, 18 J.L. & Pol. at 98 
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(quoting Army of the Tennessee – A Speech by Gen. 
Grant, N.Y. Daily Tribune, Oct. 1, 1875, at 1). 

 The President followed this speech with an 
address to Congress in which he proposed a constitu-
tional amendment that would require “each of the 
several States to establish and forever maintain free 
public schools adequate to the education of all the 
children.” Katz, 12 Engage: J. Federalist Soc’y Prac. 
Groups at 112 (quoting 4 Cong. Rec. 175 (1875)). This 
amendment would have also barred the use of “any 
school funds, or school taxes . . . for the benefit or in 
aid . . . of any religious sect or denomination.” Id. 

 James G. Blaine, the Republican Speaker of the 
House of Representatives, sponsored the amendment 
that the President had proposed. His amendment was 
easily approved by the House of Representatives, but 
it died in the Senate, where it failed to muster the 
necessary two-thirds majority. Id. 

 The amendment was attacked as being anti-
Catholic, and some of its supporters made unambigu-
ously anti-Catholic statements. For example, at least 
one senator argued that the amendment was neces-
sary because the Catholic Church discouraged liberty 
of conscience. Another senator countered that the 
amendment was motivated by religious bias against 
Catholics. Id. A plurality of the United States Su-
preme Court has stated that consideration of the 
Blaine Amendment “arose at a time of pervasive 
hostility to the Catholic Church and to Catholics in 
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general, and it was an open secret that ‘sectarian’ was 
code for ‘Catholic.’ ” Mitchell, 530 U.S. at 828. 

 Some commentators argue that anti-Catholic 
prejudice, which undoubtedly existed and which 
undoubtedly still exists in the minds of some people, 
was the sole, or at least the primary, motivating fac-
tor for the Blaine Amendment. E.g., Katz, 12 Engage: 
J. Federalist Soc’y Prac. Groups at 111-12; Mark 
Edward DeForrest, An Overview and Evaluation of 
State Blaine Amendments: Origins, Scope, and First 
Amendment Concerns, 26 Harv. J.L. & Pub. Pol’y 551, 
565-73 (2003); Joseph P. Viteritti, Blaine’s Wake: 
School Choice, the First Amendment, and State Con-
stitutional Law, 21 Harv. J.L. & Pub. Pol’y 657, 659 
(1998). 

 However, other commentators take a more nu-
anced view, arguing that there was much more going 
on with the Blaine Amendment than anti-Catholic 
bigotry. For example, one professor argues that the 
Blaine Amendment arose as “part of a larger contro-
versy over the responsibility and role of government 
in public education”; that this “larger controversy” 
involved people of all faiths, who struggled over 
whether public education should be “secular, nonsec-
tarian, or more religious”; and that “[i]dentifying a 
singular motive for the Blaine Amendment is im-
possible.” Steven K. Green, “Bad History”: The Lure 
of History in Establishment Clause Adjudication, 
81 Notre Dame L. Rev. 1717, 1743 (2006); see also, 
e.g., Steven K. Green, “Blaming Blaine”: Understand-
ing the Blaine Amendment and the “No-Funding” 
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Principle, 2 First Amend. L. Rev. 107, 113-14 (2003); 
Jill Goldenziel, Blaine’s Name in Vain?: State Consti-
tutions, School Choice, and Charitable Choice, 83 
Den. U.L. Rev. 57, 64 (2005) (“Blaine maintained that 
he was not anti-Catholic, and no evidence suggests 
that he had any personal animosity toward Catholics. 
Blaine’s mother was Catholic and his daughters were 
educated in Catholic schools. Publicly, Blaine main-
tained that the amendment was merely meant to 
settle the ‘School Question,’ the day’s most heated 
political issue.”); Feldman, 18 J.L. & Pol. at 115 
(“Certainly no attempt to make sense of the legacy of 
non-sectarianism ought to ignore the strains of anti-
Catholicism that run through its reception. But one of 
[the author’s purposes] has been to consider another, 
parallel legacy of nonsectarianism – particularly, the 
aspiration to imparting shared moral values through 
the identification of common foundational commit-
ments.”). 

 And there were those who supported the Blaine 
Amendment because they thought it would defuse the 
conflict between Protestants and Catholics over 
school funding that had been simmering for decades. 
For example, the Democratic New York Tribune 
observed that 

[t]hinking men of all parties see much more 
to deplore than to rejoice over, in the viru- 
lent outbreak of discussions concerning the 
churches and the schools, and welcome any 
means of removing the dangerous question 
from politics as speedily as possible. 
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Green, 2008 B.Y.U. L. Rev. at 323 (citing N.Y. Trib., 
Dec. 15, 1875, at 4). The Republican New York Times 
expressed similar sentiments. Id. (citing N.Y. times, 
Dec. 15, 1875, at 6). 

 
C. Colorado’s Constitutional Convention 

 In 1875, Congress passed an enabling act that, in 
section 1, authorized inhabitants of the Territory of 
Colorado to “form . . . a state government . . . which, 
when formed, shall be admitted into the Union.” Pro-
ceedings of the Constitutional Convention 9 (Smith-
Brooks Press, State Printers 1907). As pertinent here, 
the enabling act required that the drafters of Colo-
rado’s Constitution 

provide by an ordinance irrevocable without 
the consent of the United States and the 
people of [the State of Colorado] . . . [t]hat 
perfect toleration of religious sentiment shall 
be secured, and no inhabitant of [the State of 
Colorado] shall ever be molested in person or 
property, on account of his or her mode of re-
ligious worship. 

Id. at 10. The constitutional convention passed such 
an ordinance on the first day that it met. Id. at 15. 

 The constitutional convention in which the Colo-
rado Constitution was drafted was in session inter-
mittently between December 20, 1875, and March 15, 
1876. Id. at 15, 709, 716-17. There were thirty-nine 
delegates, twenty-four Republicans and fifteen Demo-
crats. Dale A. Oesterle and Richard B. Collins, The 
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Colorado State Constitution: A Reference Guide 6 
(Greenwood Press 2002). 

 As relevant here, the delegates engaged in three 
“heated” debates over religious matters. Id. at 7. 
Should property owned by religious institutions be 
taxed? Should God be mentioned in the constitution’s 
preamble? Should public school funds be allocated to 
private religious schools? 

 The issue of taxation of churches eventually re-
sulted in a moderate compromise: “unless the legisla-
ture acted to the contrary, lots with buildings used 
solely for religious worship, for schools, and for chari-
table purposes, as well as cemeteries not used for 
profit, [won] tax immunity.” Donald W. Hensel, Reli-
gion and the Writing of the Colorado Constitution, 30 
Church History: Studies in Christianity and Culture, 
Issue 3, 349, 352 (Sept. 1961). The compromise was 
embedded in Colorado Constitution, article X, section 
5. 

 The issue of mentioning God in the Preamble 
also resulted in a compromise, with Catholics and 
Protestants cooperating. Hensel at 356, 358. As a 
result, the Preamble refers to the “Supreme Ruler of 
the Universe.” 

 Turning to the issue of funding religious schools 
with public money, early in the constitutional conven-
tion, on January 5, 1876, a resolution was referred to 
the Committee on Education, which contained the 
concepts, and almost all the language, that became 
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section 7. Proceedings of the Constitutional Conven-
tion at 43. 

 Throughout the convention, members of the pub-
lic presented proposals to the delegates in the form of 
petitions. Some of these petitions requested a com-
plete separation of church and state in public schools. 
Id. at 83-84, 277, 278. Groups of Protestant churches 
submitted petitions that made various requests, in-
cluding that public schools remain “nonsectarian”; 
that the Bible should be read to students; or that the 
Bible should neither be “excluded from nor forced 
into” public schools. Id. at 87, 113, 261. 

 Catholic Bishop Joseph Machebeuf twice ad-
dressed the convention in writing. The first petition 
that he submitted suggested that, if the state con-
stitution denied Catholic schools public funds, Colo-
rado’s Catholics would feel “bound in conscience” to 
oppose the constitution’s ratification. Id. at 235. 

 According to one commentator, Bishop Machebeuf 
“opened the door to anti-Catholic fulminations by 
sending [this] rather tactlessly-worded resolution.” 
Hensel at 353. 

It was not convention action but Bishop 
Machebeuf ’s participation which evidently 
publicized the issue throughout the territory. 
Had it not been for his demands, an editor 
asserted, the delegates would have ignored 
the question. 

Id. at 354. 
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 Bishop Machebeuf ’s second written presentation 
sought to mollify the delegates. He wrote of anti-
Catholic prejudice, and he apologized for any “threats 
and aggressive tone” that the delegates may have 
perceived in his first submission. Proceedings of the 
Constitutional Convention at 330-32. However, he did 
not back away from his argument that Colorado’s 
Constitution should not prohibit the state from 
funding Catholic schools. Id. 

 Bishop Machebeuf ’s written comments expressed 
a sincere, important, and strong commitment to op-
posing anti-Catholic bigotry. However, there is evi-
dence that suggests that he was also motivated by 
financial considerations. 

Since the enabling act set aside two sections 
in every township to support the public 
schools, one-eighteenth of the territory’s pub-
lic lands was at stake. By this same act such 
land could not be sold for less than $2.50 an 
acre. Even with much of the public land de-
pleted by sale, the value of the school lands 
was at least $5,000,000, an unusually tempt-
ing prize. 

Hensel at 353. 

 There was immediate and strong reaction to the 
Bishop’s comments. One commentator expressed the 
opinion that Bishop Machebeuf “imperiled the con-
stitution’s ratification with his intimidations.” Id. 
at 354. An editor of a Denver newspaper “wondered 
what would happen if the Baptists, Methodists, or 
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Jews threatened to defeat the constitution unless it 
allowed their dogmas to be taught at public expense.” 
Id. 

 A motion to strike the entire text of what was to 
become section 7 failed, three votes in favor, twenty-
four votes against. The language was then approved, 
twenty-five votes in favor, three votes against. Pro-
ceedings of the Constitutional Convention at 357-58. 

 The delegates did not insert language in the 
constitution that directly addressed the reading of the 
Bible in public schools. However, they 

rejected the assumption that Bible-reading 
was indispensable evidence that the schools 
were moral institutions. A citizen put it 
simply: the Bible could take care of itself and 
need no “legislation to bolster it up.” Another 
observer applauded the decision to “let reli-
gion be taught in the family circle, in the 
church, and in the Sunday school.” 

Hensel at 356. 

 When the delegates finished their work in March 
1876, they had 

decided that parochial schools could not 
share in the public school fund, and that 
public schools could not teach sectarian reli-
gious dogma. On these two issues alone the 
convention refused to compromise contend-
ing factions. The Protestant majority saw to 
that. To strengthen the separation of church 
and state, Coloradans had to pay an initial 
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price of animosity to avoid later and more 
corrosive bitterness. 

Id. 

 The ratification vote was held on July 1, 1876. 
Two days before the vote, “Catholics conducted a pro-
constitution rally in Denver.” Donald Wayne Hensel, 
A History of the Colorado Constitution in the Nine-
teenth Century, at 224 (unpublished doctoral thesis, 
University of Colorado 1957). 

 The final vote tally was 19,505 votes: 15,443 
Coloradoans voted for ratification; 4,062 voted 
against it. Elmer Herbert Meyer, The Constitution of 
Colorado, The Iowa Journal 271 (State Historical 
Society of Iowa, Apr. 1904), available at www.archive. 
org/stream/publicarchivesof00paxsrich/publicarchives 
of00paxsrich_djvu.txt. On August 1, 1876, President 
Grant issued a proclamation stating that “the admis-
sion of the State of Colorado into the union is now 
complete.” Proceedings of the Constitutional Conven-
tion at 735. 

 Section 7 was not, and is not, unique. Although 
different commentators produce different figures, the 
constitutions of between thirty-five and forty states 
contain similar sections limiting or prohibiting fund-
ing of religious schools. Green, 2008 B.Y.U. L. Rev. at 
327. Of these sections, seventeen were in place before 
the controversy over the Blaine Amendment erupted. 
These could have “easily served as models for the 
post-Blaine provisions.” Id. at 328; see also Blaine’s 
Name in Vain?: State Constitutions, School Choice, 
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and Charitable Choice, 83 Den. U.L. Rev. at 66-70. 
The delegates to Colorado’s constitutional convention 
were aware of at least some of these other sections. 
Hensel at 354. 

 
IV. Free Exercise Clause and Equal Protection At-

tacks on Section 7 

 Some of the parties supporting the school dis-
trict’s position contend that section 7 was a product 
of anti-Catholic prejudice. Citing cases such as Romer 
v. Evans, 517 U.S. 620, 633-43 (1996), and Church 
of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 
U.S. 520, 540 (1993), they argue that this constitu-
tional amendment imposes a disadvantage on religion 
that was “born of animosity toward the class of per-
sons affected.” Romer, 517 U.S. at 634. They submit 
that section 7 violates the Free Exercise and the 
Equal Protection Clauses because its drafters, either 
overtly or covertly, wrote section 7 with the reprehen-
sible intent of “oppress[ing] a religion [and] its prac-
tices.” Church of Lukumi Babalu Aye, 508 U.S. at 
547. They urge that we should focus on the “historical 
background of the decision under challenge, the 
specific series of events leading to the enactment or 
official policy in question, and the legislative or 
administrative history, including contemporaneous 
statements made by members of the decisionmaking 
body.” Id. at 540. 

 I respectfully disagree with these arguments for 
two reasons. First, when the language of constitu-
tional sections is clear, as is the case with section 7, 
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I question the appropriateness of proceeding further 
analytically. Second, I do not read the historical 
record in Colorado as clearly supporting the thesis 
that section 7 was the direct, ineluctable, and sole 
product of anti-Catholic animosity. 

 It is well-established law in Colorado that, if the 
language of a constitutional section is clear and un-
ambiguous, we do not resort to other modes of inter-
pretation to determine its meaning. See Rodriguez, 
112 P.3d at 696. And I cannot read the plain language 
of section 7 as espousing a narrowly anti-Catholic 
view. Rather, I read the language as having a dif-
ferent, and broader, scope: it applies to all religious 
institutions. As our supreme court observed in People 
ex rel. Vollmar v. Stanley, 81 Colo. 276, 287, 255 P. 
610, 615 (1927), overruled by Conrad, 656 P.2d at 670 
n.6, 

[s]ectarian meant, to the members of the 
[constitutional] convention and to the elec-
tors who voted for and against the Constitu-
tion, “pertaining to some one of the various 
religious sects,” and the purpose of . . . sec-
tion 7 was to forestall public support of insti-
tutions controlled by such sects. 

 Section 7 refers to “any church or sectarian 
society”; to “any school [or] academy . . . controlled by 
any church or sectarian denomination whatsoever”; 
and to “any church, or for any sectarian purpose.” 
(Emphasis supplied.) Even assuming, for the pur-
poses of argument, that the use of the word “sectar-
ian” refers either to the teachings of the various 
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Protestant sects, see Green, 2008 B.Y.U. L. Rev. at 
304, or that it is code for “anti-Catholic,” see Mitchell, 
530 U.S. at 828, section 7 accompanies the word 
“sectarian” with much broader words: “denomina-
tion,” “church,” “any,” and “whatsoever.” And section 
7’s prohibition of distributions to all religious schools 
controlled by churches or sectarian denominations is 
categorical. A school district cannot “ever” make an 
appropriation; it cannot pay from “any public fund or 
money’s whatever, [or] anything in aid.” 

 And, if we are to look to the statements, events, 
and history behind these constitutional sections to 
determine whether they were the products of anti-
Catholic animus, see Church of Lukumi Babalu Aye, 
508 U.S. at 540, to what do we look, and upon whose 
intent do we focus? This is a difficult, perhaps impos-
sible, task in a context like the one we face here. See 
id. at 558 (Scalia, J., concurring) (“[I]t is virtually 
impossible to determine the singular ‘motive’ of a 
collective legislative body, and this Court has a long 
tradition of refraining from such inquiries.” (citations 
omitted)). 

 Are we concerned with the intent of the delegates 
at the convention? At least as far as I can tell, the 
historical record of Colorado’s constitutional conven-
tion does not contain their speeches or their verbatim 
or summarized comments about the substance of 
section 7. If we do not know their thoughts, at least 
as expressed by their words, how can we tar all, or 
many, or a few, of them with the brush of religious 
bias? 
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 Or are we to determine the intent of the voters 
who ratified the Colorado Constitution? What was 
their understanding of section 7? See Rodriguez, 112 
P.3d at 696. Did all 15,443 Coloradans who voted for 
ratification think that section 7 discriminated against 
Catholics, and did they wish to achieve such discrim-
ination? Did all 4,062 Coloradans who voted against 
ratification oppose it because they understood section 
7 to be the product of bigotry? We do not know. 

 And even if a historical inquiry is necessary to 
determine whether section 7 was produced by “ani-
mosity toward the class of persons affected,” see 
Romer, 517 U.S. at 634, I think that the historical 
record indicates that many forces were at work 
during our constitutional convention. 

 Although the congressional debate about the 
Blaine Amendment occurred essentially contempo-
raneously with our constitutional convention, that 
debate concerned much more than religious bigotry. 
How can Republican political interests best be pre-
served against growing Democratic power? How 
should public schools be funded? Should the evolution 
of public schools toward becoming entirely secular 
continue? Is it important to have public schools that 
teach common values? Is it important to keep public 
schools free of religious control and churches free of 
government control? See Lemon, 403 U.S. at 646-47 
(Brennan, J., concurring in part and dissenting in 
part); “Bad History”: The Lure of History in Estab-
lishment Clause Adjudication, 81 Notre Dame L. Rev. 
at 1743; “Blaming Blaine”: Understanding the Blaine 
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Amendment and the “No-Funding” Principle, 2 First 
Amend. L. Rev. at 113-14; Feldman, 18 J.L. & Pol. at 
115. 

 It is undeniable that anti-Catholic prejudice 
existed in Colorado at the time of our constitutional 
convention, and that there was friction between 
Catholics and Protestants. See Proceedings of the 
Constitutional Convention at 330-32 (written address 
of Bishop Machebeuf); The Colorado State Constitu-
tion: A Reference Guide at 7. However, the following 
factors convince me that it is not clear that such bias 
was the sole motivation, or even the primary driving 
force, behind the drafting and ratifying of section 7. 

 The congressional enabling act that authorized 
the citizens of Colorado to proceed to become a state 
expressly required that any state constitution contain 
an ordinance stating that “perfect toleration of reli-
gious sentiment shall be secured, and no inhabitant 
of [the State of Colorado] shall ever be molested in 
person or property, on account of his or her mode of 
religious worship.” Proceedings of the Constitutional 
Convention at 10. 

 A proposal containing the language that became 
section 7 was submitted by a subcommittee to the 
convention’s delegates before the records of the con-
vention refer to any dispute about its subject matter. 
See id. at 43. Section 7’s language is substantially the 
same as the language contained in the initial pro-
posal. 
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 The various petitions concerning the issue of fund-
ing religious schools espoused substantially different 
views. These included petitions from Protestants, Cath-
olics, and those who expressed a desire for secular 
schools. See The Colorado State Constitution: A Ref-
erence Guide at 7. 

 The language of section 7 applies to all religious 
institutions, not only the Catholic Church. It uses 
words such as “sectarian,” “church,” “denomination,” 
“any,” and “whatsoever.” 

 The delegates decided against taxing all church 
property. They did not vote for taxing Catholic 
Church property. 

 Although there had historically been conflict be-
tween Catholics and Protestants over which version 
of the Bible should be read in public schools, see 
Feldman, 18 J.L. & Pol. at 84-85, the delegates did 
not mandate that the King James Version should be 
read in public schools, see Hensel at 356. 

 There is evidence to suggest that Bishop 
Machebeuf fanned the flames of the dispute between 
Catholics and Protestants in the course of the conven-
tion; the dispute might well not have arisen had he 
not attempted to “intimidate” the delegates; and, 
although he was rightfully concerned about religious 
bias against Catholics, he was also motivated by a 
desire to gain access to the public school fund. The 
Colorado State Constitution: A Reference Guide at 7; 
Hensel at 353-54. Further, shortly before the ratifica-
tion vote, at least some Catholics participated in a 
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rally in support of the constitution’s ratification. 
Hensel, A History of the Colorado Constitution in the 
Nineteenth Century, at 224. 

 One commentator has expressed the opinion 
that, although there had been disagreements between 
Catholics and Protestants, the outcome of such fric-
tion was eventually salutary. “To strengthen the 
separation of church and state, Coloradans had to pay 
an initial price of animosity to avoid later and more 
corrosive bitterness.” Hensel at 356; see also Green, 
2008 B.Y.U. L. Rev. at 323 (quoting comments from 
New York City newspaper editors making the same 
point about the Blaine Amendment). 

 Section 7 was passed during a time of educa-
tional reform, in which “educational leaders and 
public officials increasingly came to identify the 
no-funding principle with principles of religious 
nonestablishment.” Green, 2008 B.Y.U. L. Rev. at 
307-09. 

 Although the numbers may vary depending on 
who is doing the counting, see id. at 327, many other 
states’ constitutions contain sections similar to sec-
tion 7. A goodly portion of these preceded the con-
troversy over the Blaine Amendment. It is difficult 
to believe that so many states, for over more than 
one hundred years, see Lemon, 403 U.S. at 646-47 
(Brennan, J., concurring in part and dissenting in 
part), would deliberately enshrine anti-Catholic preju-
dice in their constitutions. See University of Cumber-
lands, 308 S.W.3d at 681-82 (Kentucky constitutional 
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section was not an anti-Catholic “Blaine amend-
ment”); Bush, 886 So. 2d at 351 n.9 (“[T]here is no 
evidence of religious bigotry relating to Florida’s no-
aid provision.”); Blaine’s Name in Vain?: State Consti-
tutions, School Choice, and Charitable Choice, 83 
Den. U.L. Rev. at 98 (“Analyzing the history of eight 
so-called Blaine Amendments [including section 7] 
does not reveal them to be legislatively enacted big-
otry.”). 

 As a result, I would reject the arguments that 
section 7 violates either the Free Exercise or Equal 
Protection Clauses. See Wirzburger, 412 F.3d at 275-
85 (Massachusetts constitutional section does not vio-
late Free Exercise or Equal Protection Clauses); 
Eulitt, 386 F.3d at 353-56 (Maine statute does not 
violate Free Exercise or Equal Protection Clauses); 
University of Cumberlands, 308 S.W.3d at 679-82 
(Kentucky constitutional section does not violate Free 
Exercise or Equal Protection Clauses); Anderson, 895 
A.2d at 959-61 (Maine statute does not violate Free 
Exercise or Equal Protection Clauses); Bush, 886 
So. 2d at 362-66 (Florida constitutional section does 
not violate the Free Exercise Clause); Witters, 112 
Wash. 2d at 370-73, 771 P.2d at 1122-23 (Washington 
constitutional section does not violate Free Exercise 
or Equal Protection Clauses). 

 
V. Conclusion 

 Lest anyone believe that the position I espouse 
here is a “legalistic swipe at religion,” see University 
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of Cumberlands, 308 S.W.3d at 686 (Cunningham, J., 
concurring), I respectfully submit that the history 
of religious oppression and conflict throughout the 
course of our grand American experiment, see id. is a 
cautionary tale that should never be forgotten. “[O]ur 
fundamental belief as a nation that religion and state 
should co-exist in harmony with each other, but along 
distinct and separate tracks” allows religion “to 
breathe free of the enervating drag of government 
regulation, taxation and control,” id. at 687. 

 This religious freedom is, in my view, an admira-
ble product of “the constitutional division of church 
and state” that has allowed 

[r]eligious schools [to be] free to exist and 
function in accordance to their own moral 
and theological dogma. This includes the 
right to restrict their memberships and their 
campus academia to strict, sometimes even 
unpopular, religious views and activities. 
When state involvement and support begins 
to be part of their operations, this freedom 
goes away. 

Id. at 688. Applying section 7 as written in this case 
would reduce the problems associated with funding 
private elementary, middle, and high schools that are 
controlled by any church or sectarian denomination 
“whatsoever,” while carefully protecting the right of 
Colorado’s citizens to exercise their religious con-
science in their homes, churches, synagogues, tem-
ples, and private religious schools. 
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 We have, in the years since this nation was 
founded, become breathtakingly diverse in a religious 
sense. At least fifty-five major religious groups and 
subgroups now have roots here, and some of these 
groups contain sects that express enormously differ-
ent beliefs. Zelman, 536 U.S. at 723 (Breyer, J., dis-
senting). It is this diversity, I respectfully suggest, 
that most starkly points out the great risks in the 
school district program at issue here. 

School voucher programs finance the reli-
gious education of the young. And, if widely 
adopted, they may well provide billions of 
dollars that will do so. Why will different re-
ligions not become concerned about, and seek 
to influence, the criteria used to channel this 
money to religious schools? Why will they 
not want to examine the implementation of 
the programs that provide this money – to 
determine, for example, whether implemen-
tation has biased a program toward or 
against particular sects, or whether recipient 
religious schools are adequately fulfilling a 
program’s criteria? If so, just how is the 
State to resolve the resulting controversies 
without provoking legitimate fears of the 
kinds of religious favoritism that, in so reli-
giously diverse a Nation, threaten social dis-
sension? 

Id. at 723-24. 
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Case No.: 11CV4427 

Courtroom: 259 

ORDER 

 
 THIS MATTER is before the Court on Motions 
for Preliminary Injunction filed separately by Plain-
tiffs James Larue, et al. and Taxpayers for Public 
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Education, et al. (collectively, “Plaintiffs”).1 Defen-
dants Douglas County Board of Education and Doug-
las County School District, Colorado Board of 
Education and Colorado Department of Education 
(collectively, “Defendants”), and Intervenors Florence 
and Derrick Doyle, et al. (collectively, “Intervenors”) 
filed their respective Responses on July 22, 2011. 
Plaintiffs filed their respective Replies on July 25, 
2011. A three day hearing was held beginning on 
August 2, 2011. 

 Testimony was taken and exhibits were received. 
Also ripe for the Court’s consideration is Defendants’ 
Motion to Dismiss filed on July 22, 2011 and joined by 
Intervenors on July 26, 2011. Having reviewed the 
briefs, the exhibits, the relevant authorities, and 
considered the credibility of the witnesses, the Court 
now makes the following findings of fact and conclu-
sions of law: 

 
I. 

FINDINGS OF FACT 

A. THE CREATION OF THE CHOICE SCHOL-
ARSHIP PROGRAM 

1. Beginning in June 2010, the Douglas County 
School District assembled a School Choice Task  
 

 
 1 On July 11, 2011, Case No. 11cv4427 was consolidated 
into Case No. 11cv4424. 
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 Force (“Task Force”) consisting of seven subcom-
mittees and approximately 80 members, includ-
ing members of Plaintiffs in this case. The Task 
Force held a series of public meetings to discuss a 
range of school choice options for the Douglas 
County School District. 

2. In approximately November 2010, the Task Force 
produced the Blueprint for Choice which was 
subsumed into the Douglas County School Dis-
trict’s Strategic Plan. 

3. In December 2010, the Task Force presented 
plans for the Choice Scholarship Pilot Program 
(“Scholarship Program”) to the Douglas County 
Board of Education. See Oversight Comm. Mtg., 
Feb. 10, 2011 (Ex. 76). Dr. Elizabeth Celania-
Fagen (“Dr. Fagen”), the Superintendent of Doug-
las County School District, testified during the 
injunction hearing that the Scholarship Program 
is one of approximately 30 strategies subsumed 
into the Blueprint for Choice to ultimately im-
prove choice for parents and students in the dis-
trict. 

4. On March 15, 2011, the Douglas County School 
Board approved the Scholarship Program for the 
2011-2012 school year as part of the larger Blue-
print for Choice and Strategic Plan. See Choice 
Scholarship Program (“Policy”) (Ex. 1). 

5. Prior to approval of the Scholarship Program on 
March 15, 2011, the staff of the Colorado De-
partment of Education met on multiple occasions 
with Douglas County School District staff regard-
ing the structure of the Scholarship Program. 
See, e.g., Jan. 5, 2011 mtg. notes (Ex. 69); February 
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10, 2011 mtg. minutes (Ex. 76); March 7, 2011 
mtg. notes (Ex. 90). 

6. At these meetings, the Colorado Department of 
Education advised the Douglas County School 
District on the legality of the Scholarship Pro-
gram and how to structure the Scholarship Pro-
gram so as to receive “per pupil” funding under 
the Public School Finance Act. See, e.g., Jan. 5, 
2011 notes (Ex. 69) (discussing funding and other 
issues including “church/state” problems, “exces-
sive entanglement,” and legal challenges associ-
ated with forming a charter school to administer 
the Program); March 7, 2011 notes (Ex. 90) (dis-
cussing use of charter school structure, special 
education, geographic limitations, and other  
issues). At the injunction hearing, Robert Ham-
mond (“Mr. Hammond”), the Colorado Commis-
sioner of Education, confirmed that, at the 
January 5, 2011 meeting, the Colorado Depart-
ment of Education did not intend to block the im-
plementation of the Scholarship Program. He 
additionally acknowledged that at the time he 
made this statement, he had no documents out-
lining the Scholarship Program. 

7. Dr. Fagen and her administration began imple-
menting the Scholarship Program on Wednesday, 
March 16, as directed by the Douglas County 
School Board for the 2011-2012 school year. 

 
B. THE CHOICE SCHOLARSHIP PROGRAM 

8. The purposes of the Scholarship Program are “to 
provide greater educational choice for students 
and parents to meet individualized student 
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needs, improve educational performance through 
competition, and obtain a high return on invest-
ment of [Douglas County School District] educa-
tional spending.” See Policy § A ¶ 3 (Ex. 1). The 
Scholarship Program allows qualified scholarship 
students to attend the private school (also re-
ferred to as “Private School Partner”) of his or 
her choice, with scholarship funds provided to re-
duce the overall cost of tuition. 

9. If a student is selected to participate in the 
Scholarship Program and is accepted at a partic-
ipating Private School Partner, the Douglas 
County School District pays the private school, 
via a restrictively-endorsed check to the recipi-
ent’s parents, 75% of the “per pupil revenue” that 
it receives from the state of Colorado, currently 
estimated at $4,575 for 2011-2012, or the private 
school’s actual tuition fee, whichever is less. See 
Executive Summary to the Choice Scholarship 
Program (“Exec. Summary”), at 2 (Ex. 1). Dr. 
Fagen, Dr. Christian Cutter (“Dr. Cutter”), the 
Assistant Superintendent of Elementary Educa-
tion of the Douglas County School District, and 
John Carson (“Mr. Carson”), the President of the 
Douglas County School District Board of Educa-
tion, corroborated the amount of the tuition pay-
ments at the hearing and testified that the 
Douglas County School District will retain the 
other 25% as “administrative costs.” 

10. Under the Scholarship Program, Douglas County 
School District pays participating Private School 
Partners by check in four equal installments 
throughout the school year. For each payment, 
Douglas County School District issues a check 
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payable to the order of the parent or guardian of 
each scholarship student and sends that check 
directly to the Private School Partner at which 
the student is enrolled. The parent or guardian of 
the student is required to endorse the check for 
the sole use of paying tuition at the Private 
School Partner. See Policy §§ B ¶ 8, C ¶ 4, D ¶ 7.c 
(Ex. 1). 

11. The parent or guardian of a student participating 
in the Scholarship Program is responsible for all 
tuition, costs and fees in excess of the amount 
provided by the Choice Scholarship that may be 
assessed by the Private School Partner. See Poli-
cy § D ¶ 7.h (Ex.1). 

12. Dr. Cutter and Mr. Carson testified that the 
Scholarship Program is described as a “pilot” for 
the 2011-2012 school year, and the number of 
students that can receive public funds to attend 
private schools under the Scholarship Program is 
set at 500. See, e.g., Policy § F; Exec. Summary, 
at 1 (Ex. 1). To date, Douglas County School Dis-
trict has offered 500 such “scholarships” to stu-
dents to use as full or partial payment of tuition 
at designated Private School Partners for the 
2011-2012 school year. As of the date of the in-
junction hearing, Dr. Cutter testified that 271 of 
the 500 students admitted under the Scholarship 
Program had been accepted to a Private School 
Partner. Leanne Emm (“Ms. Emm”), the Assis-
tant Commissioner of Public School Finance for 
the Colorado Department of Education, further 
testified that approximately 184 checks have 
been mailed to Private School Partners totaling 
over $200,000. 
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13. The Scholarship Program does not prohibit 
participating private schools from raising tuition 
after being approved to participate in the Schol-
arship Program, or from reducing financial aid 
for students who participate in the Scholarship 
Program. Thus far, at least one school, Valor 
Christian High School, has cut financial aid for a 
scholarship recipient in the amount of the tuition 
awarded under the Scholarship Program. See Ju-
ly 24, 2011 email to Tamra Taylor et al. (Ex. 102) 
(“[o]nce we got the voucher, Valor [Christian] ad-
justed our financial aid to reduce it by the 
amount of the voucher.”). 

14. Dr. Cutter testified during the injunction hearing 
that he was not aware that Ms. Taylor, his ad-
ministrative assistant, had received this email. 
He additionally stated that was not aware of any 
other situation in which a participating family 
under the Scholarship Program suffered a loss of 
financial aid as a result of their participation in 
the Scholarship Program. Dr. Cutter further 
acknowledged that he believed if a Private School 
Partner under the Scholarship Program reduced 
financial aid for a scholarship student participat-
ing in the program, it would “go against the in-
tended contract” with the Douglas County School 
District. 

15. To be eligible to participate in the Scholarship 
Program, students must be Douglas County 
School District residents who were enrolled in a 
Douglas County School District school for the 
2010-2011 academic year and have resided in the 
Douglas County School District for no less than 
one year. Non-resident, open-enrolled Douglas 
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County School District students are not eligible 
to participate. See Policy § D ¶ 5 (Ex. 1). Dr. 
Fagen testified that there is no policy provision 
precluding out of district students from moving 
into Douglas County, and enrolling in a Douglas 
County District public school, for one year and 
then applying to the Scholarship Program. 

16. Students seeking to participate in the Scholar-
ship Program must complete a Scholarship Pro-
gram application and agree to take Colorado’s 
statewide assessment tests. See Policy § D ¶ 7.g 
(Ex. 1). There are no income limitations or re-
quirements to apply for a scholarship under the 
Scholarship Program. 

17. The Scholarship Program “encourages” students 
to research a Private School Partner’s “admission 
criteria, dress codes and expectations of partici-
pation in school programs, be they religious or 
nonreligious.” Policy § D ¶ 2 (Ex. 1). 

18. A student selected to receive public funds under 
the Scholarship Program must also apply for and 
be granted admission to a Private School Partner. 
See, e.g., Policy § D ¶ 6; Charter Sch. App., p.3. 

19. Scholarship Program students must also enroll in 
the Douglas County School District’s Choice 
Scholarship Charter School (“Choice Scholarship 
School”). 

20. At the injunction hearing, Dr. Fagen testified 
that admission into a Private School Partner is 
not a prerequisite for receiving a scholarship under 
the Scholarship Program. However, in the Choice 
Scholarship School Application, the enrollment 
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policy states: “[t]o be eligible for enrollment in 
the [Choice Scholarship School], a student must 
. . . be accepted and attend a qualified Private 
School Partner School.” See Charter Sch. App., 
p.8 (Ex. 5, at 8). 

 
C. THE CHOICE SCHOLARSHIP CHARTER 

SCHOOL 

21. Plaintiffs filed suit to enjoin the Scholarship 
Program on June 21, 2011. Later that day, the 
Douglas County School Board conditionally ap-
proved the creation of the Choice Scholarship 
Charter School.” See Douglas County School Dis-
trict’s Resolution of June 21 (Ex. 6, at p. 27). The 
Choice Scholarship Charter School application 
had been submitted to the Douglas County 
School Board on the same day, June 21, 2011. See 
Charter Sch. App., p.1 (Ex. 5, at 1). Dr. Cutter 
testified that the Scholarship Program was being 
implemented at the same time the Choice Schol-
arship School was being developed. 

22. The Douglas County School Board gave final 
approval to the creation of the Choice Scholar-
ship School on July 20, 2011. This was corrobo-
rated by testimony of Dr. Cutter, Dr. Fagen, and 
Mr. Carson. 

23. The purpose of the Choice Scholarship School is 
to administer the Scholarship Program. See, e.g., 
Charter Sch. Cont. § 4.2 (Ex. 6); Policy § A (Ex. 
1). The Choice Scholarship School purports to 
contract with the Private School Partners for  
all educational services provided to students  
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participating in the Scholarship Program. See 
Charter Sch. Cont. § 4.5 and § 7.4 (Ex. 6). 

24. One of the major tasks of the Choice Scholarship 
School is to “gather all information and report to 
the Colorado Department of Education . . . so 
that Choice Scholarship students will be included 
in the Douglas County School District’s pupil 
count and receive per-pupil revenue from the 
state for the Choice Scholarship students.” See 
Policy § C ¶ 10 (Ex. 1). The Choice Scholarship 
School also monitors students’ class schedules 
and attendance at the Private School Partners. 
In addition, the Private School Partners may be 
charged with disciplining students for engaging 
in certain types of misconduct at the private 
schools. Choice Scholarship Sch. App. (Ex. 5). 

25. School officials testifying during the hearing 
conceded that the Choice Scholarship School ex-
ists only on paper. The same school officials con-
curred with the fact that the Choice Scholarship 
School has no buildings, employs no teachers, re-
quires no supplies or books, and has no curricu-
lum. The Choice Scholarship School is merely the 
name given to the person(s) within the Douglas 
County School District who will administer the 
Scholarship Program. See generally Charter Sch. 
Cont. (Ex. 6). 

26. Douglas County School District claims all stu-
dents “enrolled” at the Choice Scholarship School 
as part of the Douglas County School District’s 
“pupil enrollment” for the purposes of C.R.S. 
§ 22-54-103(10). See Policy § D ¶ 1. Douglas 
County School Districts provides 100% of the “per 
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pupil revenues” (less deductions for administra-
tive overhead or purchased services) for each of 
the 500 scholarship participants directly to the 
Choice Scholarship School. See Charter Sch. 
Cont. §8.1.A (Ex. 6). 

27. Dr. Cutter testified that the sole source of fund-
ing for the Choice Scholarship Schools is the “per 
pupil revenue” received from the state pursuant 
to C.R.S. §22-30.5-112(2)(a.5). See also Charter 
Sch. Cont. § 8.1.A, B (Ex. 6) (“The parties agree 
that the [Choice Scholarship] School is not enti-
tled to any other funding . . . Consistent with Pol-
icy JCB, the [Choice Scholarship] School shall 
receive only PPR”). 

 
D. THE PRIVATE SCHOOL PARTNERS 

28. To participate in the Scholarship Program, 
Private School Partners must apply, and disclose 
information related to enrollment, employment, 
financial stability, and other matters. See Policy 
§ E ¶ 3 (Ex. 1). They need not be located within 
the boundaries of, or proximate to, the Douglas 
County School District. See Policy § E ¶ 1 (Ex. 1) 

29. As part of the application, Private School Part-
ners must agree to satisfy certain requirements, 
such as meeting the “minimum number of teach-
er-pupil instruction hours.” Policy § C ¶ 10 (Ex. 
1). Private School Partner applicants must also 
agree to allow Douglas County to administer as-
sessment tests to the students in the Scholarship 
Program. See Policy § E ¶ 3.g (Ex. 1). 
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30. In order to participate in the Scholarship Pro-
gram, however, a private school need not modify 
its admissions or hiring criteria, even if they in-
volve religious or other discrimination. In fact, 
the Scholarship Program authorizes participat-
ing schools to “make employment and enrollment 
decisions based upon religious beliefs.” Policy § E 
¶ 3.f (Ex. 1). This was undisputed by the school 
officials during the injunction hearing. 

31. In the spring of 2011, the Douglas County School 
District accepted applications from 34 Private 
School Partners for participation in the Scholar-
ship Program. See Partner List (Ex. 3). As of July 
31, 2011, the Douglas County School District has 
contracted with 23 of those private schools to 
participate in the Scholarship Program. Id. 

 
i. Identities of Private School Partners 

32. The following Private School Partners have 
signed contracts to participate in the Scholarship 
Program: 

• Ambleside School is a private school cur-
rently located at 345 E. Wildcat Reserve 
Pkwy, Highlands Ranch, Colorado 80126 
but scheduled to relocate to 1510 East 
Phillips Ave., Centennial, Colorado 
80122 for the 2011-2012 school year; 

• Aspen Academy is a private school locat-
ed at 5859 S. University Blvd., Green-
wood Village, Colorado 80121; 
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• Ave Maria Catholic School is a private 
school located at 9056 East Parker Road, 
Parker, Colorado 80138; 

• Beacon Country Day School is a private 
school located at 6100 E. Belleview, 
Greenwood Village, Colorado 80111; 

• Cherry Hills Christian is a private 
school located at 3900 Grace Boulevard, 
Highlands Ranch, Colorado 80126; 

• Denver Christian Schools-Highlands 
Ranch Campus is a private school locat-
ed at 1733 E. Dad Clark Drive, High-
lands Ranch, Colorado 80126; 

• Denver Christian Schools-Van Dellen 
Campus is a private school located at 
4200 E. Warren Ave., Denver, Colorado 
80222; 

• Denver Christian Schools-High School 
Campus is a private school located at 
2135 S. Pearl Street, Denver, Colorado 
80210; 

• Evangelical Christian Academy is a pri-
vate school located at 4190 Nonchalant 
Circle South, Colorado Springs, Colorado 
80917; 

• Front Range Christian School is a pri-
vate school located at 6657 W. Ottawa 
Ave., A-17, Littleton, Colorado, 80128; 

• Hillel Academy of Denver is a private 
school located at 450 Hudson, Denver, 
Colorado 80246; 
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• Humanex Academy is a private school 
located at 2700 S. Zuni Street, Eng-
lewood, Colorado 80110; 

• Lutheran High School is a private school 
located at 11249 Newlin Gulch Blvd., 
Parker, Colorado 80134; 

• Mackintosh Academy is a private school 
located at 7018 S. Prince Street, Little-
ton, Colorado 80120; 

• Mullen High School is a private school 
located at 3601 Lowell Blvd., Denver, 
Colorado 80236; 

• Regis Jesuit High School is a private 
school located at 6300 S. Lewiston Way, 
Aurora, Colorado 80016; 

• Shepherd of the Hills Lutheran is a pri-
vate school located at 7691 S. University 
Blvd., Centennial, Colorado 80122; 

• Southeast Christian School is a private 
school located at 9650 Jordan Road, 
Parker, Colorado 80134; 

• St. Peter Catholic School is a private 
school located at 124 First Street, Mon-
ument, Colorado 80132; 

• The Rock Academy is a private school lo-
cated at 4881 Cherokee Drive, Castle 
Rock, Colorado 80109; 

• Trinity Lutheran is a private school lo-
cated at 4740 North Highway 83, Frank-
town, Colorado 80116; 
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• Valor Christian High School is a private 
school located at 3775 Grace Blvd., 
Highlands Ranch, Colorado 80126; 

• Woodlands Academy is a private school 
located at 1057 Park Street, Castle Rock, 
Colorado 80109. 

33. Fourteen of the twenty-three participating pri-
vate schools are located outside of the Douglas 
County School District: Aspen Academy, Beacon 
Country Day School, Front Range Christian 
School, Humanex Academy, Mackintosh Acade-
my, Regis Jesuit High School, and Shepherd of 
the Hills Lutheran School are located in Arapa-
hoe County; Denver Christian Schools (multiple 
campuses), Hillel Academy, and Mullen Hugh 
School are located in Denver County; and Evan-
gelical Christian Academy and St. Peter Catholic 
School are located in El Paso County. 

 
ii. Religious Affiliation of Private School 

Partners 

34. The Scholarship Program does not limit partici-
pation to private schools that are nonsectarian. 
See Policy § E ¶ 2.c (Ex. 1). 

35. Sixteen of the twenty-three private partner 
schools approved to participate in the Scholar-
ship Program are sectarian or religious, as those 
terms are used in Article II, Section 4; Article V, 
Section 34; and Article IX, Section 7, of the Colo-
rado Constitution. They teach “sectarian tenets 
or doctrines” as that term is used in Article IX, 
Section 8 of the Colorado Constitution. 
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36. For virtually all high school students participat-
ing in the Scholarship Program, the only options 
are religious schools. Of the five participating 
schools that are non-religious, one is for gifted 
students only (Mackintosh Academy), another 
(Humanex Academy) is for special needs stu-
dents, and the remaining three run through 
eighth grade only. See, e.g., Humanex Academy 
App. (Ex. 58); Woodlands App. (Ex. 62); Mackin-
tosh App. (Ex. 60); Aspen App. (Ex. 54); Beacon 
App. (Ex. 56). The school officials testifying con-
firmed these facts during the injunction hearing. 

37. As of the time of the injunction hearing, approx-
imately 93% of the confirmed private school en-
rollment was attending religious schools. At the 
high school level, there are 120 students, and on-
ly one of them will attend a non-religious school 
(Humanex Academy). 

38. Most of the Private School Partners that have 
been approved to participate in the Scholarship 
Program are owned and controlled by private re-
ligious institutions. See, e.g., Ave Maria App., at 6 
(Ex. 18) (controlled by Diocese of Colorado 
Springs); Cherry Hills Christian App. at 1 (Ex. 
19, p.10, 15) (controlled by Cherry Hills Commu-
nity Church.); Evangelical Christian App., at 1 
(Ex. 25 p.16) (controlled by Village Seven Presby-
terian Church); Lutheran High School App., at 1, 
2 (Ex. 37 p. 10, 11) (controlled by Lutheran 
Church – Missouri Synod); Mullen High School 
App., Faculty Handbook, at 1 (Ex. 40 p. 6) (owned 
and controlled by “Christian Brothers of New  
Orleans/Santa Fe Province”); Shepherd of the 
Hills App., at 1 (Ex. 42 p.10) (owned and operated 
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by Shepherd of the Hills Lutheran Church); 
Southeast Christian School App., at 1,2 (Ex. 44p. 
10, 11) (controlled by Southeast Christian 
Church); Rock Academy App., Parent Handbook 
(Ex. 47 p. 44); Trinity Lutheran App., Handbook 
(Ex. 48 at p.11, 18) (controlled by Trinity Luther-
an Church). Dan Gehrke (“Mr. Gehrke”), Execu-
tive Director of the Lutheran High School 
Association, testified at the injunction that all of 
the members that makeup the Colorado Luther-
an High School Association, which runs and has 
a vested interest in the high school, are churches. 

39. The governing entities of many participating 
Private School Partners reflect, and are often 
limited to, persons of the schools’ particular faith. 
See, e.g., Ave Maria App., at 6) (Ex. 18); Cherry 
Hills App., at 1 (Ex. 19 p. 10) (stating that school 
superintendent reports to pastor of Cherry Hill 
Church, and Board of Elders); Evangelical Chris-
tian App. Bylaws at IV. B (Ex. 25 p. 17) (stating 
that each member of the Board shall be from “a 
reformed denomination subject to the approval of 
the Sessions of the Founding Churches”); Lu-
theran High School App., Diploma of Vocation 
(Ex. 37 p. 23) (appointing Dan Gehrke as Direc-
tor “in the name of the Triune God”); Shepherd of 
the Hills App., at 1 (Ex. 42 p. 10) (stating that the 
Board serves as a trustee for the congregation); 
Southeast Christian App., at 1 (Ex. 44 p.10) (stat-
ing that “Southeast’s Elder Board provides over-
sight to the School Board. The church is staff 
directed and elder protected.”); Trinity Lutheran 
App., at 1 (Ex. 48 p. 10) (stating that the Trinity 
congregation is the “ultimate governing authori-
ty”). Mr. Gehrke and Robert Bignell (“Mr. 
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Bignell”), Superintendent at Cherry Hills Chris-
tian, both confirmed this at the injunction hear-
ing. 

40. Many of the participating Private School Part-
ners are funded primarily or predominantly by 
sources that promote and are affiliated with a 
particular religion. See, e.g., Lutheran High 
School App., Promissory Note (Ex. 37 p. 15) (evi-
dencing loan from Lutheran Church Extension 
Fund – Missouri Synod); Mullen High School 
App., at 1 (Ex. 40 p.6) (stating school is “owned 
and operated” by “Christian Brothers of New Or-
leans . . . in cooperation with the Archdiocese’s 
Catholic School Office of the Catholic Archdiocese 
of Denver”); Shepherd of the Hills App., Enroll-
ment Policies (Ex. 42 p. 14) (stating that Shep-
herd of the Hills is “sponsored and maintained by 
Shepherd of the Hills Lutheran Church”); Trinity 
Lutheran App., Accreditation Report (Ex. 48 p. 
192) (stating that “school and church operate un-
der a unified budget with the church financing a 
portion of the total school costs”). This fact was 
also corroborated by the testimony of Dr. Cutter, 
Dr. Fagen, and Messrs. Gehrke and Bignell. 

41. Most of the Private School Partners that have 
been approved to participate in the Scholarship 
Program require students to attend religious ser-
vices. See, e.g., Ave Maria App. at 3, 7, 8) (Ex. 18); 
Cherry Hills App., at 3 (Ex. 19); Evangelical 
Christian App., at 2 (Ex. 25); Front Range Chris-
tian App., at 6,7 (Ex. 29 p. 15, 16); Denver Chris-
tian School App., at 4 (Ex. 23); Hillel Academy 
App., at 5 (Ex. 31 p.14.); Lutheran High School 
App., at 3 (Ex. 37 p.12); Mullen High School App., 
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at 2 (Ex. 40 p. 2); Regis Jesuit App., at 6 (Ex. 41 
p. 15); Southeast Christian App., at 5 (Ex. 44 p. 
14); The Rock Academy App., at 2 (Ex. 47 p. 11); 
Trinity Lutheran App., at 4 (Ex. 48 p. 13); Valor 
Christian App., at 4 (Ex. 49 at p. 13). This fact 
was also corroborated by the testimony of Dr. 
Cutter, Dr. Fagen, and Messrs. Gehrke and 
Bignell. 

42. Most participating Private School Partners 
discriminate in enrollment or admissions on the 
basis of the religious beliefs or practices of stu-
dents and their parents, and some even give 
preference to members of particular churches. 
See, e.g., Ave Maria App., at 8, 27 (Ex. 18) (dis-
criminating in admissions and hiring); Denver 
Christian at 100-1, 100-5 (Ex. 23 p. 16-17, 20) 
(discriminating in favor of “children of parents 
who are members of a Reformed church); Evan-
gelical Christian App., Doctrinal Statement (Ex. 
25 p. 101) (“Evangelical Christian Academy shall 
admit only students of parents who give evidence 
of regeneration, who affirm this doctrinal state-
ment”); Front Range App., Student Enrollment 
Info. (Ex. 29 p. 18) (acceptance contingent on at-
testation of parent); Lutheran High School App., 
Employee Handbook (Ex. 37 p. 65) (discriminat-
ing in favor of Lutherans in hiring); Shepherd of 
the Hills App., Enrollment Policies 6.1.2.1, and 
Employee Resource Guide 1.40, and Enrollment 
Paragraphs (Ex. 42 pp. 14, 22, 27, 28-29) (dis-
criminating on the basis of religion in admissions 
and employment by, for example, categorizing 
workers as “called” vs. “non-called.”) The Rock 
Academy App., Parent Handbook (Ex. 47 p. 47, 
87) (giving preference for admission to members 
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of the Rock Church); Valor Christian App., Em-
ployee Handbook (Ex. 49 p. 81) (requiring teach-
ers to be ‘authentic and committed believers in 
Jesus Christ’ ”). This fact was also corroborated 
by the testimony of Dr. Cutter, Dr. Fagen, and 
Messrs. Gehrke and Bignell. 

43. Most of the participating Private School Partners 
subject students, parents, and faculty to religious 
tests and qualifications. See, e.g., Cherry Hills 
App., Family Commitment Policy (Ex. 19 p. 36) 
(requiring students and Parents to execute “Fam-
ily Commitment Statement” that includes com-
mitment to pray); Denver Christian App., Policy 
Manual (Ex. 23 p. 16-17) (requiring faculty to 
sign religious attestation); Evangelical Christian 
App., Handbook at 15, Employment Policy at 1, 
Doctrinal Statement (Ex. 25 p. 46, 94 101) (re-
quiring parents to attest to faith in Jesus Christ 
and sign “doctrinal statements”, and requiring 
faculty to attend church that agrees with “state-
ment of faith”); Front Range App. (Ex. 20 p. 18, 
58, 64, 70) (requiring parent to profess a “person-
al relationship with God,” and requiring teachers 
to execute Statement of Faith and Declaration of 
Moral Authority); Shepherd of the Hills App., En-
rollment Policies 6.1.2.1 (Ex. 42 p. 14) (requiring 
students to attest that they “will accept training 
in the teachings in the Christian faith.”); South-
east Christian App., Family Commitment 
Agreement (Ex. 44 p. 27-29) (requiring parents 
and students to sign “commitment agreement” 
and “give your Christian testimony.”); Valor 
Christian App., Employee Handbook (Ex. 49 p. 
81, 117) (requiring faculty to agree to the State-
ment of Faith as a condition of employment). 
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This fact was also corroborated by the testimony 
of Dr. Cutter, Dr. Fagen, and Messrs. Gehrke and 
Bignell. 

44. The primary missions of most of the Private 
School Partners, and of the religious entities that 
own, operate, sponsor, or control them, is to pro-
vide students with a religious upbringing and to 
inculcate in them the particular religious beliefs 
and values of the school or sponsoring religious 
organization. See, e.g., Ave Maria App., at 3, 7 
(Ex. 18) (mission statement); Cherry Hills App., 
at 1 (Ex. 19) (mission statement); Denver Chris-
tian App., Policy Manual 100-7 (Ex. 23 p. 22) (de-
scribing educational philosophy as preparing 
students for service in the Kingdom of God); 
Evangelical Christian App., Philosophy State-
ment (Ex. 25 p. 14) (describing education as 
founded on the centrality and preeminence of 
Christ in all things); Front Range App., at 2 (Ex. 
29 p. 11) (stating that school exists to equip stu-
dents to “impact the world for Christ”); Hillel 
Academy App., at 2 (Ex. 31 p. 11) (describing ed-
ucational goals, in part, as “to provide a Judaic 
education that allows students to act as fully 
functioning Orthodox Jews.”); Lutheran App., at 
2 (Ex. 37 p. 11) (“Christian principles guide all of 
student life; classes, sporting and special events, 
and relationships.”); Mullen App., Faculty Hand-
book at 1 (Ex. 40 p. 18) (preparing graduates to 
“embrace God’s gift of learning [and] devote their 
lives ceaselessly for His learning”); Regis App., at 
3 (Ex. 41 p. 12) (stating that Regis graduates 
“will come to know and experience God”); Shep-
herd Hills’ App., at 2 (Ex. 42 p. 11) (Mission 
statement: “Through the Gospel of Jesus Christ, 
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Shepherd of the Hills Christian School seeks to 
strengthen families by helping parents to train 
their children in a Christian way of life . . . ”); 
Southeast Christian App., at 2 (Ex. 44 p.12) (“The 
Christian school is an arm of the Christian home 
in the total education of children.” . . . “Train up a 
child in the way he should go, and even when he 
is old he will not depart from it.”) (quoting Prov-
erbs 22:6); The Rock Academy App., Parent 
Handbook (Ex. 47 p. 45) (“The Rock Academy ex-
ists to partner with parents in training the next 
generation through discipleship in God’s word . . . ”); 
Trinity Lutheran App., Parent/Student Handbook 
(Ex. 48 p. 18, 32) (“The “primary objective of Trin-
ity Lutheran School is to support parents in the 
spiritual training of their children.”); Valor 
Christian App., Mission Statement (Ex. 49 p. 18) 
(school’s “vision” is to “prepar[e] tomorrow’s lead-
ers to transform the world for Christ”). This fact 
was also corroborated by the testimony of Dr. 
Cutter, Dr. Fagen, and Messrs. Gehrke and 
Bignell. 

45. The curricula at most participating schools is 
thoroughly infused with religion and religious 
doctrine, and includes required courses in reli-
gion or theology that tend to indoctrinate and 
proselytize. The participating schools additional-
ly require theology classes as a component for 
graduation eligibility. See, e.g., Cherry Hills App. 
(Ex. 19 p. 18); Denver Christian App., Policy 
Manual at 100-7 (Ex. 23 p. 22) (describing pillar 
of the curriculum as “Religion: Knowledge of reli-
gions, church history, Christian doctrine, and 
Christian ethics; always involving a challenge to 
respond in faith and obedience to the Lord.”); 
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Evangelical Christian App. (Ex. 25 pp. 19, 52) 
(requiring “Bible classes for graduation” and stat-
ing that “all materials are taught from a Chris-
tian Reformed worldview.”); Front Range App., at 
3 (Ex. 29 p. 12) (“We believe that all truth is 
God’s truth. Therefore, all academic disciplines 
are taught and integrated within a Christian 
worldview.”); Hillel Academy App. at 3 (ex. 31 p. 
12) (“Our Judaic Program adheres to a tradition-
al (Halakha) interpretation of laws and cus-
toms.”); Lutheran High School App., Employee 
Handbook at 44 (Ex. 37 p. 104) (stating that reli-
gious instruction is an “integral part of every 
subject area”); Southeast Christian App., at 2 
(Ex. 44 p. 11, 14) (“Biblical integration is included 
in all aspects of our learning. Bible class is con-
sidered a core academic class.”); The Rock App., 
(Ex. 47 p. 31) (curriculum description); Trinity 
Lutheran App., Parent Student Handbook (Ex. 
48 p. 21) (“describing “in-classroom time given to 
devotions and worship”); Valor Christian App., 
Student Handbook (Ex. 49 p. 60) (requiring 3.5 
semesters of required courses in religion or theol-
ogy). This fact was also corroborated by the tes-
timony of Dr. Cutter, Dr. Fagen, and Messrs. 
Gehrke and Bignell. 

 
E. THE RESTRICTIONS ON RELIGIOUS AND 

OTHER DISCRIMINATION, RELIGIOUS 
EDUCATION, AND MANDATORY PARTIC-
IPATION IN RELIGIOUS SERVICES 

46. The Scholarship Program provides no meaningful 
limitations on the use of taxpayer funds to  
support or promote religion, and no meaningful 
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protections for the religious liberty of participat-
ing students. The Scholarship Program permits 
participating Private School Partners to discrim-
inate on the basis of religion in both admission 
and in employment. See Policy § E ¶ 2, 3.f ) (Ex. 
1). Douglas County School District “recognize[s] 
that many schools embed religious studies in all 
areas of the curriculum.” FAQ (Ex. 2). 

47. There are no restrictions on how participating 
Private School Partners may spend the taxpayer 
funds that they receive under the Scholarship 
Program. The participating private schools are 
free to use these funds for sectarian purposes, in-
cluding, for example, religious instruction, wor-
ship services, clergy salaries, the purchase of 
Bibles and other religious literature, and con-
struction of chapels and other facilities used for 
worship and prayer. See FAQ (Ex. 2). 

48. Mr. Bignell explained in a letter on April 15, 
2011, to Dr. Cutter, “My summary of our two-
hour interview is that the district wants no con-
trol over Cherry Hills Christian or any other 
partner school.” (Ex. 101) (emphasis added). This 
was additionally confirmed by the testimony of 
Dr. Cutter. 

49. The Scholarship Program permits participating 
private schools to discriminate against students 
with disabilities. This was confirmed by the tes-
timony of Dr. Cutter. Douglas County School Dis-
trict categorizes students with disabilities who 
participate in the Scholarship Program as “pa-
rentally-placed students with disabilities” and 
includes a disclaimer in its form application  
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stating that the “[d]istrict-provided services to 
parentally placed students with disabilities are 
limited.” (Ex. 5 p. 10). Further, parents opting to 
have their children participate in the Scholarship 
Program essentially waive their rights under the 
Individuals with Disabilities Education Act. See 
Policy JCB (Ex. 107 at p. 5). 

50. Participating Private School Partners may also 
engage in other forms of discrimination. For ex-
ample, Denver Christian’s application sets forth 
its “AIDS policy,” under which it can refuse to 
admit, or expel, HIV-positive students. (Ex. 23 p. 
28.) The “Teacher Contract” at Front Range lists 
homosexuality as “a cause for termination.” (Ex. 
29 p. 71). 

 
F. THE “OPT OUT” PROVISION AGAINST 

RELIGIOUS INSTRUCTION OR PARTICI-
PATION IN RELIGIOUS EXERCISES 

51. The Scholarship Program purports to afford 
participating students the right to “receive a 
waiver from any required religious services at 
the [Private School Partner].” See Policy § E ¶ 3.1 
(Ex. 1). But this “opt out” right is illusory. Dr. 
Cutter confirmed that scholarship students may 
still be required to attend religious services, so 
long as they are permitted to remain silent. See 
FAQ (Ex. 2). Many participating private religious 
schools require such attendance. See supra, at 
¶ 54. 

52. Scholarship students have no right to opt-out of 
religious instruction, even if the religious instruc-
tion would conflict with their own religious  
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beliefs. Id. Scholarship students also have no 
right to sit silent during other religious exercises 
that does not occur in the context of formal reli-
gious worship services and chapel, such as prayer 
recitations, scriptural readings, etc, which many 
schools mandate throughout the day. Id. This fact 
was also corroborated by the testimony of Dr. 
Cutter, Dr. Fagen, and Messrs. Gehrke and 
Bignell. 

53. Douglas County School District officials collabo-
rated with religious Private School Partners to 
ameliorate their concerns regarding the initial 
waiver language which provided a complete right 
to opt out of religious services and instruction. 
Further, District Officials intentionally weakened 
the waiver language to encourage private reli-
gious schools to participate in the Scholarship 
Program. Shortly before the Douglas County 
School Board voted on the Scholarship Program, 
Dr. Cutter explained to a group of private reli-
gious schools that he had received “mixed re-
sponses” to a waiver policy that would have 
required participating private schools students in 
the Scholarship Program to “remove themselves 
from faith-based classes and/or activities” March 
5, 2011 Email (Ex. 86) (emphasis added). Dr. Cut-
ter also asked a group of private religious schools 
whether the waiver provision was a “deal-
breaker.” See, e.g., March 7, 2011 Email (Ex. 87); 
March 8, 2011 Email (Ex. 88). The testimony of 
Dr. Cutter confirmed that these facts were accu-
rate. Dr. Cutter further acknowledged that a 
large number of the private schools were sectari-
an and that it was imperative to get their partic-
ipation. Dr. Cutter confirmed that without the 
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religious schools’ participation, there would not 
be much of a Scholarship Program. 

54. The limited opt-out right is subject to even fur-
ther reduction – or outright elimination – based 
on the opinion and testimony of Mr. Cutter. For 
example, Mr. Cutter assured Ken Palmreuter of 
Trinity Lutheran that “because services vary be-
tween faiths and institutions, the waiver will in-
clude unique specifics for each individual school. 
It’s not a one waiver fits all.’ you and I can work 
together to make sure it is comprehensive after 
your application is submitted.” April 17, 2011 
Email (Ex. 96). 

 
G. THE EDUCATION PROVIDED BY THE 

PARTICIPATING RELIGIOUS PRIVATE 
SCHOOL PARTNERS 

55. A “uniform standard” for public education in 
Colorado is set forth in the criteria created by the 
state legislature and is implemented by and un-
der the continued supervision of the local school 
boards. Douglas County School District has 
adopted Colorado State Standards, as promul-
gated by the Colorado Department of Education, 
to create learning targets for the District. Doug-
las County School District’s Standards Website 
(Ex. 10). These standards describe the learning 
goals in each area of instruction for each academ-
ic grade level. Id. 

56. Douglas County School District also issues its 
own learning goals for each school year, outlining 
the key academic objectives to be achieved for 
that year. Douglas County Student Learning 
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Goals (Ex. 9). Teachers in Douglas County School 
District are subject to licensing criteria as set 
forth by the Colorado State Board of Education. 

57. The Scholarship Program’s Private School Part-
ners, however, are not subject to these standards. 
Participating Private School Partners are not re-
quired to use the Douglas County School Dis-
trict’s content standards or curriculum, comply 
with its State accreditation contract or otherwise 
meet State accountability mandates, adopt its 
educational goals, use its assigned textbooks and 
materials, or adhere to student-teacher ratios 
and other pedagogical policies established by the 
District. See FAQ (Ex. 2). Teachers employed by 
the private schools participating in the Scholar-
ship Program are not required to hold current 
Colorado Department of Education Teachers Li-
censes with appropriate endorsements and expe-
rience for the courses that they teach. Id. This 
was confirmed by the testimony of Dr. Cutter. 

 
H. THE COLORADO DEPARTMENT OF EDU-

CATION HAS NOT DECIDED WHETHER 
TO FUND THE PROGRAM 

58. The Scholarship Program is premised on the 
assumption that the Colorado Department of Ed-
ucation will pay Douglas County School District 
the “per pupil revenue” for students that attend 
participating private schools under the Scholar-
ship Program. See Policy § C ¶ 6, 10 (Ex. 1) 

59. Douglas County School District has already 
begun distributing money to participating private 
schools. As of the date of the injunction hearing, 
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271 of the 500 students admitted under the 
Scholarship Program had been accepted to Pri-
vate School Partners and approximately 184 
checks have been mailed to Private School Part-
ners totaling over $200,000. 

60. Mr. Hammond testified at the injunction hearing 
that the state has not determined whether or not 
it will fund the Scholarship Program. 

61. Mr. Hammond testified at the injunction hearing 
that, if the Colorado Department of Education 
determines that students participating in the 
Scholarship Program should not be part of the 
pupil count for Douglas County School District, 
the state may seek reimbursement from the 
Douglas County School District of any state aid 
used to finance the Scholarship Program. Specifi-
cally, Mr. Hammond testified that the state could 
“claw back” the moneys spent towards the Schol-
arship Program if the Scholarship Program is de-
termined to be improper. 

62. Additionally, the Scholarship Program could be 
abruptly terminated when the State conducts its 
audit sometime in 2012, when students are al-
ready enrolled and immersed in the private 
schools. Students in the Scholarship Program 
would need to be reintegrated into public schools, 
or parents would be forced to pay the remaining 
private tuition on their own. Public school curric-
ula would be disrupted, classes might need to be 
added or reallocated to accommodate hundreds of 
unplanned students, and additional textbooks 
and supplies that were not budgeted or planned  
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 for would need to be quickly procured. Further-
more, the Douglas County School District could 
face the obligation to return millions of education 
dollars to the State. Many, if not all, of these cir-
cumstances could likewise occur in the event in-
junctive relief is granted. 

63. Although the state has not committed to fund the 
Scholarship Program, the Douglas County School 
District nonetheless intends to forego invest-
ments in Douglas County public schools, which 
are necessary to keep pace with increased stu-
dent enrollment, on the assumption that the 
Scholarship Program will alleviate this increased 
enrollment. Specifically, Dr. Fagen testified that 
the Scholarship Program will alleviate additional 
cost, such as classroom materials and facilities, 
associated with an increasing student enroll-
ment. 

64. Mr. Carson testified at the hearing that if the 
Scholarship Program is successful, he hopes to 
expand the Scholarship Program beyond the ini-
tial 500 students. See also December 12, 2010 
Email (Ex. 126). Mr. Carson further stated that 
his viewpoint on expanding the Scholarship Pro-
gram generally reflected the thoughts of the oth-
er Douglas County School Board members. 

65. Mr. Carson testified that, under the state educa-
tion funding system, more students equaled more 
money to the school district. Mr. Carson elabo-
rated that part of his job responsibility is to de-
vise ways to increase money and students to the 
Douglas County School District. Mr. Carson testi-
fied that the Douglas County School District has 
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suffered tens of million dollars in budget reduc-
tions, and because the Douglas School District 
“does not have a finite pot of money, [the Douglas 
County School District’s] budget is dependent 
upon pupil growth.” Therefore, if the Scholarship 
Program grows in size, Douglas County School 
District’s budget grows in size. Dr. Cutter testi-
fied that after running a financial analysis on the 
Scholarship Program, the Scholarship Program 
was forecasted to “break even” at 200 scholarship 
students. If these scholarship students are count-
ed in the Douglas County School District’s per 
pupil revenue, as the school officials testified that 
they will be, the funds directed to the Douglas 
County School District will be at the cost to other 
school districts around the state. 

 
II. 

STANDARD OF REVIEW 

A. C.R.C.P. 12(B)(1) – LACK OF STANDING 

 A motion to dismiss for lack of standing is gov-
erned by C.R.C.P. 12(b)(1). “Subject matter jurisdic-
tion is defined as a court’s power to resolve a dispute 
in which it renders judgment.” Levine v. Katz, 192 
P.3d 1008, 1011 (Colo. App. 2006). In order for a court 
to have proper jurisdiction over a dispute, “the plain-
tiff must have standing to bring the case.” Ainscough 
v. Owens, 90 P.3d 851, 855 (Colo. 2004) (en banc). 
Furthermore, “[s]tanding is a threshold issue that 
must be satisfied in order to decide a case on the 
merits. Id. 
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 A trial court may consider any competent evi-
dence pertaining to a C.R.C.P. 12(b)(1) motion to 
dismiss for lack of subject matter jurisdiction without 
converting the motion to a summary judgment mo-
tion. Lee v. Banner Health, 214 P.3d 589, 593 (Colo. 
App. 2009). A plaintiff has the burden of proving that 
the trial court has jurisdiction to hear the case. Id. at 
594. 

 
B. C.R.C.P. 12(5) – FAILURE TO STATE A 

CLAIM UPON WHICH RELIEF CAN BE 
GRANTED 

 In addressing a C.R.C.P. 12(b)(5) motion, the 
court must view the allegations in the light most 
favorable to the non-moving party, Dunlap v. Colora-
do Springs Cablevision, Inc., 829 P.2d 1286, 1289 
(Colo. 1992) (en banc), and accept all averments of 
material fact contained in the complaint as true. 
Rosenthal v. Dean Witter Reynolds, Inc., 908 P.2d 
1095, 1099 (Colo. 1995) (en banc) (quoting Shapiro & 
Meinhold v. Zartman, 823 P.2d 120, 122-23 (Colo. 
1992) (en banc)). Whether a claim is stated must be 
determined solely from the complaint. Dunlap, 829 
P.2d at 1290. 

 Under C.R.C.P. 8(a)(2), all that is required is “a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.” Henderson v. Gun-
ther, 931 P.2d 1150, 1168 (Colo. 1997) (en banc). Thus, 
dismissal of claims under C.R.C.P. 12(b)(5) is proper 
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only “where a complaint fails to give defendants 
notice of the claims asserted.” Shockley v. Georgetown 
Valley Water & Sanitation Dist., 548 P.2d 928, 929 
(Colo. App. 1976). Unless it appears beyond doubt 
that a plaintiff can prove no set of facts in support of 
her claim which would entitle her to relief, the motion 
will be denied. Dunlap, 829 P.2d at 1290. 

 
C. C.R.C.P. 65 – INJUNCTION 

 Colorado law is clear on the requirements to 
enter an injunction. Courts are permitted to enter an 
injunction pursuant to C.R.C.P. 65. In order for a 
preliminary injunction to enter, a plaintiff must 
demonstrate the following elements: 

(1) a reasonable probability of success on 
the merits; 

(2) a danger of real, immediate, and irrepa-
rable injury which may be prevented by in-
junctive relief; 

(3) that there is no plain, speedy, and ade-
quate remedy at law; 

(4) that the granting of a preliminary in-
junction will not disserve the public interest; 

(5) that the balance of equities favors the 
injunction; and 

(6) that the injunction will preserve the 
status quo pending a trial on the merits. 
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See Rathke v. MacFarlane, 648 P.2d 648, 653-54 
(Colo. 1982) (internal citations omitted). 

 C.R.C.P. 65(f ) additionally contemplates that 
injunctions can be mandatory or permanent and that 
the court can require a party to take affirmative 
action “if merely restraining the doing of an act or 
acts will not effectuate the relief to which the moving 
party is entitled[.]” “It is generally held that if a 
preliminary mandatory injunction will have the effect 
of granting to the complainant all the relief that he 
could obtain upon a final hearing, it should not be 
issued. Only in rare cases if the complainant’s right to 
the relief is clear and certain will an injunction issue 
under such circumstances as involved here.” Allen v. 
Denver, 351 P.2d 390, 391 (Colo. 1960) (emphasis in 
original). 

 
III. 

CONCLUSIONS OF LAW 

 The Court now addresses Defendants’ Motion to 
Dismiss and Plaintiffs’ Motions for Preliminary 
Injunction, in turn: 

 
A. MOTION TO DISMISS 

 Defendants allege that Plaintiffs’ claims for 
violations of C.R.S. § 22-54-101 et seq. and violation of 
Article IX, Section 3 of the Colorado Constitution 
should be dismissed, pursuant to C.R.C.P. 12(b)(1), 
because Plaintiffs lack standing to bring these claims. 



App. 206 

Furthermore, Defendants contend that Plaintiffs’ 
remaining claims for violations of Article II, Section 4, 
Article IX, Sections 2, 7, 8, and 15, and Article V. 
Section 34 should be dismissed for failure to state a 
claim upon which relief can be granted, pursuant to 
C.R.C.P. 12(b)(5). In response, Plaintiffs argue that 
standing is proper for all claims alleged and that all 
claims are viable and properly alleged. The Court 
addresses each of Defendants’ arguments, in turn, 
below. 

 
i. Lack of Standing for Statutory Claims 

 Defendants allege that Plaintiffs lack standing to 
bring their statutory violation claims because Plain-
tiffs lack a legally protected interest to enforce the 
statutes and have not suffered an injury in fact. 
Plaintiffs argue that they have suffered both econom-
ic and non-economic losses and they have a protected 
legal interest in their constitutional and statutory 
claims. 

 In Wimberly v. Ettenberg, the Colorado Supreme 
Court outlined a two-step test for determining standing. 
570 P.2d 535, 539 (Colo. 1977) (en banc). A plaintiff 
has standing if he or she (1) incurred an injury-in-fact 
(2) to a legally protected interest, as contemplated by 
statutory or constitutional provisions. See id. This 
test, because of its application in a variety of different 
contexts, has become the general test for standing in 
Colorado. See Brotman v. East Lake Creek Ranch, 
LLC, 31 P.3d 886, 890 (Colo. 2001) (en banc). “In 
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Colorado, parties to lawsuits benefit from a relatively 
broad definition of standing.” Ainscough, 90 P.3d at 
855. 

 The first prong of the test has been interpreted to 
require “a ‘concrete adverseness which sharpens the 
presentation of issues’ that parties argue to the 
courts.” Greenwood Village v. Petitioners for Proposed 
City of Centennial, 3 P.3d 427, 437 (Colo. 2000) (en 
banc) (quoting Baker v. Carr, 369 U.S. 186, 204 
(1962)). An injury that is “indirect and incidental” is 
insufficient to confer standing. Brotman, 31 P.3d at 
891. “In the context of administrative action, this 
element of standing does not require that a party 
suffer actual injury, as long as the party can demon-
strate that the administrative action ‘threatens to 
cause’ an injury.” Bd. of County Comm’rs v. Colo. Oil 
and Gas Conservation Comm’n, 81 P.3d 1119, 1122 
(Colo. App. 2003). “However, an injury must be suffi-
ciently direct and palpable to allow a court to say 
with fair assurance that there is an actual controver-
sy proper for judicial resolution.” Id. 

 The second prong of the test “requires that the 
plaintiff have a legal interest protecting against the 
alleged injury.” Ainscough, 90 P.3d at 856. There are 
three factors that courts use to determine whether a 
statute reflects a legislative purpose to confer a legal 
interest that entitles plaintiff to judicial redress: “(1) 
whether the statute specifically creates such a right 
in the plaintiff; (2) whether there is any indication of 
legislative intent to create or deny such a right; and 
(3) whether it is consistent with the statutory scheme 
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to imply such a right.” Olsen v. City of Golden, 53 P.3d 
747, 752 (Colo. App. 2002) (citing Cloverleaf Kennel 
Club, Inc. v. Colo. Racing Comm’n, 620 P.2d 1051, 
1057 (Colo. 1981) (en banc)). 

 Here, Plaintiffs have alleged a direct economic 
injury on the grounds that the Scholarship Program 
will result in over $3 million in public funding being 
removed from the Douglas County School District. 
Plaintiffs further claim that because this action is 
based upon an administrative action, the threat of 
diverting money intended to further their children’s 
education is sufficient to establish standing. Finally, 
Plaintiffs assert that they have a legal interest in 
protecting against the injury, both as taxpayers 
opposing the unconstitutional and unlawful expendi-
ture of funds, and as parents and students protecting 
their interest in public education. 

 Defendants argue that any injury alleged is not 
sufficiently direct to establish standing for Plaintiffs. 
Furthermore, Defendants argue that the statutes 
upon which Plaintiffs base these claims lack the 
express language to establish standing for taxpayer 
enforcement, lack any indication of legislative intent 
to create a taxpayer right of enforcement, and lack 
the implication that a general right of taxpayer right 
of judicial redress exists. 

 The Court finds that the injuries asserted by 
Plaintiffs, both economic and non-economic, are suf-
ficient in quality and directness to establish standing. 
The prospect of having millions of dollars of public 
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school funding diverted to private schools, many of 
which are religious and lie outside of the Douglas 
County School District, creates a sufficient basis to 
establish standing for taxpayers seeking to ensure 
lawful spending of these funds, in accordance with 
the Public School Finance Act. Similarly, these same 
circumstances are sufficient to establish standing for 
students, and the parents of students, seeking to 
protect public school education. 

 With respect to legal interest, the Court notes 
that Defendants’ argument focuses, almost exclusively, 
on a lack of legislative purpose to confer a legal 
interest on taxpayers. Although this argument has 
some merit, the argument ignores the fact that Plain-
tiffs are comprised of not only taxpayers, but parents 
and students as well. Plaintiffs have successfully 
argued that their status as students in the Douglas 
County School District, as well as parents to these 
students, confers a legal interest in the enforcement 
of the statutes enumerated in their claims. 

 In conclusion, the Court finds that Plaintiffs have 
sufficiently established that they have proper stand-
ing to assert their claims against Defendants’ alleged 
statutory violations. 

 
ii. Lack of Standing for Article IX, Section 

3 Claim 

 Defendants next challenge Plaintiffs’ standing on 
their constitutional claim for the violation of Article 
IX, Section 3 of the Colorado Constitution. As with 
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the statutory claims, Defendants allege that Plaintiffs 
lack standing because Plaintiffs lack a legally pro-
tected interest and have not suffered an injury in 
fact. Plaintiffs argue that they have suffered econom-
ic and non-economic losses and that they have a 
protected legal interest in their constitutional and 
statutory claims. 

 While the Wimberly test outlined above applies 
equally to constitutional claims, it bears noting that 
additional deference is given to plaintiffs asserting 
claims based on constitutional violations. See, e.g., 
Ainscough, 90 P.3d at 856; Colo. State Civil Serv. 
Employees Ass’n v. Love, 448 P.2d 624, 627 (Colo. 
1968) (en banc). The Supreme Court has interpreted 
Wimberly to confer standing when a plaintiff argues 
that a governmental action that harms him is uncon-
stitutional. Ainscough, 90 P.3d at 856. “[A] precept of 
constitutional law is that a self-executing constitu-
tional provision ipso facto affords the means of pro-
tecting the right given and of enforcing the duty 
imposed.” Love, 448 P.2d at 627. Although citizens 
may generally sue to protect a “great public concern” 
regarding the constitutionality of a law, the jurispru-
dence on this particular section of the Colorado 
Constitution indicates otherwise. Compare Love, 448 
P.2d at 627 with Brotman, 31 P.3d at 891-92. In 
Brotman, although the Court held that taxpayers 
lack standing to bring claims under this Section of 
the Constitution, the Court expressly noted that this 
decision “does not preclude a determination like that 
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in Branson that plaintiff schools and schoolchildren 
might have such standing.” Brotman, 31 P.3d at 892. 

 In the present case, Plaintiffs are comprised not 
only of taxpayers, but also of parents and students in 
the Douglas County School District. While the Colo-
rado Supreme Court’s holding in Brotman expressly 
precludes taxpayer standing to assert claims based on 
the violation of Article IX, Section 3 of the Colorado 
Constitution, the Supreme Court clearly articulates 
that this holding is not sufficient to preclude standing 
of schools and students affected by the disbursement 
of funds generated from school lands. As outlined in 
the statutory claims section, supra, Plaintiffs have 
successfully asserted economic and non-economic 
injuries and have argued that their status as stu-
dents and parents in the Douglas County School 
District confers a legal interest in the enforcement of 
the statutes enumerated in their claims. In evaluat-
ing Plaintiffs’ standing, the Court reads the Supreme 
Court’s language in Brotman in conjunction with its 
“relatively broad definition of standing” in Colorado 
and general conferral of standing upon a plaintiff 
arguing that an unconstitutional governmental action 
has injured the plaintiff. 

 In conclusion, the Court finds that Plaintiffs have 
sufficiently established that they have proper stand-
ing to assert their claims for the violation of Article 
IX, Section 3 of the Colorado Constitution. 
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iii. Failure to State a Claim Upon Which 
Relief Can Be Granted 

 Next, the Court turns to Defendants’ challenge of 
the remaining constitutional claims. Defendants 
contend that, because Plaintiffs’ remaining claims 
lack merit and fail to show a probability of success, 
these claims should be dismissed pursuant to 
C.R.C.P. 12(b)(5). Conversely, Plaintiffs argue that all 
claims asserted are viable claims for constitutional 
violations and, furthermore, are likely to succeed on 
the merits. 

 Colorado jurisprudence is clear that C.R.C.P. 
12(b)(5) motions are generally disfavored and are 
designed to allow a defendant to test the formal 
sufficiency of a complaint. See, e.g., Coors Brewing 
Co. v. Floyd, 978 P.2d 663, 665 (Colo. 1999) (en banc); 
Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 
1996) (en banc). Thus, “a complaint is not to be dis-
missed [under a C.R.C.P. 12(b)(5) motion to dismiss] 
unless it appears beyond doubt that the plaintiff 
cannot prove facts in support of the claim that would 
entitle the plaintiff to relief.” Dorman, 914 P.2d at 
911. Under the Colorado Rules of Civil Procedure, all 
that is required is “a short and plain statement of the 
claim showing that the pleader is entitled to relief,” 
therefore a complaint is sufficient to withstand a 
motion to dismiss if the plaintiff states a claim that 
would entitle him to relief. C.R.C.P. 8(a)(2); Shapiro 
& Meinhold, 823 P.2d at 122-23. 
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 Here, in their remaining constitutional claims, 
Plaintiffs’ Complaints allege violations of Article II, 
Section 4, Article IX, Sections 2, 7, 8, and 15, and 
Article V, Section 34 of the Colorado Constitution. 
Generally, these claims allege that the Choice Schol-
arship Program, as currently constituted, requires 
students to “attend or support [a] ministry or place of 
worship, religious sect or denomination against 
[their] consent,” fails to provide a “thorough and 
uniform system of free public schools,” provides aid  
to churches and religious institutions, utilizes reli-
gious tests or qualifications for admission into public 
educational institutions, fails to maintain school 
board and school board director control of instruction 
in local schools, and provides appropriations to a 
“denominational or sectarian institution or associa-
tion.” In addition, Plaintiffs’ Complaints include 
factual allegations which support the assertion of 
these claims. 

 While these claims have been hotly contested by 
Defendants, pursuant to the C.R.C.P. 12(b)(5) juris-
prudence, the Court views these allegations in the 
light most favorable to Plaintiffs, the non-moving 
parties with respect to the Motion to Dismiss. Accord-
ingly, taking the allegations in the complaints as true, 
the Court finds that the Plaintiffs’ allegations are 
sufficiently pled to put Defendants on notice of the 
claims asserted. Furthermore, the Court finds that, 
despite Defendants’ argument, Plaintiffs’ claims are 
not precluded by Colorado substantive law. Finally, 
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the Court affords a more detailed assessment of the 
merits of these claims below. 

 In conclusion, the Court finds that Plaintiffs have 
sufficiently alleged their remaining claims for consti-
tutional violations. 

 WHEREFORE, in light of the reasoning above, 
Defendants’ Motion to Dismiss is DENIED. 

 
B. INJUNCTION 

 Plaintiffs request the Court to enter an injunc-
tion preventing Defendants from funding or other-
wise implementing the Scholarship Program. A 
heightened standard is compelled in this case be-
cause, as the Court stated during the injunction 
hearing, Plaintiffs’ request for preliminary injunction, 
if granted, would provide Plaintiffs with all of the 
relief sought in their respective complaints. Further, 
a trial court has broad discretion to formulate the 
terms of injunctive relief when equity so requires. See 
Colo. Springs Bd. of Realtors v State, 780 P.2d 494 
(Colo. 1989). Certainly the totality of the circum-
stances in this case warrants the modification of 
typical injunction proceedings from the norm. 

 Because the Court has determined that the 
higher standard of proof of a permanent or mandatory 
injunction applies here, see supra, the Court address-
es the Rathke criteria in the following manner: the 
initial analysis will be directed to an assessment of 
the six Rathke elements and the degree to which 
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Plaintiffs have met their burden for preliminary 
injunctive relief. The Court will dedicate a more 
detailed analysis of the constitutional and statutory 
provisions, with respect to the question of whether 
Plaintiffs have established by clear and certain 
evidence their entitlement to mandatory or perma-
nent injunctive relief. The purpose in addressing the 
Rathke criteria in this fashion is to augment the 
Court’s conclusion that, not only have Plaintiffs 
proven the six Rathke criteria by a preponderance of 
the evidence such that a preliminary injunction 
would be warranted, but that Plaintiffs additionally 
provided clear and certain evidence entitling them to 
mandatory or permanent injunctive relief. 

 
i. Danger of Real, Immediate, and Irrep-

arable Injury 

 Plaintiffs are in danger of real, immediate, and 
irreparable injury. An injunction is warranted where 
property rights or fundamental constitutional rights 
are being destroyed or threatened with destruction. 
Rathke, 648 P.2d at 652. The injuries to Plaintiffs’ 
constitutional rights are irreparable and, without 
enjoining the Scholarship Program, Plaintiffs’ injury 
cannot be undone. See Kikimura v. Hurley, 242 F.3d 
950, 963 (10th Cir. 2001) (holding that a violation of 
an individual’s religious rights is not adequately 
redressed by monetary compensation and is therefore 
irreparable, and explaining that “when an alleged 
constitutional right is involved, most courts hold that 
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no further showing of irreparable injury is neces-
sary”). 

 Here, as more fully detailed below, the undisput-
ed evidence before the Court reflects that the Schol-
arship Program continues to move forward in 
preparation for the 2011-2012 school year and De-
fendants continue to enroll students and make pay-
ments to Private School Partners. Further, Dr. Fagen 
and other Douglas County School District officials 
testified that school has already started in most 
Douglas County public schools. Plaintiffs have estab-
lished, by a preponderance of the evidence, that the 
Scholarship Program violates both financial and 
religious provisions set forth in the Colorado Consti-
tution. This evidence includes testimony from parents 
who reside in Douglas County, administrators from 
the Private School Partners, and employees of the 
Douglas County School District, confirming that the 
Scholarship Program, among others things: (1) re-
quires participating students to attend religious 
services and receive religious instruction; (2) provides 
aid to churches and religious institutions; and, (3) 
utilizes religious tests or qualifications for admission 
into partner schools and, consequently, into the 
Choice Scholarship School. Allowing the program to 
continue to move forward with students attending the 
Private School Partners and Defendants distributing 
taxpayer funds to support the Scholarship Program 
violates Plaintiffs’ constitutional rights and, there-
fore, presents a danger that is real, immediate, and 
irreparable to Plaintiffs. 
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 In conclusion, the Court finds that Plaintiffs’ 
danger is real, immediate, irreparable, and ongoing. 
Accordingly, the Court finds that this element of 
Rathke supports the granting of the requested prelim-
inary injunction. 

 Furthermore, based upon the totality of the 
evidence presented at the hearing, the Court finds 
that Plaintiffs not only satisfy the preponderance 
standard, but have also demonstrated a clear and 
certain right to mandatory or permanent injunctive 
relief. 

 
ii. No Plain, Speedy, and Adequate Reme-

dy at Law 

 Because injunctive relief falls within the Court’s 
equitable authority, and because the Plaintiffs’ re-
quest for an injunction presents the only adequate 
remedy for the alleged statutory and constitutional 
violations, there is no plain, speedy or adequate 
remedy at law available to Plaintiffs. See Pinson v. 
Pacheco, 397 Fed.Appx. 488, 492 (10th Cir. 2010) 
(stating that a constitutional injury is irreparable in 
the sense that it cannot be adequately redressed by 
post-trial relief ). This Rathke element, a lack of plain, 
speedy or adequate remedy at law, is highly correlat-
ed to the “danger of real, immediate, and irreparable 
injury” element outlined above because a finding of 
irreparable injury is consistent with the finding that 
a plaintiff lacks an adequate remedy at law. See 
Rathke, 648 P.2d at 653-54. As outlined below, by not 
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enjoining the Scholarship Program, Plaintiffs’ consti-
tutional rights will be irreparably violated and, 
necessarily, this constitutional injury cannot be 
undone or remedied by monetary or any other com-
pensation. See Kikimura, 242 F.3d at 963. 

 In conclusion, the Court finds that Plaintiffs have 
proven, by a preponderance of the evidence, that no 
plain, speedy, and adequate remedy exists at law. 
Accordingly, the Court finds that this Rathke element 
supports a decision to enjoin the program. 

 Furthermore, based upon the totality of the 
evidence presented at the hearing, the Court finds 
that Plaintiffs not only satisfy the preponderance 
standard, but have also demonstrated a clear and 
certain right to mandatory or permanent injunctive 
relief. 

 
iii. Granting of a Preliminary Injunction 

Will Not Disserve the Public Interest 

 Enjoining Defendants’ implementation of the 
Scholarship Program does not disserve the public 
interest. Although Defendants assert that the inter-
ests of participating students and the Douglas County 
School District in the educational process would be 
enhanced by the implementation of the Scholarship 
Program, this interest is outweighed by the substan-
tial disservice to the public interest that would result 
from the implementation of an unconstitutional 
program affecting approximately 58,000 students and 
the taxpaying residents of Douglas County. 
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 In conclusion, the Court finds that the Plaintiffs 
have shown, by a preponderance of the evidence that 
the public interest ultimately favors, and is served, in 
upholding the requirements established by the Colo-
rado Constitution. Accordingly, the Court finds that 
this element of Rathke supports the granting of the 
requested preliminary injunction. 

 Furthermore, based upon the totality of the 
evidence presented at the hearing, the Court finds 
that Plaintiffs not only satisfy the preponderance 
standard, but have also demonstrated a clear and 
certain right to mandatory or permanent injunctive 
relief. 

 
iv. Balance of Equities Favors the Injunc-

tion 

 As articulated by both Plaintiffs and Defendants 
during the proceedings, this factor is, in many ways, 
the most difficult for this Court to determine. With 
respect to Plaintiffs, a denial of the request for in-
junction presents significant injury in the form of 
continued constitutional and statutory violations of 
Plaintiffs’ rights. Conversely, with respect to Defen-
dants, granting the Plaintiffs’ request for injunctive 
relief will undoubtedly result in significant hardships 
for the families already selected for enrollment in the 
Scholarship Program, as well as the Private School 
Partners (for instance, the Woodlands Academy) that 
have relied on the Scholarship Program’s implemen-
tation. 
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 Defendants assert that a finding against the 
Scholarship Program will result in the potential 
disruption of other statutory-based programs that are 
already in place. As the Court describes in greater 
detail below, the evidence presented demonstrates 
that there are significant differences between the 
Scholarship Program and other statutorily-based 
programs discussed at the injunction hearing. Accord-
ingly, the Court finds that the theoretical impact on 
other statutorily-based programs does not weigh into 
its decision on the merits of the injunction. 

 While the Court recognizes the difficulty in 
deciding the balance of equities, ultimately, the Court 
finds that the balance of equities element of Rathke 
favors the enjoining of the Scholarship Program. 
Specifically, the Court finds that the threatened 
constitutional injuries to Plaintiffs, and the other 
residents of Douglas County they represent, out-
weighs the threatened harm the injunction may 
inflict on Defendants, Intervenors, and the students 
and families selected for participation in the Scholar-
ship Program. Plaintiffs have demonstrated by a 
preponderance of the evidence that the Scholarship 
Program, through the aforementioned constitutional 
violations and the suspect transfer of public funds to 
support private schools, will cause Plaintiffs’ sub-
stantial and irreparable harm. Moreover, Plaintiffs’ 
injury would be amplified for every additional stu-
dent enrolled in the Scholarship Program and on 
each additional day the Program operates. As Dr. 
Carson and Dr. Fagen testified, this expansion is a 
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circumstance that is likely to occur. Because Plain-
tiffs have shown that it is not only probable, but clear 
and certain, that they will succeed on the merits, as 
discussed, infra, and because Plaintiffs will suffer 
irreparable harm if the preliminary injunction is not 
granted, the balance of the equities favors an injunc-
tion. See Keller Corp. v. Kelley, 187 P.3d 1133, 1137 
(Colo. App. 2008). 

 The Court, in arriving at its decision, in no way 
diminishes the impact an injunction will have on the 
Defendant families and those in similar situations. 
However, in balancing the degree of impact and the 
number of families involved, the Court concludes that 
the balance of equities compels granting Plaintiffs’ 
request for preliminary injunctive relief. Accordingly, 
the Court finds that this Rathke element supports the 
granting of the requested preliminary injunction. 

 Furthermore, based upon the totality of the 
evidence presented at the hearing, the Court finds 
that Plaintiffs not only satisfy the preponderance 
standard, but have also demonstrated a clear and 
certain right to mandatory or permanent injunctive 
relief. 

 
v. Injunction Will Preserve the Status Quo 

 The issuance of an injunction will preserve the 
status quo. Generally, the status quo to be preserved 
is the “the last peaceable uncontested status existing 
between the parties before the dispute developed.” 
O Centro Espirita Beneficiente Uniao Do Vegetal v. 
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Ashcroft, 389 F.3d 973, 1006 (10th Cir. 2004) aff ’d and 
remanded sub nom. Gonzales v. O Centro Espirita 
Beneficente Uniao do Vegetal, 546 U.S. 418 (2006); see 
also Arapahoe Cnty. Pub. Airport Auth. V. Centennial 
Express Airlines, Inc., 956 P.2d 587, 598 (Colo. 1998); 
Sanger v. Dennis, 148 P.3d 404, 419 (Colo. App. 2006). 

 Here, the last peaceable status before the dispute 
was the absence of the Scholarship Program. The 
undisputed evidence before the Court demonstrates 
that when Plaintiffs first filed suit, the Choice Scholar-
ship School had not been implemented or introduced, 
the list of schools participating had not been final-
ized, public funds had not been distributed, and the 
2011-12 academic year had not begun. The Court is 
not persuaded that the status quo changed as a result 
of the summertime involvement of a few scholarship 
participants with their new Private School Partner, 
by the distribution of funds to Private School Part-
ners after the lawsuit was filed, or by the investments 
of some Private School Partners in the hiring of new 
teachers or remodeling of classrooms. Ultimately, the 
enjoining of the Scholarship Program will preserve 
the status quo as the former students participating in 
the Scholarship Program will continue to receive 
their education from a Douglas County public school 
as before the Scholarship Program was implemented. 
The Court heard testimony of the possibility that 
some students may potentially face the unfortunate 
difficulty of returning to the school they attended 
before enrolling in the Scholarship Program, however, 
while this scenario is possible, nothing was presented 
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to the Court beyond speculation that such a scenario 
might occur. Plaintiffs have expressly not asked the 
Court to direct the disenrollment of scholarship 
recipients already attending Private Partner Schools 
or the return of funds already expended. 

 Finally, the Court is not persuaded by Defen-
dants’ contention that Plaintiffs “sat on their hands” 
or engaged in undue delay in the filing of this law-
suit. The Court finds that there is sufficient evidence 
in the record to establish that during the time be-
tween the Scholarship Program was officially created 
and the filing of this lawsuit, Plaintiffs were involved 
in pre-trial investigatory procedures relating to the 
implementation and creation of the Scholarship 
Program. 

 In conclusion, the Court finds that the Plaintiffs 
have shown, by a preponderance of the evidence that 
enjoining the Scholarship Program will preserve the 
status quo. Accordingly, the Court finds that the 
status quo is maintained by the issuance of a prelim-
inary injunction. 

 Furthermore, based upon the totality of the 
evidence presented at the hearing, the Court finds 
that Plaintiffs not only satisfy the preponderance 
standard, but have also demonstrated a clear and 
certain right to mandatory or permanent injunctive 
relief. 
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vi. Reasonable Probability of Success on 
the Merits 

 In conducting its analysis of the present case 
under the first Rathke element, the Court reviews the 
following constitutional and statutory provisions: 
Article II, Section 4, Article V, Section 34, and Article 
IX, Sections 2, 3, 4, 7, 8, and 15 of the Colorado 
Constitution and Sections 22-54-101 et seq. and 22-
32-122 of the Colorado Revised Statutes. The Court 
addresses each of these arguments below. 

 
a. The Historical Significance of the 

United States Constitution and the 
Colorado Constitution 

 In response to Plaintiffs’ claims that the Scholar-
ship Program violates various funding and religious 
provisions of the Colorado Constitution, Defendants 
essentially claim that, while the religious provisions 
of the Colorado Constitution are “considerably more 
specific” than the federal Establishment Clause, 
Americans United for Separation of Church and State 
Fund, Inc. v. State of Colo., 648 p.2d 1072, 1082 (Colo. 
1982), the Colorado Constitution’s different religious 
provisions are no different nor impose no greater 
restriction than the federal Establishment Clause. 

 The Court is not persuaded by this assertion 
because it is premised on the idea that the framers of 
the Colorado Constitution must have debated, draft-
ed, and ratified these provisions without purpose. 
Further, ignoring the detailed language of Colorado’s 
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religious constitutional provisions and labeling them 
“no broader than the federal Establishment Clause” 
would render them of no value. See Cain v. Horne, 
202 P.3d 1178, 1182 (Ariz. 2009) (evaluating the 
constitutionality of a similar “scholarship” program 
and declining to interpret the Arizona Constitution’s 
“Aid Clause as no broader than the federal Estab-
lishment Clause.”). 

 Defendants have provided no legal authority 
supporting a limitation on the scope of the religious 
provisions of the Colorado Constitution and this 
Court declines the invitation to craft one now. 

 While, as pointed out in Defendants’ briefing, the 
Court in Americans United may have stated that the 
religious provisions of the Colorado Constitution 
“embody the same values of free-exercise and gov-
ernmental non-involvement secured by the religious 
clauses of the First Amendment,” 648 p.2d at 1081-
82, the Court in Americans United also stated that 
the Establishment Clause is “not necessarily deter-
minative of state constitutional claims.” Id. at 1078. 
Had the Court in Americans United agreed with 
Defendants’ position in this case, the Court would 
have abandoned the specific analysis of the religious 
provisions in the Colorado Constitution and focused 
strictly on the federal Establishment Clause and the 
underlying interpretations from federal courts. 
However, the Colorado Supreme Court did not. Fur-
ther, Defendants provide no authority, and the Court 
is aware of none, to suggest that the federal Estab-
lishment Clause precludes this Court’s consideration 
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of the religious provisions of the Colorado Constitu-
tion. 

 Since Plaintiffs make no claim here with respect 
to the federal Establishment Clause, and because the 
federal Establishment Clause does not subsume the 
Colorado Constitution, the Court narrows its focus to 
the provisions of the Colorado Constitution rightly at 
issue. 

 Defendants next argue that the First Amend-
ment, through the Free Exercise Clause, requires 
states to aid religious schools. However, Defendants 
direct the Court to no legal authority to support this 
contention. To the contrary, in Locke v. Davey, the 
U.S. Supreme Court rejected a Free Exercise chal-
lenge to a scholarship program enacted in Washing-
ton State that forbids students to use state 
scholarship funds to pay for a degree in theology. See 
540 U.S. 712, 725 (2004). In doing so the Court held 
that the Free Exercise clause does not require a state 
to fund theology students. Id. (emphasis added). 
Accordingly, in this case, this Court is not prepared to 
mandate that Colorado taxpayers fund private reli-
gious education. 

 Similarly, Defendants’ argument that the Court 
should ignore the language of the Colorado Constitu-
tion because the provisions were written and ratified 
under the guise of “Catholic bigotry” is unpersuasive. 
First, Defendants provide no legal authority that 
would allow this Court to undertake such an endeav-
or. In fact, this exact argument has been rejected by 
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various other state courts. See Cain, 202 P.3d at 1184; 
Bush v. Holmes, 886 So. 2d 392, 412-413 (Fla. 2006). 
Second, even if there were such authority, there is a 
genuine dispute as to the historical relevance of the 
“Blaine amendments” in the context of the Colorado 
Constitution. To begin, Colorado’s “no aid” provision 
is nearly identical to a provision in the Illinois Con-
stitution, Article VIII, Section 3, which was enacted 
prior to the proposal of the Blaine amendments. See 
Education in Colorado 1861-1885, Colorado State 
Teacher’s Association, 37-38 (1885). Further, as 
acknowledged by Dr. Charles Glenn, an expert wit-
ness for Defendants in this case, Catholics even 
conducted a “pro-constitution” rally in Denver just 
days before ratification, signifying at least some 
Catholic support of the provisions of the Colorado 
Constitution. Therefore, as Defendants have provided 
no legal authority to suggest that the Court may 
disregard certain constitutional provisions because 
they “may have been tainted by questionable mo-
tives,” the historical nature of the Blaine Amend-
ments does not factor into the Court’s decision in this 
Order. See Cain, 183 P.3d at 1278 n.2. 

 Accordingly, the Court turns its attention to focus 
on each of the alleged violations of the Colorado 
Constitution at issue in the present case, in turn 
below. 
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b. Article IX, Section 7 of the Colorado 
Constitution 

 First, Plaintiffs claim that the Scholarship Pro-
gram violates Article IX, Section 7 of the Colorado 
Constitution because the Scholarship Program takes 
public funds intended to support public schools and 
uses them instead to help support or sustain the 
Private School Partners controlled by churches or 
religious denominations. 

 Article IX, Section 7 of the Colorado Constitution 
directs that: 

Neither the general assembly, nor any county, 
city, town, township, school district or other 
public corporation, shall ever make any ap-
propriation, or pay from any public fund or 
moneys whatsoever, anything in aid of any 
church or sectarian society, or for any sec-
tarian purpose, or to help support or sustain 
any school, academy, seminary, college, uni-
versity or other literary or scientific institu-
tion, controlled by any church or sectarian 
denomination whatsoever; nor shall any 
grant of land, money, or other personal prop-
erty, ever be made by the state, or any such 
public corporation to any church, or for any 
sectarian purpose. 

Colo. Const. art. IX, Section 7 (emphasis added). 

 To determine whether there is “aid” to a sec-
tarian or religious school within the meaning of 
the Colorado Constitution, “[t]he answer to the ques-
tion must be sought by consideration of the entire 
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program measured against the constitutional pro-
scription.” See Americans United, 648 P.2d at 1083.2 

 Since the Colorado Supreme Court’s holding in 
Americans United, the U.S. Supreme Court has re-
versed course with respect to the analysis of “per-
vasively sectarian” institutions.3 Specifically, the U.S. 
Supreme Court has determined that any inquiry into 
the religiousness of a particular institution, including 
religious schools, is improper. See Mitchell v. Helms, 
530 U.S. 793, 828 (2000); see also Colo. Christian 
Univ. v. Weaver, 534 F.3d 1245, 1263 (10th Cir. 2008). 
In Mitchell, the Court stated, “[t]he inquiry into the 
recipient’s religious views required by a focus on 
whether a school is pervasively sectarian is not only 
unnecessary but also offensive.” 530 U.S. at 828. It is 

 
 2 The Court noted that: 

We do not confine ourselves to the statutory criteria 
for a “pervasively sectarian” institution . . . in deter-
mining whether there is aid to a ‘sectarian’ institution 
within the meaning of the Colorado Constitution. 
These statutory criteria reflect a legislative effort to 
comply with the standards which evolved under Es-
tablishment Clause doctrine for aid to private institu-
tions and although relevant to our analysis, they do 
not by themselves answer the question whether the 
statutory program violates the proscription of Article 
IX, Section 7. 

Id. 
 3 The Americans United Court based its holding, in part, on 
whether the public aid was permitted to “pervasively sectarian” 
institutions, as defined by statutory criteria which have since 
been repealed. See C.R.S. 233.5-105(1) (repealed 2009). 
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well established, in numerous other contexts, that 
courts should refrain from trolling through a person’s 
or institution’s religious beliefs . . . [t]he application of 
‘pervasively sectarian’ factors collides with our deci-
sions that have prohibited governments from discrim-
inating in the distribution of public benefits based 
upon religious status or sincerity.” Id. 

 Accordingly, the Court will not analyze the relig-
iousness of a particular institution. However, because 
an institution’s status as “pervasively sectarian” was 
but one factor addressed by the Americans United 
Court, the fact that this Court declines to address 
that factor is not dispositive of the constitutionality of 
the Scholarship Program. 

 In Americans United, the Court determined that 
a college tuition-assistance program, as passed by the 
General Assembly, did not violate the Colorado Con-
stitution’s no aid provision based on five factors. 

 First, the aid was designed to assist the student, 
not the institution, and any benefit to the institution 
appeared to be an unavoidable byproduct of an ad-
ministrative role relegated to it by the statutory 
scheme or program. See 648 P.2d at 1083. 

 Second, the aid was only available for students 
attending institutions of higher education. Id. The 
court stated, “[b]ecause as a general rule religious in-
doctrination is not a substantial purpose of sectarian 
colleges and universities, there is less risk of religion 
intruding into the secular educational function of the 
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institution than there is at the level of parochial 
elementary and secondary education.” Id. at 1084. 

 Third, aid is available to students attending both 
public and private institutions, thereby dispelling any 
notion that the aid was calculated to enhance the 
ideological ends of the sectarian institution. Id. 

 Fourth, although the statute enabling the fund-
ing did not expressly limit the purpose for which the 
institutions could spend the funds distributed to them 
by the grant program, the statute directed a bi-
annual audit of payment procedures and other prac-
tices. These statutory provisions were expressly 
designed to insure that the grant program was being 
administered properly. The college-tuition assistance 
program also included a statutory provision which 
provided that, “upon commencement of participation 
in the program, no institution shall decrease the 
amount of its own funds spent for student aid below 
the amount spent prior to participation in the pro-
gram.” This prohibition, the Court concluded, “cre-
ate[d] a disincentive for an institution to use grant 
funds other than for the purpose intended – the 
secular educational needs of the student.” Id. 

 Lastly, the Court used the statutory “pervasively 
sectarian” criteria, as referenced above, finding that 
the subject institutions did not rise to the level of 
“pervasively sectarian” and therefore the program did 
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not constitute impermissible aid to sectarian institu-
tions.4 

 Here, applying the same factors set forth in 
Americans United, with the exclusion of the statutory 
criteria for what constitutes a “pervasively sectarian” 
institution, the Court finds a stark disparity in the 
overall substance of the Scholarship Program at issue 
in the present case and the college-tuition assistance 
program at issue in Americans United. 

 First, the Court in Americans United was con-
cerned with the purpose of the aid provided by the 
state to the sectarian institution. The Court con-
cluded that because the purpose was to aid the stu-
dents and not the institution itself, the public funds 
did not constitute impermissible aid within the 
meaning of Article IX, Section 7. Id. at 1083. Here, 
like the college-tuition assistance program at issue in 
Americans United, the Scholarship Program appears 
to be a well-intentioned effort to assist students in 
Douglas County. As Defendants have stated, the pur-
pose of the program is to aid students and parents, 
not sectarian institutions. The Court agrees with 
Defendants on this point. 

 Additionally, the Court in Americans United 
considered the fact that the college tuition-assistance 

 
 4 As stated above, this Court declines an invitation to ad-
dress whether the Private Partner Schools in this case consti-
tute “pervasively sectarian” institutions. See Mitchell, 530 U.S. 
at 828. 
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program had a bi-annual audit to ensure that state 
funds being paid to the sectarian institution were 
being used in a constitutionally permissive manner. 
Id. at 1084. Further, there was a provision in the 
college tuition-assistance program requiring that the 
sectarian institution maintain the amount of its own 
funds spent for student aid prior to participation in 
the program, thereby “creat[ing] a disincentive for an 
institution to use grant funds other than for the 
purpose intended – the secular educational needs of 
the student.” Id. 

 Here, like the college tuition-assistance program 
in Americans United, the Scholarship Program ap-
pears to have a check and balance system whereby 
Douglas County retains a right to periodically review 
the records, including the financial records of the 
Private School Partners participating in the program. 
Section 3.1(A) of the agreement between the Douglas 
County School District and the Choice Scholarship 
Charter School sets forth the Douglas County School 
District’s rights and responsibilities and requires that 
records be open to inspection and review by Douglas 
County School District officials. See Charter Sch. 
Cont. (Ex. 6). Similarly, Section 3.2 (A) requires that 
financial records be posted and reconciled “at least 
monthly.” Id. Section 3.2(D)(ii) further requires that, 
in addition to the general posting of financial infor-
mation, the Private School Partners must provide a 
proposed balanced budget, a projected enrollment, a 
charter board approved budget, quarterly financial 
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reports, an annual audit, and an end of year trial 
balance. Id. 

 However, this is where the similarities between 
the college tuition-assistance program in Americans 
United and the present case end. Specifically, there is 
no express provision within the Scholarship Program 
that prevents the Private School Partners from using 
public funding in furtherance of a sectarian purpose. 
In fact, because of the interplay between the par-
ticipating Private School Partners’ curriculum and 
religious teachings, any funding of the private 
schools, even for the sole purpose of providing educa-
tion, would further the sectarian purpose of religious 
indoctrination within the schools educational teach-
ings and not the secular educational needs of the 
students. This was corroborated by the testimony of 
Mr. Gehrke. Mr. Gehrke testified that tuition, includ-
ing the tuition from students participating in the 
Scholarship Program, is the largest source of revenue 
for the high school. Mr. Gehrke also testified that the 
tuition received from the Scholarship Program sup-
ports the operation of the school, teacher salaries, 
chapel facilities, and aids in carrying out the mission 
of the school, which is to “nurture academic excel-
lence and encourage growth in Christ.” Among the 
benefits Lutheran High School seeks to gain out of 
the school’s participation in the Scholarship Program 
is increased enrollment. An increase in enrollment 
would result in more tuition to aid in payment of 
Lutheran High School’s financial debt and mortgage 
payments. Mr. Gehrke specifically testified during the 
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hearing that the school’s mortgage payments are paid 
directly to the Lutheran Church Extension Fund, a 
bank that is a “dual ministry in partnership” with the 
Lutheran Church. 

 Further, there is evidence that at least one 
school, Valor Christian High School, has reduced its 
financial aid award to a scholarship recipient in the 
same amount awarded through the Scholarship 
Program. See July 24, 2011 Email (Ex. 102). In his 
testimony, Dr. Cutter stated that he was not aware of 
this action, but believed that a Private School Partner 
that reduced financial aid for students participating 
in the Scholarship Program would “go against the 
intended contract” with the Douglas County School 
District. 

 This identical scenario was expressly disap-
proved in Americans United. Allowing Valor Chris-
tian High School to reduce a scholarship participant’s 
financial aid in the amount of the tuition provided 
through the Scholarship Program would essentially 
directly hand over public funds to Valor, for Valor’s 
use in any manner it sees fit, including the promotion 
of sectarian purposes. Moreover, these public funds 
would otherwise have been used for the needs of 
public school students in Douglas County. 

 The next item deemed important by the Ameri-
cans United Court was the fact that the aid was only 
available for students attending institutions of higher 
education. “Because as a general rule religious indoc-
trination is not a substantial purpose of sectarian 
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colleges and universities, there is less risk of religion 
intruding into the secular educational function of the 
institution than there is at the level of parochial 
elementary and secondary education.” Id. at 1084. 

 Here, unlike the college tuition-assistance pro-
gram in Americans United, the Scholarship Program 
is not designed for students attending an institution 
of higher education. Rather, the Scholarship Program 
is intentionally directed to students attending ele-
mentary and secondary schools. This fact alone is 
cause for constitutional alarm because, as the Court 
in Americans United explicitly warned, the “risk of 
indoctrination” is substantially higher when asso-
ciated with a voucher program designed to aid prima-
ry and secondary institutions. Id. Further, while the 
Scholarship Program purports to provide students 
participating in the program an “opt out” or “waiver” 
from any required religious services at the Private 
School Partner, the “waiver” “does not include [reli-
gious] instruction.” See FAQ (Ex. 2). In fact, for many 
of the Private School Partners, religious instruction is 
the foundation of their core educational curriculum 
and religious theology is embedded in many of their 
classes. This was confirmed by Messrs. Gehrke and 
Bignell. The materials and applications for the Pri-
vate School Partners confirm that their curriculum is 
premised on the basis of religious education and 
teaching in the classroom. See, supra, ¶¶ 44-45. 

 Because the scholarship aid is available to stu-
dents attending elementary and secondary insti-
tutions, and because the religious Private School 
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Partners infuse religious tenets into their educational 
curriculum, any funds provided to the schools, even if 
strictly limited to the cost of education, will result in 
the impermissible aid to Private School Partners to 
further their missions of religious indoctrination to 
purportedly “pubic” school students. Therefore, the 
Scholarship Program is subject to the heightened 
risks described in Americans United. See 648 P.2d at 
1083-84. 

 Accordingly, the Court finds that, not only have 
Plaintiffs presented sufficient evidence to establish a 
reasonable likelihood of success on the merits, Plain-
tiffs have demonstrated that the Scholarship Pro-
gram violates Article IX, Section 7 of the Colorado 
State Constitution, thereby creating a clear and cer-
tain right to mandatory or permanent injunctive 
relief. 

 
c. Article II, Section 4 of the Colorado 

Constitution 

 Plaintiffs allege that the Scholarship Program 
violates Article II, Section 4 of the Colorado Constitu-
tion because it compels taxpayers, through the use of 
funds provided by the Public School Finance Act, to 
support the churches and religious organizations that 
own, operate, and control many of the private reli-
gious schools that are participating in the Scholar-
ship Program. 

 Article II, Section 4 of the Colorado Constitution 
provides: 
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The free exercise and enjoyment of religious 
profession and worship, without discrimina-
tion, shall forever hereafter be guaranteed; 
and no person shall be denied any civil or po-
litical right, privilege or capacity, on account 
of his opinions concerning religion; but the 
liberty of conscience hereby secured shall not 
be construed to dispense with oaths or affir-
mations, excuse acts of licentiousness or jus-
tify practices inconsistent with the good 
order, peace or safety of the state. No person 
shall be required to attend or support any 
ministry or place of worship, religious sect or 
denomination against his consent. Nor shall 
any preference be given by law to any reli-
gious denomination or mode of worship. 

Colo. Const. art. II, Section 4. 

 In Americans United, the Colorado Supreme 
Court also addressed a challenge to the college tuition-
assistance program as being in violation of Article II, 
Section 4 of the Colorado Constitution. Similar to the 
Court’s analysis of whether the program violated 
Article IX, Section 7, the Court did not view the col-
lege tuition-assistance program as constitutionally 
flawed under Article II, Section 4 as providing “com-
pelled support” from Colorado taxpayers. In reaching 
that determination, the Court in Americans United 
based its conclusion on the following factors: (1) the 
program was designed for the benefit of the students, 
not the institution; (2) the program was available to 
all students at institutions of higher learning; and, 
(3) the financial assistance was distributed under 
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statutory conditions calculated to significantly reduce 
any risk of fallout assistance to the participating 
institution. See 648 P.2d 1072, 1082. 

 Here, as discussed above with respect to Article 
IX, Section 7, the Court agrees, and the testimony of 
the school officials reflect, that the purpose of the 
Scholarship Program was for the benefit of the stu-
dents, not the benefit of the private religious schools. 
However, the Court is still faced with the glaring 
discrepancy between the college tuition-assistance 
program in Americans United and the Scholarship 
Program at hand. While there is significant language 
in the policy enacting the Scholarship Program 
intended to alleviate concerns regarding how public 
finances are to be used, e.g., an annual audit and the 
required production of financial records at the re-
quest of Douglas County School District officials, 
neither the Scholarship Program nor the contracts 
between the Choice Scholarship School and Private 
School Partners contain any express language that 
limits or conditions the use of the state funds received 
by the partner schools for the strict purpose of secular 
student education. 

 To the contrary, as discussed above in regard to 
Article IX, Section 7, the public funds in this case are 
not limited to those seeking an education at an insti-
tution of higher learning, but rather to primary 
elementary and secondary educational schools. Addi-
tionally, the mission statements and described pur-
poses of the participating Private School Partners are 
to infuse religious teachings into the curriculum. It 
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necessarily follows that any public taxpayer funding 
provided to the partner schools, even for the sole 
purpose of education, would inherently result in 
compulsory financial support to a sectarian institu-
tion to further its goals of indoctrination and religious 
education. Further, as discussed above, as the Schol-
arship program is presently constituted, Private 
School Partners are allowed to, and, as the evidence 
reflects, undoubtedly will use public funds to further 
their respective religious missions. 

 The conclusion that necessarily follows is that, 
under the Scholarship Program any “compelled 
support” by way of taxpayer funding to a Private 
School Partner whose mission is to provide an educa-
tion based on theological and religious principles is a 
violation of Article II, Section 4 of the Colorado Con-
stitution. As the Court stated in Americans United, 
“[b]ecause as a general rule religious indoctrination is 
not a substantial purpose of sectarian colleges and 
universities, there is less risk of religion intruding 
into the secular educational function of the institu-
tion than there is at the level of parochial elementary 
and secondary education.” Id. at 1084. 

 Accordingly, not only have Plaintiffs presented 
sufficient evidence to establish a reasonable likeli-
hood of success on the merits of this claim, Plaintiffs 
have demonstrated a clear and certain right to man-
datory or permanent injunctive relief. 
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d. Article IX, Section 8 of the Colorado 
Constitution 

 Plaintiffs allege that the Scholarship Program 
violates Article IX, Section 8 because the Scholarship 
Program: (1) subjects scholarship recipients to reli-
gious admission criteria; (2) requires scholarship re-
cipients to attend religious services if the Private 
School Partner directs its own students to attend; 
and, (3) subjects scholarship recipients to the teach-
ings of religious tenets and doctrines. Defendants 
argue that this Article IX, Section 8 does not apply to 
the Scholarship Program because the Private School 
Partners are not “public” institutions. 

 Article IX, Section 8 requires that: 

[1] No religious test or qualification shall ev-
er be required of any person as a condition of 
admission into any public institution of the 
state, either as a teacher or student; and 
[2] no teacher or student of any such institu-
tion shall ever be required to attend or par-
ticipate in any religious service whatsoever. 
[3] No sectarian tenets or doctrines shall 
ever be taught in the public school, nor shall 
any distinction or classification of pupils be 
made on account of race or color, nor shall 
any pupil be assigned or transported to any 
public educational institution for the purpose 
of achieving racial balance. 

Colo. Const. Art IX, Section 8 (emphasis added). 

 A fundamental principle of Colorado law is that 
any person of any religion or no religion may become 
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a student of a public institution. See People ex rel. 
Vollmar v. Stanley, 255 P. 610, 615 (Colo. 1927), rev’d 
on other grounds, Conrad v. City & Cnty. of Denver, 
656 P.2d 662 (Colo. 1982). On their face, the following 
two provisions in Article IX, Section 8 protect stu-
dents enrolled in public schools from forced atten-
dance at religious services and forced exposure to 
religious teachings. See Colo. Const. art. IX, Section 
8. 

 All of the students participating in the Scholar-
ship Program are “enrolled” at the newly developed 
Choice Scholarship Charter School. Charter schools 
are defined as “public schools” “for any purpose under 
Colorado law.” See C.R.S. § 22-30.5-104(4). Similarly, 
charter schools are public entities for purposes of 
constitutional and statutory liability. See Brammer-
Hoelter v. Twin Peaks Charter Acad., 602 F.3d 1175, 
1188 (10th Cir. 2010). Charter schools may not dis-
criminate on the basis of religion, sexual orientation, 
or disability among others. C.R.S. § 22-30.5-104(b)(3). 
Finally, charter schools are required to “[o]perate . . . 
pursuant to . . . article IX of the state constitution.” 
C.R.S. § 22-30.5-204(2)(a). 

 The Choice Scholarship School was specifically 
enacted as a public charter school for the purposes of 
implementing the Scholarship Program. During the 
hearing, the witnesses testifying on behalf of Defen-
dants conceded that the Choice Scholarship School 
was designed for pupil “counting” purposes in order to 
qualify for state public funding. 
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 Accordingly, because students participating in 
the Scholarship Program are still “counted” for pur-
poses of receiving their per pupil revenue, the treat-
ment of scholarship recipients must comport with 
Article IX of the Colorado Constitution requiring the 
Douglas County School District to protect the reli-
gious liberty of the scholarship recipients that are 
enrolled in the Choice Scholarship School. Specific-
ally, public school students participating in the Schol-
arship Program should not be subject to: (1) religious 
qualifications for admission; or (2) compelled atten-
dance at religious services and mandatory religious 
instruction. 

 
i. Qualifications for Admission 

 First, Article IX, Section 8 of the Colorado Con-
stitution forbids the use of religious qualifications or 
standards for admission into the public schools. Dr. 
Fagen testified that admission into a Private School 
Partner is not a prerequisite for receiving a scholar-
ship under the Scholarship Program. However, the 
evidence and other testimony presented at the hear-
ing makes it clear that enrollment in the Choice 
Scholarship School is predicated on a student’s ad-
mittance into one of the Private School Partners. In 
the Choice Scholarship School Application, the en-
rollment policy states: “[t]o be eligible for enrollment 
in the CCS [Choice Scholarship School], a student 
must . . . be accepted and attend a qualified Private 
School Partner all as defined and described in DCSD 
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Board Policy JCB.” See Charter Sch. App. (Ex. 5) 
(emphasis added). 

 The enrollment policy carries significant consti-
tutional ramifications because under the Scholarship 
Program, Private School Partners will not be required 
to change their admission criteria to accept students 
participating in the program. This was confirmed by 
both Dr. Cutter and Dr. Fagen. The Choice Schol-
arship School Application specifically states that: 
“Choice Scholarship recipients shall satisfy all admis-
sion requirements of the Private School Partner on 
their own.” Further, the policy enacting the Scholar-
ship Program states, in the section entitled, “Private 
School Partner’s Conditions of Eligibility,” that “reli-
gious Private School Partners may make enrollment 
decisions based upon religious beliefs.” See Policy 
JCB (Ex. 107). Further, in Scholarship Program’s 
“Frequently Asked Questions,” the Douglas County 
School District states, “[i]t is not our intention in this 
program to change any school’s application process.” 
See FAQ (Ex. 2). This fact is also corroborated by 
testimony from Dr. Fagen, Dr. Cutter, and Messrs. 
Gehrke and Bignell. 

 Since admission into the Choice Scholarship 
School rests on whether or not a student meets the 
sectarian and faith based qualifications of the partic-
ipating religious Private Partner Schools participat-
ing in the Scholarship Program, a student may not 
qualify under the Scholarship Program unless the 
student meets the faith based qualifications of a 
participating private school. See, supra, ¶¶ 42-43. 
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 These admission qualifications violate Article IX, 
Section 8 of the Colorado Constitution. Because ad-
mission into the Scholarship Program, a “public pro-
gram,” is predicated on acceptance into one of the 
Private School Partners, the vast majority of which 
have faith based admission requirements, the Court 
concludes, based on the overwhelming evidence, that 
the Scholarship Program imposes a “religious test or 
qualification . . . as a condition of admission” into a 
public school, in violation of Article IX, Section 8 of 
the Colorado Constitution. 

 Accordingly, the Court finds that, not only have 
Plaintiffs presented sufficient evidence to establish a 
reasonable likelihood of success on the merits of this 
claim, Plaintiffs have demonstrated a clear and cer-
tain right to mandatory or permanent injunctive 
relief. 

 
ii. Compelled attendance at religious ser-

vices and mandatory religious instruc-
tion  

 The undisputed evidence reflects that the Schol-
arship Program, in theory, provides scholarship re-
cipients participating in the Scholarship program 
with an “opt out” or “waiver” from any required 
religious services at a Private School Partner. The 
policy enacting the Scholarship Program states in the 
section entitled, “Private School Partner’s Conditions 
of Eligibility,” that “[a] religious Private School Part-
ner shall provide Choice Scholarship parents the 
option of having their child receive a waiver from any 
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required religious services at the Private Partner 
School.” See Charter Sch. App. (Ex. 5). 

 However, upon review, the undisputed evidence 
clearly reflects that any such “opt out” or “waiver” 
fails to pass muster under Article IX, Section 8. For 
example, as set forth in the Scholarship Program’s 
“Frequently Asked Questions,” the waiver “does not 
include instruction” and although “[s]tudents may 
opt-out of participation” in worship service, students 
may nevertheless “be required to respectfully attend, 
if that is the school’s policy.” See FAQ (Ex. 2). This 
fact is not disputed by Defendants and was corrobo-
rated by the individual Private School Partner Appli-
cations, see, supra, ¶¶ 51-54, as well as the testimony 
of Dr. Cutter, Dr. Fagen, and Messrs. Gehrke and 
Bignell. Moreover, some Private Partner Schools con-
sidered a total and complete opt out of religious 
services and instruction to be a “deal breaker.” (See, 
supra, ¶ 53). Similarly, in an email exchange between 
Robert Ross, legal counsel for the Douglas County 
School District, and School District officials, Mr. Ross 
described the waiver from religious services as “[n]ot 
much of an opt out” because the waiver did not cover 
attendance at worship services or instruction. See 
March 28, 2011 Email (Ex. 97). Dr. Fagen, Dr. Cutter, 
and Mr. Carson testified in unanimity concerning the 
distinction between religious services and religious 
instruction. Further each corroborated in their testi-
mony that the opt out waiver was limited to religious 
services only, and that Private Partner Schools were 
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entitled to compel attendance but not participation in 
religious services by scholarship recipients. 

 The fact that students may be required to attend 
religious services “if that is the school’s policy” disre-
gards the plain language of Article IX, Section 8. 
Furthermore, the Scholarship Program, as discussed 
in great detail above, not only allows for religious 
teaching, but that is precisely the mission of the 
religious Private School Partners participating in the 
program. 

 Defendants’ argument that the prohibitions of 
Article IX, Section 8 do not apply to the Scholarship 
Program because the Private School Partners are not 
public is not persuasive. Defendants enroll students 
into a public charter school for the benefit of “count-
ing” in order to receive public funds. Student admis-
sion into the charter school is predicated on the 
students’ admission into one of the Private School 
Partners and once the students begin attending 
classes, they may be subject to mandatory attendance 
at religious services and religious teachings and 
indoctrination within the educational curriculum. 
Defendants’ assertion that the Private School Part-
ners are not “public,” thereby availing themselves 
from the requirements of Article IX, Section 8 of the 
Colorado Constitution, is unavailing in light of the 
weight of the evidence and applicable law here. 

 In Colorado, Americans United remains the 
benchmark by which the constitutionality of public 
funding of private schools is judged. Defendants’ well 
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intentioned effort at providing choice in schools 
simply misses that mark. 

 Accordingly, because of the Scholarship Pro-
gram’s provisions allowing for faith based admission 
standards, compelled attendance at religious services, 
and teaching of religious tenets to students enrolled 
in a public charter school are violations of art. IX, § 8, 
the Court finds that, not only have Plaintiffs pre-
sented sufficient evidence to establish a reasonable 
likelihood of success on the merits, Plaintiffs have 
demonstrated a clear and certain right to mandatory 
or permanent injunctive relief. 

 
e. The Public School Finance Act, Colo-

rado Revised Statutes, Section 22-54-
101 et seq. & Article IX, Section 2 of 
the Colorado Constitution 

 Plaintiffs contend that the Douglas County 
School District intends to use funds distributed by 
the Colorado Department of Education under the 
Public School Finance Act to pay tuition at private 
schools, in direct contravention of both Article IX, 
Section 2 of the Colorado Constitution and the Public 
School Finance Act, C.R.S. § 22-54-101 et seq. Specifi-
cally, Plaintiffs allege that the Scholarship Program 
contradicts the plain language of the “thorough and 
uniform” clause in Article X, Section 2 and un-
dermines the Public School Finance Act’s funding 
balance, which seeks relatively “uniform” funding of 
education across the state. 
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 Article IX, Section 2 of the Colorado Constitution 
requires that public funds be used “for the establish-
ment and maintenance of a thorough and uniform 
system of free public schools throughout the state,” 
where all K-12 students “may be educated gratui-
tously.” See Colo. Const., art. IX, Section 2. The Col-
orado General Assembly enacted the Public School 
Finance Act “in furtherance of the general assembly’s 
duty in correlation of section 2 of Article IX to provide 
for a thorough and uniform system of public schools 
throughout the state.” See C.R.S. § 22-54-102(1).5 6 
Taken together, Article IX, Section 2 and the Public 
School Finance Act establish a clear intent and ex-
plicit directive that funds distributed to school dis-
tricts under the Public School Finance Act must be 
used only to support free public education at public 
schools. 

 Plaintiffs first argue that the Scholarship Pro-
gram runs contrary to the framers’ intent of the 
“thorough and uniform” clause because participants 

 
 5 The Public School Finance Act is also the legislative means 
by which Colorado public schools are funded and explicitly and 
exclusively sets aside education funding for “public education” 
and “public schools.” C.R.S. §§ 22-54-101, -102, -104(1)(a), §§ 22-
55-101(1), -106(1)(b), § 22-1-101. 
 6 A “public school” is defined as “a school that derives its 
support, in whole or in part, from moneys raised by a general 
state, county, or district tax.” C.R.S. § 22-1-1-1(1). Conversely, a 
“private school” is a school that “does not receive state funding 
through the ‘Public School Finance Act of 1994,’ article 54 of this 
title, and that is supported in whole or in part by tuition pay-
ments or private donations.” C.R.S. § 22-30.5-103(6.5). 
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of the Scholarship Program will not be enrolled in, be 
in attendance at, or receive instruction in a Douglas 
County public school. Plaintiffs further allege that 
the Scholarship Programs violates the requirement 
of Article IX, Section 2 that each child of school age 
has the opportunity to receive a free education. See 
Lujan, 649 P.2d at 1017. 

 The drafters of the Colorado Constitution 
charged the General Assembly with “the establish-
ment and maintenance of a thorough and uniform 
system of free public schools throughout the state, 
wherein all residents of the state, between the ages of 
six and twenty-one years, may be educated gratui-
tously.” Colo. Const. art. IX, Section 2. According to 
the drafters, it is the “system of free public education” 
that must be thorough and uniform. Id. The Colorado 
Supreme Court affirmed this notion in Lujan by 
stating that “Article IX, Section 2 of the Colorado 
Constitution is satisfied if thorough and uniform 
educational opportunities are available through state 
action in each school district. See id. at 1025 (empha-
sis added). 

 Here, the Court is not persuaded that Plaintiffs 
have presented the Court with sufficient evidence to 
support their argument that the Scholarship Program 
is constitutionally invalid under Article IX, Section 2. 
While the Scholarship Program fails to comport with 
other Constitutional provisions, the Court finds that 
Plaintiffs have not provided sufficient evidence that 
the Scholarship Program prevents students from other-
wise obtaining a free public education in Douglas 
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County. Accordingly, the Court gives no weight to 
Plaintiffs’ argument that the Scholarship Program 
violates Article IX, Section 2, as it is not dispositive. 

 However, Plaintiffs also urge the Court to con-
clude that the Scholarship Program undermines the 
Public School Finance Act’s funding balance, which 
seeks relatively “uniform” funding of education across 
the state. 

 The Public School Finance Act establishes a 
finance formula for “all school districts” in the state. 
C.R.S. § 22-54-102(1). Under the Act, the first step in 
Colorado public school funding is the determination 
of the “Total Program” amount for each school dis-
trict. The amount “represents the financial base of 
support for public education in that district.” C.R.S. 
§ 22-54-104(1)(a). A district’s Total Program is made 
available to the district by the state “to fund the costs 
of providing public education.” Id. The Act directs 
that the formula “be used to calculate for each district 
an amount that represents the financial base of sup-
port for public education in that district” and that the 
monies “shall be available to the district to fund the 
costs of providing public education.” C.R.S. § 22-54-
104(1)(b). 

 The formula calculates the per pupil funding 
amount for each school district based on a statewide 
base funding amount adjusted by “factors” intended 
to address certain characteristics of each school dis-
trict. See C.R.S. § 22-54-104. A district’s Total Pro-
gram funding is determined by multiplying the 
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district’s per pupil funding amount by the district’s 
funded pupil count, and adjusting by specific statu-
tory factors. Id. 

 “Funded pupil counts” are self-administered by 
school districts each year. Pursuant to Colorado reg-
ulations, “[a] district’s pupil membership shall in-
clude only pupils enrolled in the district and in 
attendance in the district.” 1 CCR § 301-39:2254-R-
5.00. Local districts perform this pupil count each 
October 1 and report the numbers to the State Board 
and the Department of Education by November 10. 
1 CCR § 301-391:2254-R-3.01. 

 A school district’s funding under the Act depends 
on its pupil enrollment, which is generally defined 
as the number of pupils enrolled in the school dis- 
trict on October 1 of the applicable budget year. See 
C.R.S. §§ 22-54-103(7)(e) and (10)(a)(1); 1 CCR § 301-
391:2254-R-3.01. For instance, the number of pupils 
enrolled on October 1, 2010, determines funding for 
the budget year beginning July 1, 2010. Because the 
fiscal year begins before the count date, funding 
under the Act is distributed based on estimated pupil 
counts. After October 1, once all enrolled pupils have 
been counted, funding under the Act is adjusted to 
reflect the actual count. See 1 CCR § 301-391:2254-R-
3.01. This formula was corroborated by Ms. Emm at 
the injunction hearing. 

 Each school district’s Total Program funding 
under the Act is composed of the “local share,” which 
is mainly comprised of the proceeds of property taxes 
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levied on the real property within the district’s 
boundaries and the “state share,” which is state fund-
ing and provides the difference between a district’s 
Total Program and its local share. C.R.S. § 22-54-106. 
State aid provides the difference between a district’s 
total program funding and the district’s local share. 
Id. The state share is funded from state personal 
income, corporate, sales, and use taxes, as well as 
monies from the public school fund established by 
Article IX, Section 3 of the Colorado Constitution. Id. 

 The Colorado Department of Education distrib-
utes money to school districts in twelve approxi-
mately equal monthly payments beginning on July 1. 
Because the “funded pupil count” is not determined 
until October 1 and reported until November 10, in 
the first half of the fiscal year, the payments are 
based upon pupil count and assessed value estimates. 
See 1 CCR § 301-391:2254-R-3.01. For the 2011-2012 
school year, Douglas County School District estimates 
that the local share of these funds will account for 
33.14% of the per pupil funding for the Douglas 
County School District, while state sources will ac-
count for the remaining 66.86%. The school district 
estimates that the per pupil revenue from the state 
for the 2011-2012 school year will be roughly $6,100. 
This amount was confirmed by witnesses testifying 
on behalf of Defendants at the injunction hearing. 
Even though the scholarship recipients will not spend 
any amount of time in an instructional setting in a 
Douglas County public school, the witnesses testi-
fying on behalf of Defendants confirmed that the 
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Douglas County School District intends to obtain the 
full per pupil funding amount from the state for each 
scholarship student. 

 Here, the Court is persuaded by the overwhelm-
ing evidence in the record that the Scholarship Pro-
gram fails to comport with the Public School Finance 
Act provisions which promote “uniform” funding of 
education across the state. The formula under the Act 
is predicated on each district counting the students it 
has enrolled in the “schools of the state,” and then 
allocating state funding based on that public school 
count. The Scholarship Program, as presently consti-
tuted, effectively results in an increased share of pub-
lic funds to the Douglas County School District rather 
than to other state school districts. The undisputed 
evidence and the testimony of Mr. Hammond, Dr. 
Cutter, Dr. Fagen, and Mr. Carson, all confirmed that 
the development of the Choice Charter School was 
devised specifically as a mechanism to obtain funding 
from the state and to circumvent any legal impedi-
ments the Scholarship Program might encounter. Dr. 
Cutter, Dr. Fagen, and Mr. Carson additionally 
acknowledged that the Choice Scholarship School has 
no building, no curriculum, and no books. Thus, the 
Court finds that the enactment of the Choice Scholar-
ship School violates the Public School Finance Act 
funding balance and inappropriately taps resources 
from other Colorado school districts. 

 Accordingly, the Court gives no weight to Plain-
tiffs’ argument that the Scholarship Program violates 
Article IX, Section 2, as it is not dispositive. However, 
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the Court does find that, not only have Plaintiffs 
presented sufficient evidence to establish a reason-
able likelihood of success on the merits on their claim 
regarding the Public School Finance Act, Plaintiffs 
have demonstrated that the Scholarship Program 
violates the Public School Finance Act, thereby cre-
ating a clear and certain right to mandatory or per-
manent injunctive relief. 

 
f. Article V, Section 34 of the Colorado 

Constitution 

 Plaintiffs argue that the Scholarship Program 
violates Article V, Section 34 of the Colorado Consti-
tution because the Scholarship Program provides 
taxpayer funds to sectarian institutions and to insti-
tutions not under absolute control of the state for 
nonpublic purposes. To the contrary, Defendants 
maintain that Article V, Section 34 is not applicable 
as the Scholarship Program does not utilize General 
Assembly appropriations and, even if the Scholarship 
Program did use General Assembly appropriations, 
the Scholarship Program would withstand constitu-
tional challenge because it falls under the public 
purpose exception to the absolute control provision. 

 Article V, Section 34 of the Colorado Constitution 
states, in pertinent part, that: 

No appropriation shall be made for . . . edu-
cational . . . purposes to any person, corpora-
tion or community not under the absolute 
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control of the state, nor to any denomina-
tional or sectarian institution or association. 

Colo. Const., art. IX, Section 34. 

 Defendants first argue that Article V, Section 34 
does not use General Assembly appropriations, a 
proposition that is unsustained by the factual record 
before the Court. Despite Defendants’ assertion, the 
undisputed evidence and testimony presented to the 
Court in this matter demonstrates that the Scholar-
ship Program is indeed funded by state appro-
priations. During the injunction hearing, multiple 
witnesses testifying on behalf of Defendants admitted 
the Douglas County School District’s intention to 
direct state funds to the participating Private School 
Partners. That the payment of state funds is made 
directly to the Private School Partners on behalf of 
the students does not change the character or origin 
of the funds. In fact, the uncontroverted evidence 
before the Court was that the parents of the partici-
pating scholarship recipient are required to sign over 
the check provided to the particular school by restric-
tive endorsement, thereby completing the somewhat 
circular process of paying state funds to the partici-
pating Private School Partners. Upon receiving the 
tuition payments, both Messrs. Gehrke and Bignell 
testified that their schools would use the payments 
to, among other things, support the school, carry out 
the school’s mission, enhance chapel facilities, and 
pay down loans funded from other sectarian in-
stitutions. Unlike Americans United, where the col- 
lege tuition-assistance program had preventative 
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safeguards to monitor where the funds ultimately 
wind up, the Scholarship Program has no procedures 
or safeguards in place to prevent the tuition funds 
from being used to promote a Private School Part-
ner’s sectarian agenda. 

 In the alternative, Defendants contend that, even 
if General Assembly appropriations were utilized, the 
Scholarship Program falls within the “public purpose” 
exception to the absolute control provision set forth in 
Americans United, 648 P.2d at 1085 (quoting Bedford 
v. White, 106 P.2d 469, 476 (Colo. 1940)). The public 
purpose exception renders perceived constitutional 
infirmities a nullity if the asserted public purpose is 
“discrete and particularized” and clearly outweighs 
“any individual interests incidentally served by the 
statutory program” when measured against the pro-
scription of Article V, Section 34. See id. at 1086. 

 However, the Scholarship Program at issue here 
is factually inapposite to the principles enunciated in 
Americans United. Through the testimony of Mr. 
Hammond, and the various school officials, the Schol-
arship Program appropriates taxpayer funds for 
private schools that are not under state control. The 
Scholarship Program, moreover, does not contain any 
of the prophylactic measures that led the Court in 
Americans United to find that the college tuition-
assistance program satisfied the public purpose 
exception. In contrast to the college tuition-assistance 
program that was found to satisfy the public purpose 
exception in Americans United, the Scholarship 
Program here applies directly to “elementary and 
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secondary education” and thus the risk of religion 
“intruding into the secular educational function” is 
significantly higher. See id. at 1084 (citations omit-
ted). 

 The overwhelming undisputed evidence and tes-
timony in the record, most notably the testimony of 
Messrs. Gehrke and Bignell, confirms that, not only 
is the risk of religion intruding into the secular ed-
ucational function great, that risk is inevitable and 
unavoidable due to the very structure of the Scholar-
ship Program. See, e.g., March 7, 2011 (Ex. 87) (“[I]f a 
family wanted to opt out of religious instruction, they 
would have to prepare their child to bolt out of any 
class and I suspect that would occur frequently.”). 
Students attending a sectarian Private School Part-
ner under the Scholarship Program have no choice 
but to receive their education with the school’s reli-
gious theories and theology embedded therein. This 
factual reality was corroborated by the testimony of 
Dr. Cutter, Dr. Fagen, and Messrs. Gehrke, Bignell, 
and Carson, as well as the Private School Partners’ 
Scholarship Program applications. See, supra, ¶ 45. 
As detailed above, Dr. Cutter testified that the origi-
nal plan for the Scholarship Program envisioned an 
“opt out” provision which would allow students to 
remove themselves from both religious services and 
instruction. However, Mr. Cutter testified, and the 
evidence reflects, that the Private School Partners 
thought that such a comprehensive “opt out” provi-
sion would be a “deal breaker.” See, e.g., March 7, 
2011 Email (Ex. 87); March 8, 2011 Email (Ex. 88). 
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 Thus, the totality of the evidence in the record 
dictates the Court’s determination that the core prin-
ciples implanted in the Scholarship Program are fun-
damentally at odds with the college tuition-assistance 
program and the Colorado Supreme Court’s holding 
in Americans United. On that basis, the Court finds 
that the Scholarship Program violates Article V, 
Section 34 of the Colorado Constitution. 

 Moreover, and perhaps more importantly, the 
Scholarship Program violates the blanket prohibition 
enumerated in Article V, Section 34 that forbids state 
funds from being provided to any denominational 
or sectarian institution or association. This clause, 
which was not considered in Americans United, re-
flects the conviction that sectarian interests are in-
herently private. The Court finds, and the record is 
unquestioned, that 19 of the 23 Private School Part-
ners participating in the Scholarship Program are 
“denominational or sectarian institutions or associa-
tions” for the purposes of Article V, Section 34. 

 Accordingly, the Court finds that, not only have 
Plaintiffs presented sufficient evidence to establish a 
reasonable likelihood of success on the merits, Plain-
tiffs have demonstrated that the Scholarship Pro-
gram violates Article V, Section 34 of the Colorado 
Constitution, thereby creating a clear and certain 
right to mandatory or permanent injunctive relief. 

   



App. 260 

g. Article IX, Section 3 of the Colorado 
Constitution 

 Plaintiffs contend that the Scholarship Program 
violates Article IX, Section 3 of the Colorado Consti-
tution because the Scholarship “funnels” monies from 
the “public school fund” to private schools, rather 
than to “schools of the state.” 

 Article IX, Section 3 directs, in pertinent part, 
that: 

The public school fund of the state shall . . . 
forever remain inviolate and intact and the 
interest and other income theron, only, shall 
be expended in the maintenance of the 
schools of the state, and shall be distributed 
amongst the several counties and school dis-
tricts of the state, in such a manner as may 
be prescribed by law. No part of this fund, 
principal, interest, or other income shall ever 
be transferred to any other fund, or used or 
appropriated, except as provided in this arti-
cle IX. 

Colo. Const., art. IX, Section 3.7 

 
 7 Article IX, Section 3 was amended in 1996 by ballot ini-
tiative (“Amendment 16”) to add, inter alia, the following lan-
guage: Distributions of interest and other income for the benefit 
of public schools; provided for in this article IX shall be in ad-
dition to and not a substitute for other moneys appropriated by 
the general assembly for such purposes. Thus, Article IX, Sec-
tion 3 defines “schools of the state” specifically as “public schools.” 
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 Article IX, Sections 3, 5, 9 and 10 of the Colorado 
Constitution established the “public school fund,” 
which consists of the proceeds of lands granted to the 
state by the federal government upon statehood. 
In 1875, the United States Congress passed the 
Colorado Enabling Act authorizing the admission of 
Colorado as a state. See 18 Stat. 474 (7); see also 
Lujan, 649 P.2d at 1011. Section 7 of the Enabling Act 
granted the state title to two sections in every town-
ship within its boundaries “for the support of common 
schools.” Id. This property is referred to as the “state 
school lands.” Section 14 of the Enabling Act further 
specified that the state school lands: “[S]hall be 
disposed of only at public sale and at a price not less 
than two dollars and fifty cents per acre, the proceeds 
to constitute a permanent school fund, the interest of 
which to be expended in the support of common 
schools.” 18 Stat. 474 (14). These provisions of the 
Enabling Act create a federal trust (the “school lands 
trust”) for the sole and exclusive benefit of the Colo-
rado state public schools. 

 The legislature additionally created the “public 
school fund” within the State Treasurer’s office which, 
among other things, consists of the proceeds of the 
public school lands. Colo. Const. art. IX, Section 
17(2)(a); C.R.S. § 22-41-101(2). Income held in the 
public school fund is transferred “periodically” to the 
“state public school fund” together with, inter alia, 
moneys appropriated by the General Assembly from 
the general fund to meet the state’s share of the total 
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program funding for all school districts under the 
Public School Finance Act. C.R.S. § 22-54-114(1). 

 The Colorado Supreme Court has previously 
noted that “income from the public school fund is 
owned by the state and is distributed as a gratuity to 
the various counties and school districts to sup-
plement local taxation for school purposes” but such 
funds cannot be distributed in “contravention of con-
stitutional mandates.” See Craig v. People, 299 P. 
1064, 1067 (Colo. 1931). 

 Generally, when interpreting constitutional and 
statutory provisions, courts seek to ascertain in- 
tent, starting with the plain language of the provision 
and giving the words their ordinary meaning. See, 
e.g., Colo. Water Conservation Bd. v. Upper Gunnison 
River Water Conservancy Dist., 109 P.3d 585, 593 
(Colo. 2005); Lambert v. Ritter Inaugural Comm., 
Inc., 218 P.3d 1115, 1121 (Colo. App. 2009. Courts ad-
ditionally interpret constitutional and statutory pro-
visions as a whole and attempt to harmonize all of 
the contained provisions. See id. 

 According to H.B. 10-1376 (the “2010 Long Bill”), 
moneys from the “public school fund” account for 
more than $100 million in public school funding each 
year in Colorado. See H.B. 10-1376 (Ex. R.); see also 
State Def. Resp. at 19. By judicial admission, Defen-
dants acknowledge that interest derived from the 
investment of the “public school fund” is credited to 
the “state public school fund,” which provides an 
ongoing source of revenue for the state’s share of the 
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districts’ total program funding and other educational 
programs. Id. As a result, the “public school fund” is, 
as Defendants noted, “one component” of public 
school funding in Colorado. See id. at 20. Mr. Ham-
mond additionally testified at the injunction hearing 
that the state could “claw back” moneys that the state 
provides to Douglas County for the Scholarship Pro-
gram students if the Scholarship Program were found 
to be improper. 

 Although Defendants allege that income for the 
“public school fund” accounts makeup an insignificant 
amount of public school funding, Defendants’ argu-
ment misses the mark. Giving Article IX, Section 3 its 
plain and ordinary meaning, funds from the “public 
school fund,” regardless of amount, must “forever 
remain inviolate” and can be disbursed only to public 
“schools of the state.” Based on the 2010 Long Bill, 
the judicial admission by Defendants, and the testi-
mony of Mr. Hammond, the undisputed facts confirm 
that, under the Scholarship Program, money from the 
“public school fund,” which flows into total public 
school funding, will ultimately end up being dis-
bursed to non-public schools in “contravention of con-
stitutional mandate” as part of the Scholarship 
Program tuition payments. See Craig, 299 P. at 1067. 

 Accordingly, the Court finds that, not only have 
Plaintiffs presented sufficient evidence to establish a 
reasonable likelihood of success on the merits, Plain-
tiffs have demonstrated that that funds from the 
“public school fund” will be used, in part, to pay 
tuition to private schools, in violation of Article IX, 
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Section 3 of the Colorado Constitution, thereby cre-
ating a clear and certain right to mandatory or per-
manent injunctive relief. 

 
h. Article IX, Section 15 of the Colorado 

Constitution 

 Plaintiffs allege that under the Scholarship Pro-
gram, Defendants will violate the local control pro-
vision, Article IX, Section 15 of the Colorado 
Constitution by abdicating control over the instruc-
tion of participating students and sending locally 
raised funds and state funds outside the district. 

 Article IX, Section 15 of the Colorado Constitu-
tion provides 

The general assembly shall, by law, provide 
for organization of school districts of conven-
ient size, in each of which shall be estab-
lished a board of education, to consist of 
three or more directors to be elected by the 
qualified electors of the district. Said direc-
tors shall have control of instruction in the 
public schools of their respective districts. 

Colo. Const. Art IX, Section 15. 

 Plaintiffs’ argument that Defendants’ alleged ab-
dication of control over instruction of students in the 
Scholarship Program violates Article IX, Section 15 
of the Colorado Constitution is an issue of first im-
pression in Colorado. Plaintiffs ask the Court to dis-
tinguish the facts in this case to the other Colorado 
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cases having already previously adjudicated this 
same provision. 

 Relying on Owens v. Colo. Cong. of Parents, 
where the Colorado Supreme Court rejected an un-
constitutional state-wide school voucher program 
because the program directed school districts to turn 
over a portion of their locally-raised funds to non-
public schools over whose instruction the districts 
had no control, Plaintiffs contend that the “local con-
trol” provision contained in Article IX, Section 15 of 
the Colorado Constitution requires that local school 
boards “have control of instruction in the public 
schools of their respective districts” and the “respon-
sibility for the instruction of their students.” See 92 
P.3d 933, 938 (Colo. 2004). Relying on this statement, 
Plaintiffs contend that Defendants in this action have 
violated Article IX, Section 15 because the Douglas 
County School District exercises no control over the 
curricula, educational goals, hiring policies, or en-
rollment procedures of the Private School Partners. 

 As argued by Defendants, the primary case law 
in this area focuses on interactions between local 
districts and the state. These cases generally discuss 
whether the state has excessively encroached into the 
local control of a district. In light of the Scholarship 
Program’s inability to overcome constitutional muster 
on other grounds, the Court is not now inclined to 
undertake Plaintiffs’ position that is unsupported by 
any case law in Colorado. 
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 Accordingly, the Court gives no weight to Plain-
tiffs’ argument that the Scholarship Program violates 
Article IX, Section 15 of the Colorado Constitution as 
it is not dispositive of the issues in dispute. 

 
i. The Contracting Statute, Colorado 

Revised Statute, Section 22-32-122 

 Finally, Defendants contend that the Scholarship 
Program is authorized under C.R.S. § 22-32-122 (the 
“Contracting Statute”) which allows school districts to 
contract for “educational services.” See C.R.S. § 22-32-
122. More specifically, Defendants assert that the 
Contracting Statute grants school districts the broad 
authority to contract with private schools for the 
provision of a public education to public school stu-
dents. The Court finds that this interpretation is 
exceedingly broad and inconsistent with the under-
lying legislative intent of this statute. 

 The Contracting Statute states, in pertinent part, 
that: 

Any school district has the power to contract 
with another district or with the governing 
body of a state college or university, with the 
tribal corporation of any Indian tribe or na-
tion, with any federal agency or officer or any 
county, city, or city and county, or with any 
natural person, body corporate, or association 
for the performance of any service, including 
educational service, activity, or undertaking 
which any school may be authorized by law 
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to perform or undertake. . . . Any state or 
federal financial assistance which shall ac-
crue to a contracting school district, if said 
district were to perform such service, includ-
ing educational service, activity, or undertak-
ing individually, shall, if the state board 
finds the service, including educational ser-
vice, activity, or undertaking is of compara-
ble quality and meets the same requirements 
and standards as would be necessary if per-
formed by a school district, be apportioned by 
the state board of education on the basis of 
the contractual obligations and paid sepa-
rately to each contracting school district in 
the manner prescribed by law. 

C.R.S. § 22-32-122. 

 If a statute is ambiguous, courts may determine 
the intent of the General Assembly by considering the 
statute’s legislative history and the problem intended 
to be addressed by the legislation. See Rowe v. People, 
856 P.2d 486 (Colo. 1993). Here, Defendants argue 
that the General Assembly amended the Contracting 
Statute to specifically authorize local school boards to 
contract with private schools to provide educational 
services. See H.B. 93-1118. Defendants contend that 
H.B. 93-1118 was drafted by the Colorado House of 
Representatives to overturn an opinion of the Attor-
ney General’s Office that prohibited state funding of 
public school students who attended private schools. 

 A review of the legislative history provides clarity 
on this issue. Although the original House version of 
H.B. 93-1118 sought to allow such outsourcing to 
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private schools for educational services, the Senate 
felt that the House bill had “really taken a wrong 
turn” and revised its language significantly. See Trans. 
of Senate 2nd Reading, 46:13-19; Versions of H.B. 
1193. When asked if the revised bill would allow a 
school district to enroll public school students in pri-
vate schools and “count them” in the school district’s 
enrolled student count for funding, Senator Dottie 
Wham (R-Denver), the sponsor of the bill, stated: “It 
does not do that anymore. Or allow it. As the lan-
guage in the law does not allow it.” Id. at 47:22-23 
(emphasis added). Senator Wham additionally af-
firmed Senator Tebedo’s (R-Colorado Springs) com-
ment that “if the kids want to go to the private school, 
they can, but [the school districts are] not going to get 
to keep their enrollment count.” Id. at 48:3-4. 

 Thus, the legislative history of the Contracting 
Statute compels the conclusion, and the Court finds, 
that the final version of the Contracting Statute does 
not confer upon a public school or school board the 
broad authority, as Defendants suggest, to exclusively 
contract with a private school to provide all educa-
tional services rendered to select students. Rather, 
the legislative history confirms that the General As-
sembly intended that the Contracting Statute imple-
mented into law would merely allow school districts 
to contract for particular educational services not of-
fered by the public schools, such as foreign-language 
instruction. See Trans. of Senate 2nd Reading, 47:8-
13. 



App. 269 

 In a further effort to bolster its viability, Defen-
dants attempt to align the Scholarship Program with 
other statutory schemes that appropriately apply the 
provisions of the Contracting Statute, e.g., inter alia, 
the Colorado Preschool Program, C.R.S. §§ 22-28-101, 
et. seq; the Exceptional Children’s Educational Act, 
C.R.S. §§ 22-20-101, et. seq; the Gifted and Talented 
Students Act, C.R.S. § 22-26-101, et. seq, and the Con-
current Enrollment Programs, C.R.S. §§ 22-35-101, 
et. seq. Each of these unique or specialized programs, 
however, are factually disparate from the Scholarship 
Program Defendants have implemented here. Each of 
these comparative programs is limited in scope and 
narrowly tailored to a specific educational issue or 
concern thereby comporting with the Contracting 
Statute which grants school district’s the authority 
to contract with private entities for educational 
services. 

 The Court is not persuaded by Defendants’ 
sweeping generalization that enjoining the Scholar-
ship Program will put these programs in jeopardy. 
The Court finds that these statutorily enacted pro-
grams are factually and legally dissimilar to the 
Scholarship Program at issue here. Accordingly, the 
Court will not delve into the merits of Defendants’ 
argument comparing the Scholarship Program to 
other statutorily created programs. The Court finds 
that the dissimilarities between these programs and 
the Scholarship Program are sufficiently significant 
so as not to place these other statutory schemes at 



App. 270 

risk of legal challenge or rendering them consti-
tutionally infirm. 

 Accordingly, the Court finds that, not only have 
Plaintiffs presented sufficient evidence to establish a 
reasonable likelihood of success on the merits, Plain-
tiffs have demonstrated that the Contracting Statute 
does not permit school districts the broad authority to 
contract with private schools for the provision of a 
public education to public school students, thereby 
creating a clear and certain right to mandatory or 
permanent injunctive relief. 

 WHEREFORE, in light of the reasoning above, 
Plaintiffs’ Motions for Preliminary Injunction are 
GRANTED. 

 
IV. ORDER 

 WHEREFORE, based on the above findings of 
fact and conclusions of law, Defendants’ Motion to 
Dismiss is DENIED and Plaintiffs’ Motions for Pre-
liminary Injunction are hereby GRANTED and 
hereby made permanent. 

 Dated this 12th day of August, 2011. 

  BY THE COURT:

 /s/ Michael A. Martinez 
  MICHAEL A. MARTINEZ

District Court Judge 
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Board File: _________ 

CHOICE SCHOLARSHIP PROGRAM (PILOT) 

A. Purposes and Findings 

1. Douglas County School District seeks to expand 
its education system that maximizes choice, cele-
brates freedom, improves quality through competi-
tion, promotes excellence, and recognizes that the 
interests of students and parents are paramount. 

2. DCSD provides school choice to students and 
parents through numerous programs, including open 
enrollment, option schools, magnet schools, charter 
schools, on-line programs, home-education programs 
and partnerships, and contract schools. The Choice 
Scholarship Program is another way in which DCSD 
seeks to maximize school choice for students and 
parents to meet the individualized needs of each 
student. 

3. The purposes of the Choice Scholarship Program 
are to provide greater educational choice for students 
and parents to meet individualized student needs, 
improve educational performance through competi-
tion, and obtain a high return on investment of DCSD 
educational spending. 

4. The District finds that the Choice Scholarship 
Program furthers the requirements of nondiscrimina-
tion on account of religion with respect to civil rights 
as set forth in Section 4 of Article II of the Colorado 
Constitution. 
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5. The District finds that the Choice Scholarship 
Program does not violate Section 7 of Article IX, and 
that it fulfills the local control principle of Section 15 
of Article IX, of the Colorado Constitution. 

6. The District further finds that the Choice Schol-
arship Program is consistent with the legal principles 
contained in Zelman v. Simmons-Harris, 536 U.S. 
639 (2002); Owens v. Colorado Congress of Parents, 
Teachers and Students, 92 P.3d 933 (Colo. 2004); and 
Americans United for Separation of Church and State 
Fund, Inc. v. State of Colorado, 648 P.2d 1072 (Colo. 
1982). 

7. The District finds that, while great care has been 
taken to develop the Choice Scholarship Program and 
to measure its effects on the District and its various 
stakeholders, it is in the best interests of the stu-
dents, parents, employees, and community that a 
pilot program with limited participation be estab-
lished until a record of its effects on student perfor-
mance and financial viability can be reviewed and 
reported. 

8. The District further finds that, in order to proper-
ly fund and to minimize negative effects on the Dis-
trict and state education funding, certain conditions 
of eligibility for participation by students in the 
Choice Scholarship Pilot Program, including residen-
cy and enrollment status, shall be established. 

9. It is the intention of the District not to discrimi-
nate among nonpublic schools participating as Pri-
vate School Partners. So long as the Private School 
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Partners meet the Conditions of Eligibility in Section 
E.3 below, Private School Partners need not modify 
their admission criteria or education programs to 
participate in the DCSD Choice Scholarship Program. 
The District in no way promotes one Private School 
Partner over another, religious or nonreligious. 

 
B. Definitions 

1. “Board of Education” or “Board” means the Board 
of Education for Douglas County School District Re-1. 

2. “Conditions of Eligibility” means the standards 
required of Private School Partners as set forth in 
Section E.3 of this Policy. 

3. “District” or “DCSD” means Douglas County 
School District Re-1. 

4. A “Choice Scholarship” is a check, payable by the 
District to the parent of a Choice Scholarship student, 
which can be used exclusively pursuant to the terms 
of this Policy and any associated administrative 
policies and procedures for the sole purpose of paying 
the tuition at a Private School Partner. 

5. “Choice Scholarship Program” means the Dis-
trict’s educational program described in this Policy. 

6. “Private School Partner” means a nonpublic 
school that meets the Conditions of Eligibility set 
forth in subsection E and participates in the Choice 
Scholarship Program. It may be religious or non-
religious. A Private School Partner shall not include 
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on-line education programs as defined by Colo. Rev. 
Stat. § 22-30.7-102 or a nonpublic home-based educa-
tional program as defined by Colo. Rev. Stat. § 22-33-
104.5. 

7. “Choice Scholarship Office” is that part of District 
administration created by this Policy and charged 
with administering the Choice Scholarship. 

8. “Choice Scholarship student” means a child of 
school age who meets the standards set forth in 
subpart D and participates in the Choice Scholarship 
Program. 

9. “Parent” means a child’s parent(s) or legal guard-
ian(s). 

 
C. Choice Scholarship Program and Office 

Created 

1. The Board hereby creates the Choice Scholarship 
Program as an additional educational choice offered 
by DCSD. The Choice Scholarship Office is also 
created to administer the Choice Scholarship Pro-
gram. The Superintendent shall select those persons 
necessary to carry out the functions of the Choice 
Scholarship Office. The Superintendent has the 
discretion to integrate the duties of the Choice Schol-
arship Office into existing District administration so 
that it functions as efficiently and effectively as 
possible. 

2. The Board directs the Superintendent and Choice 
Scholarship Office to make the Choice Scholarship 
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Program operational as a Pilot as set forth in Section 
F for the 2011-2012 school year. 

3. On behalf of the District, the Choice Scholarship 
Office shall pay to the parent of a Choice Scholarship 
student one-quarter of the value of a Choice Scholar-
ship in September, November, February, and May, 
subject to adjustments as described herein. The 
Choice Scholarship Office shall calculate and make 
adjustments to Choice Scholarship payments to 
ensure that each parent of a Choice Scholarship 
student is receiving the appropriate amount based on 
the Choice Scholarship student’s actual enrollment in 
the Choice Scholarship Program, and that payments 
are sent to the appropriate Private School Partner(s) 
as chosen by the parent, including making pro rata 
payments as necessary. 

4. To make the Choice Scholarship payments, the 
Choice Scholarship Office shall issue, on behalf of the 
District, a Choice Scholarship check in the name of 
the Choice Scholarship student’s parent. The Choice 
Scholarship Office shall send the check to the Private 
School Partner in which the Choice Scholarship 
student is enrolled, and the parent shall restrictively 
endorse the Choice Scholarship check for the sole 
purpose of paying for tuition at the Private School 
Partner. 

5. The Choice Scholarship Office may delay or 
withhold payments of a Choice Scholarship if it 
determines that either (i) the Choice Scholarship 
student or his/her parent or (ii) the Private School 
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Partner has violated a material provision of the 
Choice Scholarship Program. This decision may be 
appealed pursuant to the Choice Scholarship appeal 
process described in subsection C.8, but the Choice 
Scholarship Office has the discretion to delay or 
withhold payments pending resolution on appeal. 

6. A Choice Scholarship shall be worth the lesser of:  

a. The actual tuition cost charged per pupil at 
the Private School Partner, or 

b. Seventy-five percent of per pupil revenue, as 
defined by Colo. Rev. Stat. § 22-54-103(9.3) 
(“PPR”), of the Choice Scholarship student en-
rolled in grades one through twelve. 

7. Private School Partners shall submit to the 
Choice Scholarship Office the financial information 
necessary to permit the calculation of the “actual 
tuition cost per pupil” for all the students at the 
Private School Partner, both Choice Scholarship and 
non-Choice Scholarship students. Private School 
Partners shall submit this information in a format 
determined by the Choice Scholarship Office, with 
supporting documentation. The “actual tuition cost 
per pupil” for all Private School Partners shall be 
made available for review by parents and the public 
by the Choice Scholarship Office as prescribed by 
subsection E.3.k of this Policy. 

8. Appeal process. A student, parent, or Private 
School Partner may appeal a decision of the Choice 
Scholarship Office. The student, parent, or school 
shall notify the Choice Scholarship Office of the 
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intention to appeal within 14 days of receipt of a 
written adverse decision. Pursuant to procedures 
drafted by the Choice Scholarship Office but ulti-
mately approved by the Board of Education, the 
student, parent, or school may appeal the decision to 
the Superintendent or his/her designee whose deci-
sion shall be final and not subject to any further 
appeals. 

9. The Choice Scholarship Office shall make ar-
rangements for the administration of any statewide 
and/or District assessments to Choice Scholarship 
students so that the academic performance of Choice 
Scholarship students can be reported as may be 
required by law, and can be compared to the perfor-
mance of students in other District schools and 
programs. 

10. The Choice Scholarship Office shall gather all 
information and report to the Colorado Department of 
Education and/or the US Department of Education as 
necessary to comply with the NCLB Act, the School 
Finance Act of 1994 (Colo. Rev. Stat. § 22-54-101 et 
seq) and all applicable non-waivable laws so that 
Choice Scholarship students will be included in the 
District’s pupil count and receive per pupil revenue 
from the state for the Choice Scholarship students. 
The Choice Scholarship Office shall ensure that each 
Choice Scholarship student is offered at least the 
minimum number of teacher-pupil instruction hours 
to comply with the School Finance Act. 
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11. Annual report. At least annually, the Superin-
tendent shall give a report to the Board on the Choice 
Scholarship Program, including but not limited to (i) 
a comparison of student performance between Choice 
Scholarship students and non-Choice Scholarship 
District students; (ii) the financial effect of the Choice 
Scholarship Program on the District; (iii) the number 
and grade levels of students participating in the 
Choice Scholarship Program; and (iv) the number and 
type of Private School Partners participating in the 
Choice Scholarship Program. 

 
D. Participation by Students and Families 

1. To enroll in the District’s Choice Scholarship 
Program, a student or his/her parent shall complete 
the application and any other informational forms 
required by the Choice Scholarship Office. A student 
shall be deemed part of the District’s “pupil enroll-
ment” for purposes of Colo. Rev. Stat. § 22-54-103(10), 
if that student remains enrolled in the Choice Schol-
arship Program as of October 1, or the school day 
nearest that date. The Choice Scholarship Office shall 
verify that each Choice Scholarship student is proper-
ly enrolled and participating in the Choice Scholar-
ship Program as of that date. 

2. Choice Scholarship Students shall independently 
satisfy all admission requirements of the Private 
School Partner. Eligibility for a Choice Scholarship 
under this Policy does not guarantee admission to 
any Private School Partner. Scholarship recipients 
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are encouraged to learn about the Private School 
Partners’ admission criteria, dress codes and expecta-
tions of participation in school programs, be they 
religious or nonreligious, before applying for a Choice 
Scholarship and exercising their choice of a Private 
School Partner. 

3. If the number of Choice Scholarship applicants 
exceeds the scholarships available, a lottery will be 
conducted by the Choice Scholarship Office to select 
Choice Scholarship recipients. Subject to subsection 
F.3, below, there will be no priority given in the 
lottery to prior Choice Scholarship participation or 
siblings of Choice Scholarship students. 

4. A student may disenroll from the Choice Scholar-
ship Program by completing the necessary forms 
required by the Choice Scholarship Office, or by not 
remaining enrolled and/or actively participating in a 
Private School Partner. 

5. To be eligible for a Choice Scholarship in the pilot, 
students shall be DCSD residents and attending a 
DCSD school for no less than one year. Non-resident, 
open-enrolled DCSD students are not eligible to 
participate in the Pilot Program. 

6. Subject to the other eligibility requirements 
contained in this Policy, Choice Scholarship partici-
pants will continue to be eligible for as long as the 
pilot remains in operation so long as they remain 
Douglas County residents and enrolled in a Private 
School Partner. Continued enrollment at a Private 
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School Partner is governed, in part, by subsection F.3, 
below. 

7. No student shall be eligible to participate in the 
Choice Scholarship Program unless that student’s 
parent signs a Choice Scholarship Contract describ-
ing the rights and obligations of the parent and 
student, on the one hand, and the District, on the 
other. The form of this Contract shall be prepared and 
updated from time to time by the Choice Scholarship 
Office. The Contract shall contain at least the follow-
ing terms: 

a. Student attendance. If a Choice Scholarship 
student fails to attend school in compliance with 
existing District Student Attendance Policy (JH) 
then that student shall be deemed to no longer be 
“actively participating” in the Choice Scholarship 
Program and thus shall become automatically 
disenrolled from the Choice Scholarship Pro-
gram. 

b. Pro rata payment of funds. If the Choice 
Scholarship student moves from one Choice 
Scholarship Private School Partner to any other 
school or educational program, then the parent 
agrees that Private School Partner is entitled to 
only those funds due for the period in which the 
Choice Scholarship student was enrolled. Pay-
ments shall be made and adjusted on a pro rata 
basis. See subsection C.3. 

c. Restricted endorsement. The parent of the 
Choice Scholarship student shall agree to timely 
and restrictively endorse the Choice Scholarship 
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for the sole purpose of paying tuition at a Private 
School Partner. 

d. Option to disenroll at any time. An Choice 
Scholarship student may disenroll from a Private 
School Partner or from the Choice Scholarship 
Program at any time without penalty. 

e. Involuntary disenrollment. The District, 
through the Choice Scholarship Office, may 
disenroll a Choice Scholarship student from the 
Choice Scholarship Program if it determines, by 
a preponderance of the evidence, that the student 
or his/her parent has violated a material provi-
sion of the Choice Scholarship Program or the 
Choice Scholarship Contract between the parent 
and the District described by this subsection D.7. 

f. No liability to District. The parent of a Choice 
Scholarship student shall release the District 
from any liability arising from participation in 
the Choice Scholarship Program, including liabil-
ity arising from any conduct by, omission by, or 
other occurrence at a Private School Partner. 

g. Assessment. The parent of a Choice Scholar-
ship student shall agree that the student shall 
take any statewide or District assessments to be 
administered at the time and place designated by 
the Choice Scholarship Office. 

h. Financial Responsibility. The parent of a 
Choice Scholarship student shall be responsible 
for all tuition, costs and fees in excess of the 
amount provided by the Choice Scholarship that 
may be assessed by the Private School Partner 
that they choose. 
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i. No Specialized Programs. The parent of a 
Choice Scholarship student shall acknowledge 
that the District will not create specialized pro-
grams in Private School Partners. Participation 
in the Choice Scholarship program will be viewed 
as a voluntary parental placement in the private 
school for purposes of special education services, 
and students will receive the level of services 
provided by the Private School Partner. 

j. Waiver and Release. The parent of a Choice 
Scholarship student shall release the District 
from liability for injuries or claims arising out 
the student’s attendance at the Private School 
Partner. 

8. Once a student receives a Choice Scholarship, 
that student shall remain eligible to participate until 
the student disenrolls from the Choice Scholarship 
Program, either voluntarily (e.g., by withdrawal from 
the Choice Scholarship Program) or involuntarily 
(e.g., termination of the Choice Scholarship Program 
by the Board, or for violations of Choice Scholarship 
Policy, see subsection D.7.e). 

9. If a Private School Partner fails to meet the 
Conditions of Eligibility, the Choice Scholarship 
students enrolled in that school may return to a 
District school, or may apply to another Private 
School Partner. If accepted at another Private School 
Partner, the remainder of their Choice Scholarship 
shall be applied to the new school. 
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E. Private School Partners’ Conditions of 
Eligibility 

1. Nonpublic schools located within and outside the 
boundaries of Douglas County School District may 
participate in the Choice Scholarship Program. 

2. The Choice Scholarship Office shall determine 
whether a Private School Partner qualifies to partici-
pate in the Choice Scholarship, subject to the Choice 
Scholarship appeal process described in subsection 
C.8. 

a. A Private School Partner may be denied par-
ticipation only if (i) its application is not complete 
by the deadline or (ii) it fails to demonstrate that 
it meets the Conditions of Eligibility for partici-
pation, as described in subsection E. 

b. The Choice Scholarship Office shall describe 
in writing the specific reason(s) for denying an 
application. 

c. Nonpublic schools shall be eligible without 
regard to religion. The focus of the Choice Schol-
arship is not on the character of the Private 
School Partner but on whether that school can 
meet its responsibilities under this Policy and its 
Contract with the District. 

3. To be eligible to participate in the Choice Scholar-
ship Program, a Private School Partner shall demon-
strate that it meets the following standards. The 
school shall provide the necessary information as part 
of its initial Choice Scholarship application and all 
renewal applications. The Private School Partner 
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may demonstrate that it meets the following stan-
dards through evidence of accreditation by a recog-
nized state or national accrediting organization that 
considers these standards. The District retains con-
trol over ensuring that Private School Partners are 
delivering quality educational instruction to Choice 
Scholarship students, regardless whether the District 
accomplishes this directly or by working with accred-
iting organizations. 

a. Quality educational program. A Private 
School Partner shall demonstrate that its 
educational program produces student 
achievement and growth results for Choice 
Scholarship students at least as strong as 
what District neighborhood and charter 
schools produce. One component of a school’s 
educational program shall include how the 
school intervenes to improve a student’s per-
formance to ensure that all students are 
making satisfactory progress towards achiev-
ing the District’s End Statements. Evalua-
tion of Private School Partners shall examine 
the educational program over time and by 
many academic measures. 

b. Financial stability. To demonstrate fi-
nancial stability, a Private School Partner 
shall disclose the school’s financial history, 
including at minimum the past three years 
of audited financial statements; evidence of 
bank accounts for use solely by the school; 
financial policies; documentation showing 
adequate insurance policies; and any other 
financial documents the Choice Scholarship 
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Office reasonably determines are relevant to 
this inquiry. Private School Partners that 
have been operating for fewer than three 
years at the time of filing the application 
(“new school applicants”) shall demonstrate 
the ability to indemnify the District – 
through the purchase of a surety bond or any 
other means the Choice Scholarship Office 
deems satisfactory – for any loss to the Dis-
trict if the Private School Partner ceases op-
erations. New school applicants shall also 
provide evidence that their operations, or 
plan for operations, are economically sound, 
including providing budgets, financial poli-
cies, insurance policies, and contracts re-
garding financial services. 

c. Safety. A Private School Partner shall 
demonstrate that its facilities are in compli-
ance with building codes, and that it has a 
safe school plan consistent with Colo. Rev. 
Stat. § 22-32-109.1(2)(a). 

d. Employees. A Private School Partner 
shall provide a copy of its employment  
policies; a sample copy of its teacher/ 
administrator contract(s), if any; a list of its 
teachers/administrators as of the date of its 
application, including their qualifications for 
the positions they hold; job descriptions for 
all positions; evidence of background checks 
on all teachers/administrators; and sample 
application materials used for hiring em-
ployees. A school shall have sound employ-
ment policies, including conducting thorough 
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criminal background checks to ensure school 
employees are safe to work with children. 

e. Facilities. A Private School Partner shall 
provide a description and map of the build-
ing(s) and land used for school purposes; if 
leased, a copy of the lease agreement; and if 
owned, a copy of the documents demonstrat-
ing ownership, including financial docu-
ments related to any purchase (such as 
mortgage documents). 

f. Nondiscrimination. A Private School 
Partner is prohibited from discriminating in 
its employment or enrollment decisions on 
any basis protected under applicable federal 
or state law, except that religious Private 
School Partners may make employment and 
enrollment decisions based upon religious  
beliefs, so long as such employment and en-
rollment decisions are not otherwise prohib-
ited by applicable law. 

g. Student assessments. A Private School 
Partner shall describe how it assesses stu-
dent performance. Private School Partners 
shall agree to release Choice Scholarship 
students without academic penalty so that 
the District can administer statewide or Dis-
trict assessments (e.g., CSAP) to the Choice 
Scholarship students enrolled at the school. 
The Choice Scholarship Office may deter-
mine what statewide or District assessments 
are appropriate, but it shall do so in such a 
way that the District may compare student 



App. 287 

performance of Choice Scholarship students 
with other District students. 

h. Enrollment. A Private School Partner 
shall provide its enrollment policies, includ-
ing any enrollment agreement the school re-
quires students or parents sign. As described 
above in subsection E.3.f, to be eligible to 
participate in the Choice Scholarship Pro-
gram, a Private School Partner shall not dis-
criminate when enrolling students on any 
basis protected under applicable federal or 
state law, except that religious Private 
School Partners may make enrollment deci-
sions based upon religious beliefs. A Private 
School Partner shall apply its admission re-
quirements to Choice Scholarship students 
in the same manner as it does with non-
Choice Scholarship students, so long as these 
requirements do not discriminate in violation 
of this subsection E.3.h. See also subsection 
D.2. 

i. Student conduct and discipline policies. A 
Private School Partner shall provide its poli-
cies on student conduct and discipline, in-
cluding its policies on suspension and 
expulsion. To be eligible to participate in the 
Choice Scholarship, a Private School Part-
ner’s policies and procedures on discipline, 
suspension, and expulsion need not replicate 
the requirements for a traditional District 
school (cf. Colo. Rev. Stat. §§ 22-33-105 &  
-106), but they shall provide for an environ-
ment where all students can gain the benefit 
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of the school’s educational program without 
harassment, disruption, or bullying. 

j. Governance and operations. A Private 
School Partner shall provide a description of 
its governance and operations, including 
identifying the members of its governing 
board and its senior administration. 

k. School information. A Private School 
Partner shall describe the school’s mission, 
educational goals, history, organizational 
structure, curriculum, and educational phi-
losophy as well as provide information to cal-
culate the actual tuition cost per pupil, as 
described by subsection C.7 of this Policy. 
The Private School Partner shall describe 
how the school serves the educational needs 
of exceptional children, as defined by Colo. 
Rev. Stat. § 22-20-103(12). The Choice Schol-
arship Office may prescribe the format in 
which this information is provided such that 
the Office may readily compile the infor-
mation on a website or other information 
clearinghouse so that parents and the public 
may compare one Choice Scholarship Private 
School Partner to another, and to other Dis-
trict schools and programs. 

l. Opt Out of Religious Services. A religious 
Private School Partner shall provide Choice 
Scholarship parents the option of having 
their child receive a waiver from any re-
quired religious services at the Private 
School Partner. 
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4. Appeal process. A Private School Partner whose 
application (initial or renewal) is denied by the 
Choice Scholarship Office may appeal that decision as 
provided in the appeal process described in subsec-
tion C.8. 

5. Pro rata sharing of funds. As necessary, Choice 
Scholarship funds shall be shared on a pro rata basis. 
Thus, a Private School Partner is entitled to receive 
Choice Scholarship funds due to the parent’s choice of 
that school only for that period when a Choice Schol-
arship student was actually enrolled and receiving 
educational services from the school. Private School 
Partners shall agree that adjustments shall be made 
to the quarterly payments in order to account for 
student enrollments and disenrollments during the 
school year. Private School Partners shall further 
agree that under certain circumstances they may be 
required to repay the District for overpayments. 

6. Term of participation. The District, through the 
Choice Scholarship Office, shall grant a Private 
School Partner the opportunity of participating in the 
Choice Scholarship for a term one to five years, 
subject to annual renewal. Unless renewed, participa-
tion in the Choice Scholarship shall automatically 
expire at the end of the term. 

7. Contract. To be eligible to participate in the 
Choice Scholarship, a Private School Partner shall 
sign a Choice Scholarship Contract with the District 
describing the rights and obligations of the school and 
those of the District. The form of this Contract shall 
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be prepared and updated from time to time by the 
Choice Scholarship Office. The Contract shall address 
the Conditions of Eligibility in E.3, and shall contain 
at least the following: 

a. the term of participation granted to the Pri-
vate School Partner; 

b. provisions to allocate risk, e.g., purchasing 
insurance against risks of injury to DCSD stu-
dents attending the Private School Partner; 

c. the information the Private School Partner 
shall regularly provide to the District to comply 
with reporting requirements under the NCLB 
Act, the School Finance Act of 1994 (Colo. Rev. 
Stat. § 22-54-101 et seq), and for the District to 
report on school performance (Colo. Rev. Stat. 
§ 22-11-503), including but not limited to, the 
qualifications of its instructional staff, the num-
ber of school hours of teacher-pupil instruction of-
fered by the Private School Partner, student 
enrollment, daily student attendance, student 
performance, student discipline, financial state-
ments, and a schedule for providing that infor-
mation; 

d. a provision recognizing that the school is a 
separate entity from the District, and therefore, 
any debt or financial obligations of the Private 
School Partner shall not constitute debt or finan-
cial obligations of the District unless the District 
specifically assumes such obligations in writing; 
and 

e. that a Choice Scholarship student may 
disenroll from the Private School Partner at any 



App. 291 

time without penalty. If the Choice Scholarship 
student moves from a Private School Partner to 
any other school or educational program, then 
the Private Partner School agrees that it is enti-
tled to only those funds due for the period in 
which the Choice Scholarship student was en-
rolled. Payments shall be made and adjusted on a 
pro rata basis. See subsection C.3. 

8. Purchasing Services. Private School Partner may 
elect to purchase services from the District. The 
District shall provide those services to the Private 
School Partner under the same terms, including at 
the same cost, as those services are provided to other 
DCSD schools. 

9. Termination from the Choice Scholarship Pro-
gram. The District, through the Choice Scholarship 
Office, may terminate a Private School Partner’s 
participation in the Choice Scholarship Program if it 
determines, by a preponderance of the evidence, that 
the Private School Partner has violated a material 
provision of the Choice Scholarship Program or the 
Choice Scholarship Contract between the school and 
the District. This decision may be appealed pursuant 
to the Choice Scholarship appeal process described in 
subsection C.8, but the Choice Scholarship Office has 
the discretion to include or exclude the Private School 
Partner from the Choice Scholarship Program pend-
ing resolution on appeal. 
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F. Pilot 

1. The Choice Scholarship Program is hereby estab-
lished as a pilot program for up to 500 students for a 
period of one year beginning in the 2011-2012 school 
year, annually renewable at the discretion of the 
Board and subject to non-appropriation of funds by 
the Board as permitted by law. Participation in the 
program by students or Private School Partners shall 
in no way be construed as creating a continuing right 
to the Choice Scholarship beyond the period of the 
pilot authorized by the Board. 

2. If the number of Choice Scholarship applicants 
exceeds the 500 scholarships available in the pilot, a 
lottery will be conducted by the Choice Scholarship 
Office to select Choice Scholarship recipients. 

3. Choice Scholarship recipients are eligible for 
consecutive yearly participation for the duration of 
the program, so long as they remain continuously 
enrolled in a Private School Partner(s) and comply 
with the other eligibility criteria of this Policy. Sib-
lings of Choice Scholarship participants shall have no 
priority to receive Choice Scholarships. 

 
G. Administrative Policies and Procedures 

The Superintendent is authorized to create adminis-
trative policies and procedures necessary to carry out 
the purposes of this Policy. 
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H. Severability 

If any provision of this Policy or the application 
thereof is held invalid, such invalidity shall not affect 
other provisions or applications of this Policy that can 
be given effect without the invalid provision or appli-
cation, and to this end the provisions of this Policy 
are declared to be severable. 
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child, Timothy Jr. 
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INTERVENORS’ ANSWER 

 
Intervenors Florence and Derrick Doyle, et al., state 
the following as their Answer to Plaintiffs’ Complaint. 

*    *    * 

AFFIRMATIVE DEFENSES 

*    *    * 

 2. The Choice Scholarship Program is a reli-
giously neutral school choice program that enables 
parents to independently select the school that is best 
for their child, whether religious or secular. Conse-
quently, this program is constitutional under federal 
and state law. The exclusion of religious schools from 
an otherwise neutral program would violate the Free 
Exercise, Establishment, Free Speech, and Equal 
Protection Clauses of the United States Constitution, 



App. 297 

as well as the Due Process Clause of the Fourteenth 
Amendment of the United States Constitution. 

*    *    * 
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DISTRICT COURT, CITY AND COUNTY 
OF DENVER, COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 
Plaintiffs: 
JAMES LARUE; SUZANNE T. LARUE; 
INTERFAITH ALLIANCE OF COLORADO; 
RABBI JOEL R. SCHWARTZMAN; 
REV. MALCOLM HIMSCHOOT; 
KEVIN LEUNG; CHRISTIAN MOREAU; 
MARITZA CARRERA; SUSAN MCMAHON, 
v. Case Number: 2011CV4424 
 Courtroom: 259 
Defendants: 
COLORADO BOARD OF EDUCATION; 
COLORADO DEPARTMENT OF EDUCATION; 
DOUGLAS COUNTY BOARD OF EDUCATION; 
DOUGLAS COUNTY SCHOOL DISTRICT, 
Movants: 
FLORENCE DOYLE; DERRICK DOYLE; 
ALEXANDRDA DOYLE; DONOVAN DOYLE; 
DIANA OAKLEY; et al. 
and 
Plaintiffs: 
TAXPAYERS FOR PUBLIC EDUCATION; 
CINDRA S. BARNARD; MASON S, BARNARD, 
v. Case Number: 2011CV4427 
 Courtroom: 259 
Defendants: 
DOUGLAS COUNTY SCHOOL DISTRICT RE-1; 
DOUGLAS COUNTY SCHOOL DISTRICT RE-1 
BOARD OF EDUCATION; COLORADO 
DEPARTMENT OF EDUCATION; 
COLORADO STATE BOARD OF EDUCATION. 
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------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

REPORTER’S TRANSCRIPT – VOLUME III 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

 The preliminary injunction hearing in the above-
entitled matter resumed on Thursday, August 4, 2011, 
at 1437 Bannock Street, Courtroom 259, Denver, 
Colorado 80202, before the Honorable Michael A. 
Martinez. 

 The transcript is a complete transcription of the 
proceedings that were had in the above-entitled mat-
ter on the aforesaid date. 

 Reported by: Sharon L. Szotak, RPR, CRR 

*    *    * 

 [852] Now, the plaintiffs, Your Honor, say, don’t 
look to Zelman, don’t look to Zelman. That was the 
federal constitution, First Amendment. Now, we say 
you have to interpret Colorado religion clauses con-
sistent with the First Amendment. That to read it 
more restrictively would cause significant federal 
constitutional problems and would require this court 
to, as Mr. Hall put it, wade into the Blaine thicket. 

 What’s the plaintiffs’ response to that, Your 
Honor? We don’t have Blaine amendments here. We 
bought our stuff from Illinois before Blaine even 
offered his amendment. Right. Let’s look to Illinois, 
Your Honor. Let’s see what the Illinois Supreme 
Court has to say about how it interprets the Illinois 
Constitution’s religion clauses. 
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 [853] I’m quoting from People versus Falby, 727, 
Northeast 2d, 200, page 207, “The restrictions of the 
Illinois Constitution concerning the establishment of 
religion have been held to be identical to those im-
posed by the First Amendment to the United States – 
to the Constitution of the United States. Thus, any 
statute which is valid under the First Amendment is 
also valid under the Constitution of Illinois.” 

 One year later, Your Honor, in Tony versus Bauer, 
the Illinois Court of Appeals relies on that case to 
uphold the School Choice Program. 

 Finally, Your Honor, interpreting the Colorado 
Constitution’s religion clauses any other way would 
run afoul of the Colorado Supreme Court’s consistent 
approach of interpreting those clauses in harmony 
with, not at loggerheads with, the First Amendment. 
The court should follow that consistent approach, 
which allows an educational aid program like Doug-
las County’s, a program that is neutral with respect 
to religion and that operates on a truly private and 
independent choice of parents like Diana Oakley. 

 Thank you, Your Honor. 

  THE COURT: Thank you, Mr. Bindas. 

*    *    * 
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Appeal from the District 
Court, City and County 
of Denver 
Case No. 2011CV4424 
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Hon. Michael A. Martinez 

Plaintiffs-Appellees:  
JAMES LARUE, et al., 
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Defendants: 
COLORADO BOARD 
OF EDUCATION, et al. 
Intervenors-Appellants: 
FLORENCE and DERRICK 
DOYLE, on their own behalf 
and as next friends of 
their children, 
ALEXANDRA and 
DONOVAN; DIANA and 
MARK OAKLEY, on their 
own behalf and as next 
friends of their child, 
NATHANIEL; and 
JEANETTE STROHM-
ANDERSON and MARK 
ANDERSON, on their own 
behalf and as next friends 
of their child, MAX,  
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AND 

Plaintiffs-Appellees: 
TAXPAYERS FOR PUB-
LIC EDCUATION, et al., 

v. 
Defendants: 
DOUGLAS COUNTY 
SCHOOL DISTRICT 
RE-1 et al. 
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William H. Mellor 
INSTITUTE FOR JUSTICE 
901 N. Glebe Road, 
 Suite 900 
Arlington, VA 22203 
Phone: (703) 682-9320 
E-mail: 
 wmellor@ij.org 
Atty. Reg. # 8402 

Michael E. Bindas 
INSTITUTE FOR JUSTICE 
101 Yesler Way, 
 Suite 603 
Seattle, WA 98104 
Phone: (206) 341-9300 
E-mail: 
 mbindas@ij.org 
Pro Hac Vice 

Case 
Number: 

NOTICE OF APPEAL OF FLORENCE, 
DERRICK, ALEXANDRA, AND DONOVAN 
DOYLE; DIANA, MARK, AND NATHANIEL 
OAKLEY; JEANETE STROHM-ANDERSON 

AND MARK AND MAX ANDERSON 

*    *    * 

9. Whether the trial court erred in concluding that 
the exclusion of religious or sectarian schools 
from an otherwise neutral and generally avail-
able educational aid program is permissible un-
der the Free Exercise, Establishment, and Free 
Speech Clauses of the United States Constitu-
tion, as well as the Equal Protection and Due 
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Process Clauses of the Fourteenth Amendment to 
the United States Constitution. 

10. Whether the trial court erred in concluding that 
an interpretation of Article II, section 4; Article 
IX, sections 7 and 8; and Article V, section 34, of 
the Colorado Constitution that discriminates 
against educational opportunities at religious or 
sectarian schools is permissible under the Free 
Exercise, Establishment, and Free Speech Clauses 
of the United States Constitution, as well as the 
Equal Protection and Due Process Clauses of the 
Fourteenth Amendment to the United States 
Constitution. 

11. Whether the trial court erred in refusing to con-
sider the anti-religious bigotry behind Article IX, 
sections 7 and 8, and Article V, section 34, of 
the Colorado Constitution in resolving Plaintiffs’ 
claims under those provisions. 

*    *    * 
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II. The majority’s ruling conflicts with deci-
sions of the United States Supreme Court, 
federal circuits, and other states. 

 As explained above, the majority effectively held 
that the U.S. Constitution prohibits the church-state 
provisions of the Colorado Constitution from impos-
ing greater restrictions on public funding of religious 
schools than does the federal Establishment Clause. 
App. 41, 43. This conclusion conflicts with the United 
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States Supreme Court’s decision in Locke v. Davey, 
540 U.S. 712 (2004), which upheld Washington State’s 
application of its constitution to impose greater re-
strictions than those of the U.S. Constitution on pub-
lic funding of religious education. 

 The majority’s view further conflicts with numer-
ous federal appellate rulings applying Locke to reject 
arguments that the U.S. Constitution prohibits gov-
ernment bodies from denying to religious institutions 
public funding that is offered to secular institutions. 
See, e.g., Bowman v. United States, 564 F.3d 765, 773-
74 (6th Cir. 2008); Teen Ranch v. Udow, 479 F.3d 403, 
409-10 (6th Cir, 2007); Wirzburger v. Galvin, 412 F.3d 
271, 280-85 (1st Cir. 2005); Eulitt ex rel. Eulitt v. 
Maine Dep’t of Educ., 386 F.3d 344, 353-57 (1st Cir. 
2004); Gary S. v. Manchester Sch. Dist., 374 F.3d 15, 
21-23 (1st Cir. 2004). The majority’s position also 
conflicts with a host of state-court decisions inter-
preting state constitutions to bar voucher or other 
programs and rejecting arguments similar to the ma-
jority’s reasoning here. See, e.g., Univ. of Cumber-
lands v. Pennybacker, 308 S.W.3d 668, 673, 679-81 
(Ky. 2010); Cain v. Horne, 202 P.3d 1178, 1180, 1182-
83, 1185 (Ariz. 2009); Bush v. Holmes, 886 So.2d 340, 
343-44, 357-66 (Fla. Dist. Ct. App. 2004), aff ’d on 
other grounds, 919 So.2d 392 (Fla. 2006); Chittenden 
Town Sch. Dist. v. Dep’t of Educ., 738 A.2d 539, 546-
47, 563 (Vt. 1999). 

 The majority reached its extraordinary view by 
interpreting Colorado Christian Univ. v. Weaver, 534 
F.3d 1245 (10th Cir. 2008), as prohibiting courts from 
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analyzing whether institutions are sectarian or en-
gage in religious indoctrination. App. 42-43. But read-
ing Colorado Christian in this manner conflicts with 
the decisions of the United States Supreme Court, 
which require courts in a host of different contexts to 
analyze whether institutions are religious (see, e.g., 
Hosanna-Tabor Evangelical Lutheran Church & Sch. 
v. E.E.O.C., 132 S. Ct. 694, 699, 707 (2012)), and – 
in order to determine when direct public aid to reli-
gious institutions violates the federal Establishment 
Clause – to analyze whether the institutions engage 
in religious indoctrination (see Mitchell v. Helms, 530 
U.S. 793, 809 (2000) (four-Justice plurality); id. at 
840, 845 (O’Connor, J., concurring); Agostini v. Felton, 
521 U.S. 203, 219 (1997). In fact, while Colorado 
Christian found that states cannot discriminate 
among different kinds of religious institutions, and 
that courts must not delve too deeply into a religious 
institution’s affairs, application of the Colorado Con-
stitution’s religion clauses does not require – and the 
district court did not engage in – such inquiry. The 
Colorado Constitution simply requires a court to de-
termine whether an institution is religious; it does 
not direct an inquiry into the nature or extent of the 
religiosity. 

*    *    * 
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D. Interpreting Colorado’s Religion Provisions 
As Petitioners Propose Would Violate The 
Federal Constitutional Rights Of Families 

 Finally, Petitioners’ interpretation of Colorado’s 
religion provisions would violate the federal constitu-
tional rights of Douglas County families by extending 
the animus that motivated two of the provisions and 
denying families an otherwise neutral and generally 
available educational benefit solely because of their 
private and independent choice of a religious school. 

 Two of the three religion provisions on which 
Petitioners rely – Article IX, section 7 and 8 – are 
“Blaine” provisions that were designed to preserve the 
nondenominational Protestant nature of nineteenth-
century public schools and prevent direct public fund-
ing of Catholic schools. The discriminatory history of 
such provisions has been documented not only by Dr. 
Charles Glenn in three hours of unrebutted testimony 
before the District Court, see Tr., pp.641:22-741:23, 
but also by numerous members of the U.S. Supreme 
Court. Mitchell, 530 U.S. at 828-29 (plurality) (noting 
the Blaine movement has a “shameful pedigree,” 
“born of bigotry,” that “should be buried now”); Zelman, 
536 U.S. at 721 (Breyer, J., dissenting) (recognizing 
that anti-Catholic sentiment “played a significant 
role” in adoption of state Blaine provisions and that 
references to “ ‘sectarian’ schools . . . in practical 
terms meant Catholic”). The Court of Appeals avoided 
extending the reach of these provisions – and, thus, 
the animus attending their enactment – by properly 
interpreting them to not require the exclusion of 
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religious options from student aid programs. See 
Opinion 36-37 & n.13. Petitioners, however, would 
have this Court use them to discriminate against 
such options. This Court should decline the invita-
tion. 

 The Free Exercise Clause, after all, prohibits 
government from “exclud[ing] . . . members of any . . . 
faith, because of their faith, or lack of it, from receiv-
ing the benefits of public welfare legislation.” Ever-
son, 330 U.S. at 16. And just as the Establishment 
Clause “prohibit[s] the government from favoring 
religion,” so too it prohibits government from “dis-
criminating against religion.” Bd. of Educ. v. Grumet, 
512 U.S. 687, 717 (1994) (O’Connor, J., concurring). 
The interpretation of the Colorado provisions Peti-
tioners urge would violate both proscriptions. 

 Petitioners’ interpretation would also violate the 
Equal Protection Clause. As the U.S. Supreme Court 
explained in Romer v. Evans, 517 U.S. 620 (1996), 
“[c]entral . . . to our . . . Constitution’s guarantee of 
equal protection is the principle that government and 
each of its parts remain open on impartial terms to 
all who seek its assistance.” Id. at 633 (citations 
omitted). A state, therefore, cannot make it “more 
difficult for one group of citizens than for all others to 
seek aid from the government,” id., especially when 
“the disadvantage imposed is born of animosity,” id. 
at 634 – whether animosity toward gays and lesbians, 
as in Romer, or against Catholics (and extended to 
religion generally), as in this case. 
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IV. CONCLUSION 

 The Court of Appeals’ decision is consistent with 
– indeed, dictated by – Americans United, and it does 
not, as Petitioners contend, render Colorado’s religion 
provisions “meaningless.” Nor does it conflict with 
First Amendment jurisprudence. To the contrary, it is 
Petitioners’ interpretation of the state religion provi-
sions that would conflict with the U.S. Constitution. 
The jurisprudentially sound course, therefore, is to 
deny the writ and allow the Court of Appeals’ decision 
to stand. 

*    *    * 
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