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BRIEF OF AMICI CURIAE CONSTITUTIONAL LAW SCHOLARS
IN SUPPORT OF APPELLANTS’ ARGUMENT
FOR INTERLOCUTORY REVIEW

Amici curiaeconstitutional law scholars respectfully submittthis Court
should conclude that it has jurisdiction to heap@iants’ appeal under the

collateral-order doctrine.

INTEREST OF AMICI CURIAE!

Amici are constitutional law scholars whose scholarahighteaching have a
particular focus on the First Amendment Free Exereind Establishment clauses.
For decades, these professors have closely stodresditutional law and religious
liberty, published numerous books and scholarliglag on the topic, and
addressed it in litigation. Theamicibring to this case a deep theoretical and
practical understanding of the Supreme Court’st Aireendment jurisprudence
that may help the Court resolve the parties’ compgeatlaims. In particulamici
share an interest in advancing the understandilgwfcourts should handle
ministerial-exception arguments as a matter of eind appellate procedure.

Thomas C. Berg is the James L. Oberstar Profesd@voand Public

Policy at the University of St. Thomas School oiM@innesota). Professor Berg

! Pursuant to this Court’s Rule 29(a)(2) and (4)éa)jci curiaestate that this brief
was not authored in whole or in part by counsebfuoy party, and that no person or
entity other thammici curiaeand their counsel made a monetary contribution to
the preparation or submission of this brief.
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directs the law school’s Religious Liberty AppeddZlinic, and has himself drafted
nearly 60 briefs on issues of religious liberty dree speech in the Supreme Court
and lower courts. He is the author of six booksuding Religion and the
Constitution as well as numerous articles.

Elizabeth A. Clark is Associate Director of thedmtational Center for Law
and Religion Studies at the J. Reuben Clark Lawo8lcat Brigham Young
University. Professor Clark has spoken worldwidd amitten extensively on
church-state issues and is the editor of seve@sdon U.S. and comparative law
and religion issues. She has testified before ti& Qongress on religious-
freedom issues, taken part in drafting legal areys pending legislation
affecting religious freedom in over a dozen co@striand has writtesamicusbriefs
on religious-freedom issues for the U.S. SupremaCo

Robert F. Cochran Jr. is Professor Emeritus at &epgpe University’'s
Caruso School of Law, and the founder of Peppeisliderbert and Elinor
Nootbaar Institute on Law, Religion and Ethics.fessor Cochran has lectured
around the world on religion and the law, and fasuathored or co-edited
numerous books on the same topic.

Carl H. Esbeck is the R.B. Price Emeritus Professar Isabelle Wade &
Paul C. Lyda Emeritus Professor of Law at the Ursig of Missouri. He has

published widely in the area of religious libertiaurch-state relations, and federal
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civil-rights litigation, including authoring arties discussing the ministerial
exception and the principles of church autonomy20t9, the University of
Missouri published Professor EsbecBsestablishment and Religious Dissent:
Church-State Relations in the New American Stdfés6-1833

Richard W. Garnett is the Paul J. Schierl/Fort Halv@orporation Professor
at Notre Dame Law School. He teaches and writestahe freedoms of speech,
association, and religion, and constitutional laarengenerally. He is a leading
authority on the role of religious believers andidfs in politics and society. He
has published widely on these matters, and is utt®a of dozens of law review
articles and book chapters. He is the foundingctiireof Notre Dame Law
School’'s Program on Church, State, and Societyntandisciplinary project that
focuses on the role of religious institutions, coummies, and authorities in the
social order.

Michael P. Moreland is University Professor of Land Religion and
Director of the Eleanor H. McCullen Center for LaReligion and Public Policy at
Villanova University’s Charles Widger School of Lawrofessor Moreland is a
religious liberty scholar who holds a Ph.D. in tlogpcal ethics from Boston
College. His scholarship on questions of churdb@amy and religious freedom
has appeared in books published by Oxford UniweRiess and Cambridge

University Press.
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Robert J. Pushaw is the James Wilson Endowed RBmfe$ Law at
Pepperdine Caruso School of Law and has taughglatt @her law schools. He is
a prolific constitutional law scholar. Many of Wrks explore the dangers of
government interference with individual constitud rights, including the insti-
tutional free exercise rights of parochial schools.

The ministerial exception raises many challengssyieés for courts on which
theamicilaw professors have a range of views, includingesdisagreements. But
amiciall agree that the First Amendment supports eadplution of the

ministerial exception as a threshold legal issubjext to interlocutory appeal.

10
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SUMMARY OF THE ARGUMENT

The church-autonomy doctrine (sometimes referreabstecclesiastical
abstention) and the associated ministerial excebiast to protect the fundamen-
tal right against governmental establishment ofi@h. The church-autonomy
doctrine provides for religious entities’ “indep@mite in matters of faith and
doctrine in closely linked matters of internal govaent.”Our Lady of Guadalupe
Sch. v. Morrissey-Berrul40 S. Ct. 2049, 2061 (2020). The ministerialegtion is
a component of the church-autonomy doctrine. Iv@nés the government from
interfering with the internal governance of the by “depriving the church of
control over the selection of those who will pen§pits beliefs.” Hosanna-Tabor
Evangelical Lutheran Church & Sch. v. EE(8565 U.S. 171188 (2012).

The church-autonomy doctrine and ministerial exocepprotect the
independence of religious entities and serve atstral function of protecting
courts from becoming entangled in religious contirgies that courts are simply
not competent to resolve. Because these complenyantarests are irreparably
harmed by unnecessary judicial proceedings, thedeha motion to dismiss that
credibly raises the church-autonomy doctrine oristenial exception is imme-
diately appealable under the collateral-order doetdindeed, unlike many other

orders that are immediately appealable under thateml-order doctrine, an

11
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appeal in this context directly serves to protggetiast the violation of the First
Amendment.

Applying the collateral-order doctrine to allowenobcutory appeals to
address the denial of a defense against suit imalan immunity cases. It is the
same approach courts take when determining thecagiph of absolute and quali-
fied immunity for public officials. A governmentfafial who is immune from suit
is harmed by the very act of being sued. So taeligious entity being sued for
exercising its right to determine who its ministars, or for defamation that arose
in the context of church governance, is harmeddigddragged into the secular
courts to answer for its decision. A trial coudiscision to continue litigation that
should have been barred by the church-autonomyidegierpetuates the very
harm the doctrine seeks to avoid.

This case illustrates the harms that occur whesetiheles are not heeded.
Here, the district court has rejected the Russighadox Church Outside Russia’s
(“the Church”) argument that Father Alexander'srammust be dismissed
because they arise from the Church’s decision dégamwhether Father Alexander
Is properly a bishop in the Church. The districartdater rejected the Church’s
motion to stay the case while this Court hearsaftygeal, or bifurcate discovery.
Instead, the court has plowed ahead with meritogiery set to conclude in

December. The district court’s actions impose hritine Church from judicial

12
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interference in church governaramedthe structural harm against separation of
church and state which the First Amendment protéfictse Church is right that
the church-autonomy doctrine bars suit in this cabef this upcoming discovery
and litigation enmeshes the federal court in audesjt cannot constitutionally
resolve, ringing a bell that cannot be unrung. Adowly, this Court should
conclude that it has jurisdiction to hear the appeder the collateral-order

doctrine.

ARGUMENT

l. The application of the church-autonomy doctrine and the
ministerial exception should be resolved early in t he litigation.

The rationale for the church-autonomy doctrine dnedassociated
ministerial exception has important procedural iogilons for how courts
administer cases in which church autonomy or thastarial exception is credibly
raised as a defense. The church-autonomy doctnich¢hee ministerial exception
serve to protect the First Amendment religious tsghf individuals and entities as
well as the structural interest in avoiding entarggthe government, including the
judiciary, in religious disputes. Because the chtaatonomy doctrine or the
ministerial exception protects structural intergtiie question of whether the
church-autonomy doctrine applies should be detexdhat the outset of a case.

Failure to correctly answer this question at thgitn@ing of a case causes the very

13
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harms the doctrine is intended to prevent and idasng unconstitutionally

entangles the courts in religious questions.

A.  The church-autonomy doctrine provides a structur al
protection for the separation of church and state f or the
judiciary.

Church-autonomy doctrine and the related ministenaeption exist to
ensure that the government does not trespass dbmbsundary between the
secular and the religiouSee Demkovich v. St. Andrew the Apostle Parish,
Calumet City 3 F.4th 968, 975 (7th Cir. 2021) (en banc). Withur constitutional
government, the people have determined that govemhoannot interfere with the
internal governance of religious organizations|luding matters of “faith,
doctrine, church governance, and politiriyce v. Episcopal Church in the
Diocese of Cq.289 F.3d 648, 655 (10th Cir. 2002). This idefiaguently part of
what people mean when they invoke the phrase, fagpa of church and state.”
Thomas C. Berg et aReligious Freedom, Church-State Separation, and the
Ministerial Exception106 Nw. U.L. Rev. Colloquy 175, 177-79 (2011)eTh
church-autonomy doctrine enforces this separat&wéen church and state,
protecting both religious institutioradthe courts.

The church-autonomy doctrine and the ministerigkegtion protect the

separation of church and state in the courts fdtiphel reasons. One of thamici

has explained the policy underlying the church-aotoy doctrine as follows:

14
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Well understood, “separation of church and statelii
seem to denote a structural arrangement involving
institutions, a constitutional order in which the
institutions of religion—not “faith,” “religion,” o
“spirituality,” but the “church”—are distinct frongther
than, and meaningfully independent of, the instng of
government. What is “at stake”, then, with separats
not so much—or, not only—the perceptions, feelings,
immunities, and even the consciences of individuals
a distinction between spheres, the independence of
institutions, and the “freedom of the church.” [Racd
W. GarnettReligion and Group Rights: Are Churches
(Just) Like the Boy Scouts22 St. John’s J. Legal
Comment 515, 523 (2007).]

By injecting themselves into religious questiorayrts undermine their own
credibility and authority. Courts are not compet®nanswer religious questions—
a quality that has long been recognized in Amerjoasprudence. As this Court
acknowledged: “The notion of judicial incompetenaéh respect to strictly
ecclesiastical matters can be traced at least &tk as James Madison, the
leading architect of the religious clauses of thetFAmendment.’Fratello v.
Archdiocese of N.Y863 F.3d 190, 203 (2d Cir. 2017). Indeed, theanu
autonomy doctrine and the ministerial exceptionga®e[] a disability on civil
government with respect to specific religious qioest” Peter J. Smith & Robert
W. Tuttle, Civil Procedure and the Ministerial Exceptio®6 Fordham L. Rev.
1847, 1867 (2018).

This Court has recognized the structural concerotepted by the Religion

Clauses. The Court has explained that the FreeclseeClause “protects a

15
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church’s right to decide matters of governanceiat@tnal organization.”
Rweyemamu v. Cqt20 F.3d 198, 208 (2d Cir. 2008) (cleaned updifainally,
the Establishment Clause prevents the court frommgesntangled in doctrinal
disputesld. (citing Natal v. Christian & Missionary All.878 F.2d 1575, 1577 (1st
Cir. 1989)).

Together, the Religion Clauses give rise to thedimautonomy doctrine
which guarantees the independence of religiousiensuch as churches from
government interference with matters of faith, doet, polity, church governance,
and the decisions regarding who will carry out¢herch’s visionSee Brycg289
F.3d at 655. A claim of church autonomy “is a clagrautonomous management
of a religious organization’s internal affairs.” glas LaycockChurch Autonomy
Revisited 7 Geo. J.L. & Pub. Pol'y 253, 254 (2009). “The@asce of church
autonomy is that [a church] should be run by dalgstituted [religious]
authorities and not by legislators, administrafgencies, labor unions,

disgruntled lay people, or other actors lackinghatity under church law.Id.

B.  The ministerial exception is an application oft  he church-
autonomy doctrine.

The Supreme Court’s decisions addressing the sdaainisterial
exception show that it is a specific applicatiortred overall church-autonomy

doctrine.Seee.g, Our Lady 140 S. Ct. at 2060 (stating that the “‘ministerial

16
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exception’ is based on the ‘insight’ that the FA&stendment protects churches’
“autonomy with respect to their internal managerf)efor example, irOur Lady
the Court explained that the selection and supiervisf teachers at religious
schools are off limits to judicial review under timnisterial exception. “Religious
education and formation of students is the vergaador the existence of most
private religious schoolsld. at 2055 (cleaned up). “Judicial review of the way i
which religious schools discharge those resporisasilwould undermine the
independence of religious institutions in a wayt tha First Amendment does not
tolerate.”ld. This Court has acknowledged the ministerial exoeps an appli-
cation of the church-autonomy doctrine, holding,ifstance, “those properly
characterized as ‘ministers’ are flatly barred fronmging employment-
discrimination claims against the religious grotipst employ or formerly
employed them.Fratello, 863 F.3d at 202-03.

Ultimately, the church-autonomy doctrine is rootethe structural concern
for ensuring that courts do not become entangledsnlving religious disputes as
to which they have no constitutional powerHasanna-Tabara decision holding
that the ministerial exception required dismisdamemployment-discrimination
suit brought against a religious employtte Supreme Court rooted its analysis in
safeguarding the boundary between the secularrencetigious by tracing the

history of legal protections for religion in Ameaic565 U.S. at 182—-87. The Court

17
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focused on three cases dating back nearly 150,y&&nsvolving property
disputes, and all of which recognized that the gowent is categorically
prohibited from contradicting ecclesiastical demms.ld. at 185-87.

In the first caseWatson v. Jone80 U.S. 679 (1871), the Supreme Court
declined to interfere with a denomination’s deteration as to which faction of a
church rightly controlled the church’s property.efé the Court stated:

The right to organize voluntary religious assooiasi to
assist in the expression and dissemination of any
religious doctrine, and to create tribunals for dleeision
of controverted questions of faith within the asaban,
and for the ecclesiastical government of all thhviidual
members, congregations, and officers within thesgan
association, is unquestioned. . . . It is of theease of
these religious unions, and of their right to elssab
tribunals for the decision of questions arising ago
themselves, that those decisions should be bindiad
cases of ecclesiastical cognizance, subject orgydt

appeals as the organism itself provides flak. &t 728—
29.]

Accordingly, the Court adopted the common-law thkgt courts could not review
or overturn decisions by religious bodies on “guoest of discipline, or of faith, or
ecclesiastical rule, custom, or lavd. at 727.

Some 80 years later, the Supreme Court declar¢édndnaecision inWatson
“radiate[d] . . . a spirit of freedom for religioasganizations, an independence
from secular control or manipulation, in short, @owo decide for themselvesee

from state interferengematters of church government as well as thodeithf and

18
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doctrine.”Kedroff v. St. Nicholas Cathedral of Russian Ortiso@hurch in N.
Am, 344 U.S. 94, 116 (1952) (emphasis addedKddroff the Court applied the
First Amendment to an ecclesiastical questionterfirst time.SeeHosanna-
Tabor, 565 U.S. at 186. There, the Court struck dowrea Nork law that
purported to decide which Russian Orthodox facti@as entitled to control a
cathedral because the issue was “strictly a maftecclesiastical government.”
Kedroff 344 U.S. at 115-19. Such issues, the Court datlare “forbidden” to
the “power of the stateld. at 119.

The Supreme Court returned to the harm causedeoyntérjection of the
courts into ecclesiastical or religious questionSerbian Eastern Orthodox
Diocese for United States of America & Canada Jividjevich, 426 U.S. 696
(1976). There, the Court determined that courtmigtfdelve into the various
church constitutional provisions” because to devsald repeat the lower court’s
error of involving itself in “internal church gouwament, an issue at the core of
ecclesiastical affairs.fd. at 721. The Court explained that the First Amenaime
allows “religious organizations to establish th@wn rules and regulations for
internal discipline and government, and to creabeimals for adjudicating disputes
over these mattersld. at 724. Courts must accept the decisions of relgio

tribunals on these mattetd. at 725.

19
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These cases animated the Supreme Court’s recagoitidhe ministerial
exception irHosanna-Tabarwhere the Court emphasized that courts are
categorically forbidden from resolving religiousplutes. And iOur Lady, the
Supreme Court further clarified that this is a smwal concern that protects the
autonomy of churchesnd courts—and extends beyond decisions about ministers
“The Religion Clauses protect the right of churched other religious institutions
to decide matters of faith and doctrine withoutg@mment intrusion.Our Lady,
140 S. Ct. at 2060 (cleaned up). And under thestenal exception “courts are
boundto stay out of employment disputes involving thbsé&ling certain
Important positions with churches and other religiinstitutions.”ld. (emphasis
added). The Court further explained that “staterietrence in that sphere would
obviously violate the free exercise of religiondamny attempt by government to
dictate or even to influence such matters wouldstitite one of the central
attributes of an establishment of religion. ThesEAmendment outlaws such
intrusion.” Id.

Accordingly, courts have identified the ministergiception as a structural
limitation on government actiokee Conlon v. InterVarsity Christian Fellowship
777 F.3d 829, 836 (6th Cir. 201%ee v. Sixth Mount Zion Baptist Church of
Pittsburgh 903 F.3d 113, 118, n.4 (3d Cir. 2018). And thakes sense because

the ministerial exception protects religious easitiautonomy in internal

20
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operations and governance, not just the rightr® ¢w-religionistsSee Our Lady

140 S. Ct. at 2060-61.

C. Because the church-autonomy doctrine provides st ructural
protections, questions regarding its application sh ould be
resolved expeditiously.

The structural interest in avoiding the establishivod religion means the
church-autonomy doctrine and the ministerial exoepare unlike most other
defenses. Courts have no intrinsic interest in ided party’s claims are barred by
a statute of limitations, contributory negligendaress, or other common affirma-
tive defenses. But, as discussed above, the “totistial protection” implicated
by the church-autonomy doctrine “is not only a peed one; it is a structural one
thatcategoricallyprohibits federal and state governments from bacgnmvolved
in religious leadership disputesConlon 777 F.3d at 836 (emphasis added).

Because of the structural limitation imposed bydharch-autonomy
doctrine on the exercise of judicial authority, dewo have an interest in ensuring
that the exception is applied even where the gafdig to raise the doctrine or
where someone claims that a defendant has affwvalgtivaived the defense.
Tomic v. Catholic Diocese of Peorié42 F.3d 1036, 1042 (7th Cir. 2006) (Courts
“have an interest independent of party preferencedt being asked to decide”
religious issues)abrogated on other groundslosanna-Tabar565 U.S. 171see

e.g, Lee 903 F.3d at 117-18 & n.4 (upholding applicatidnhe ministerial

21
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exception where trial court raised the issua sponteconcluding that church had
not waived the ministerial exception because ir6isted in constitutional limits
on judicial authority”);Grussgott v. Milwaukee Jewish Day Sch.,, 1882 F.3d
655, 658 (7th Cir. 2018) (stating that “a religionstitution does not waive the
ministerial exception by representing itself todmeequal-opportunity employer”),
cert. denied139 S. Ct. 456 (2018).

The categorical nature of the prohibition agaihstdtate enmeshing itself in
religious controversies requires courts to deteemhether the church-autonomy
doctrine bars a case or part of a case beforedammsg the merits of the plaintiff's
claims. In cases where it may apply, the churclvauiny doctrine has practical
implications for discovery, the possible need yodisputed factual issues related
to the church-autonomy doctrine, and interlocutgppeals. All of those issues
have arisen in this case. In other words, “it ipamtant that these questions be
framed as legal questions and resolved expedifiaighe beginning of litigation
to minimize the possibility of constitutional inpur. . .” Mark E. Chopko, Marissa
Parker,Still A Threshold Question: Refining the Ministéfixception Post-

Hosanna-Tabarl0 First Amend. L. Rev. 233, 292 (2012).
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I. Orders denying the application of the church-au  tonomy doctrine
should be immediately appealable under the collater  al-order
doctrine.

The structural nature of the church-autonomy doethas practical
implications for appeals as well. Interlocutoratrcourt decisions that the church-
autonomy doctrine or ministerial exception do nupls should generally be
immediately appealable. There is simply no puttimggenie back in the bottle
after the courts have become excessively entamgladeligious controversy
because they erred in failing to dismiss the casleeaoutset under the church-
autonomy doctrine.

This is precisely the sort of interlocutory ordeysvhich the collateral-order
doctrine applies. As this Court has explained riataitory appeal is appropriate
where a pleadings-stage denial turns on a legatimpmeand not a factual dispute.
Britt v. Garcia 457 F.3d 264, 271-72 (2d Cir. 2006). For this Ctutiave
appellate jurisdiction over a collateral-order agdpa district court’s order must
“[1] conclusively determine the disputed questii@j,resolve an important issue
completely separate from the merits of the actanl [3] be effectively
unreviewable on appeal from a final judgmehillerty Synergistics Inc. v.
Microflo Ltd., 718 F.3d 138, 146 (2d Cir. 2013) (citidgll v. Hallock 546 U.S.

345, 349 (2006)).
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With respect to the last of these factors, thisrCbas stated: “Immediate
review must further some particular value of a rogther in support of the interest
in avoiding trial. That is, it is not mere avoidanaf a trial, but avoidance of a trial
that would imperil a substantial public interest’at 150 (cleaned up). It is hard
to imagine an interest more important than the icattbn of the First Amendment.
This Court has regularly held as much, reaffirmmg@ recent Free Exercise
Clause case that the “loss of First Amendment fvseeq for even minimal periods
of time, unquestionably constitutes irreparablenp]” Agudath Israel of Am. v.
Cuomgq 983 F.3d 620, 636 (2d Cir. 2020).

In recent years, courts have repeatedly entertappdals from interlocu-
tory orders that intrude upon the structural separdetween internal church
governance and the stafeeg e.g, Roman Catholic Archdiocese of San Juan P.R.
v. Feliciang 140 S. Ct. 696 (2020) (interlocutory appeal charch-autonomy
case arising under 28 U.S.C. § 1293¢mkovich v. St. Andrew the Apostle Par.
F.4th 968, 974 (7th Cir. 2021) (resolving the ntmigl exception on a certified
interlocutory appeal)Whole Woman’s Health v. Smi®06 F.3d 362, 367—-68, 373
(5th Cir. 2018) (requirements of collateral-ordectline met with regard to
discovery order that infringed upon autonomy oigieus body).

The treatment of interlocutory appeals from theigesf qualified immunity

provides a useful analo§eeSkrzypczak v. Roman Catholic Dioced¥l F.3d
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1238, 1242 (10th Cir. 2010) (“The ministerial extep, like the broader church
autonomy doctrine, can be likened to a governméidial’s defense of qualified
immunity.” (cleaned up))McCarthy v. Fuller 714 F.3d 971, 975 (7th Cir. 2013).
The doctrine of qualified immunity arises from g@mmon lawseeg e.g, Owen v.
City of Independence, Ma#45 U.S. 622, 637 (1980) (recognizing that Sectio
1983 did not abolish common-law immunities), bus hastructural justification
arising from the separation of powegee McMellon v. United Staf&87 F.3d
329, 350 n.1 (4th Cir. 2004) (Wilkinson, J., conmauy) (“Of course, qualified
immunity is an example of ‘reading into’ a statatdegree of immunity in order to
satisfy, among other things, separation-of-powerserns.”); Katherine Mims
Crocker,Qualified Immunity and Constitutional Structudegl7 Mich. L. Rev. 1405
(2019) (discussing the structural basis of the i@dtimmunity doctrine).
Qualified immunity, if applicable, means that thefehdant is not subject to suit.
Mitchell v. Forsyth 472 U.S. 511, 526 (1985). For this reason, gedliimmunity

Is “effectively lost if a case is erroneously peted to go to trial.'1d. A decision
denying qualified immunitys effectively unreviewable after a final judgmelot.

at 527. For that reason, orders denying qualifechiinity are immediately
appealable final orders under the collateral-odtetrine notwithstanding the fact
that they do not finally resolve a case.at 530. Moreover, in allowing immediate

appeal under the collateral-order doctrine, fedevalts have implicitly
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recognized that the right to appeal decisions dengualified immunity should
not be subject to—and thus possibly thwarted by—dikeretion of the trial court
to certify a question for permissive interlocutagypeal.

Qualified immunity is not the only analog. A pretrorder denying a motion
to dismiss an indictment on double-jeopardy grousdmotherSeeAbney v.
United States431 U.S. 651, 659 (1977) (double-jeopardy issase wollateral and
thus immediately appealable precisely because dafemnwas “contesting the very
authority of the Government to hale him into cdarface trial on the charge
against him”). The denial of Eleventh Amendmentestenmunity and foreign-
sovereign immunity are two othefSeePuerto Rico Aqueduct & Sewer Auth. v.
Metcalf & Eddy, Inc.506 U.S. 139, 144 (1993) (order denying a mottmodismiss
on Eleventh Amendment grounds is a final decisigmealable under the
collateral-order doctrineBolmer v. Oliveira594 F.3d 134, 140 (2d Cir. 2010)
(order denying summary judgment appealable unaesdime)Permanent Mission
of India to the United Nations v. City of New Y,dk1 U.S. 193, 197 (2007)
(denial of a claim to foreign-sovereign immunityinsmediately appealable under
the collateral-order doctrine). In all of theseescourts recognize the harm
simply being haled into court causes. Immediateeaps necessary if courts are to

unwind that harm before it is irreparable.
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The same should be true of the church-autonomyridectindeed, the harm
to the parties and the courts is much worse wherhiurch-autonomy doctrine or
ministerial exception are not applied. Not only sitlee defendant lose constitu-
tional rights, like in the context of double jeogiand sovereign immunity, but
because the church-autonomy doctrine also proseest the government’s
intrusion into quintessential religious questiding constitutional harm occurs
becauseof the judicial proceedings. And the harm is nst jto the religious entity.
The harm is also to the state because the cousirttaagled itself impermissibly
with religion.

It is well established that courts must “refraiarfr trolling through a
person’s or institution’s religious beliefdViitchell v. Helms530 U.S. 793, 828
(2000) (cleaned up). In the absence of an intettogwappeal from an order
denying the application of the church-autonomy doetor the ministerial
exception, this trolling will occur. Accordinglyush orders should be immediately

appealable under the collateral-order doctrine.

lll.  Collateral-order appeal is appropriate in this case.

Amicicontend that this Court should consider this appsa properly
raised collateral order. Such a threshold deterioinaf the legal question would
properly respect the constitutional rights and imities underlying the ministerial

exception.
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This Court regularly conducts interlocutory revieMmmunity denials at
the motion-to-dismiss stage where the cases “preséggal issue that [could] be
decided with reference only to undisputed factisggtause immunity is a “shield
from litigation in the first instance” that will Belestroyed” if the case proceeds.
Merritt v. Shuttle, InG.187 F.3d 263, 267 & n.3 (2d Cir. 1999). The sédoggic
supports exercising appellate jurisdiction in tase. There are no factual issues to
resolve, but early resolution of the legal issueriscal. As the district court
recognized, this Court need only determine if theisterial exception applies on
the face of the complaingee Belya v. KapraNo. 20 CIV. 6597(VM), 2021 WL
2809604, at *2 (S.D.N.Y. July 6, 2021) (correctigrhing the question for appeal
as “whether the factual situation presented fits the ministerial exception or
ecclesiastical abstention”). The district courteassd that the factual situation is
not sufficiently developed to apply the ministeeateptionid.)—but the court
had it right the first time, the doctrine appliessbd on the facts alleged in the
complaint. If it applies, it merits immediate aggliion to avoid “the prejudicial
effects” of “protracted” and “incremental litigatig' and to prevent the
“impermissible intrusion into, and excessive entamgnt with, the religious
sphere."Demkovich 3 F.4th at 981-82 (applying the ministerial exmepon
interlocutory review)see also Skrzypczakll F.3d at 124@ministerial exception

Is similar to defense of qualified immunity becats®ars” claims regardless of
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their merits). This Court should therefore exergisediction over this appeal,

consistent with its practice in immunity disputes.

CONCLUSION AND REQUESTED RELIEF

For all of the reasons stated above,aheci curiaeurge this Court to
conclude that it has jurisdiction to hear the Defants-Appellants’ appeal of the

district court’s refusal to dismiss the case.

Dated: September 2, 2021 s/ Matthew T. Nelson
Matthew T. Nelson
Warner Norcross + Judd LLP
150 Ottawa Avenue NW, Suite 1500
Grand Rapids, Ml 49503
(616) 752-2000
mnelson@wnj.com

Attorneys forAmici Curiae
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