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CONGREGATION SHEARITH ISRAEL’S  
CORPORATE DISCLOSURE STATEMENT 

 

Pursuant to Fed. R. App. P. 26.1 & 28(a)(1), Defendant-Appellant 

Congregation Shearith Israel states that it has no parent corporation and that no 

publicly-traded corporation owns 10% or more of its stock. 
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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

The District Judge is speaking publicly about the decision in this matter. 

http://www.jvhri.org/stories/Judge-to-speak-on-recent-Touro-case-at-fall-RIJHA-

meeting,5337 (billed as “the recent, historic [Touro Synagogue] court case”).  See 

Conclusion infra.  This case raises First Amendment issues concerning the right of 

religious institutions to enter binding contracts in order to protect sacred ritual 

objects, including by agreeing to abide by one religious group’s ritual practice. 

This case also raises issues concerning the propriety of a court’s removing the 

long-standing ritual overseer simultaneously with its imposition of a charitable 

trust and sua sponte appointing as trustee the very litigant seeking to remove ritual 

objects from the trust premises; and the public policy considerations where the 

trustee is removed solely for taking good-faith litigation positions.   

  



 

 

JURISDICTIONAL STATEMENT 

The District Court had jurisdiction under 28 U.S.C. § 1332 due to diversity 

of citizenship and the requisite amount in controversy. 

This Court has appellate jurisdiction over the District Court’s final judgment 

pursuant to 28 U.S.C. § 1295(a)(1). 

The District Court’s judgment was entered on May 16, 2016.  Shearith Israel 

filed its notice of appeal on June 14, 2016.  This appeal is timely pursuant to 28 

U.S.C. § 2107(a) and Fed. R. App. P. 4(a)(1)(A).  This appeal is from a final 

judgment disposing of all the parties’ claims. 
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STATEMENT OF THE ISSUES 

(1) Did the District Court err in ruling that plaintiff Congregation Jeshuat 

Israel (“CJI”), an entity that did not exist before 1893, owns and can sell ritual 

Colonial-era silver Torah scroll finials (rimonim) that for over 250 years have been 

integral parts of Colonial-era Touro Synagogue, where in so ruling the District 

Court (i) disregarded numerous legal instruments that prohibited sale of the 

rimonim and required CJI’s adherence to defendant Congregation Shearith Israel’s 

ritual practices, which undeniably preclude the sale of the rimonim, and (ii) 

disregarded Shearith Israel’s prior and superior claim to possession, which is 

supported by specific documentation and a public surrender confirming Shearith 

Israel’s control?  

(2) Did the District Court err in permitting CJI, lessee under an Indenture 

with Lease, to prosecute trustee removal and appointment proceedings against 

Shearith Israel, owner and lessor, where the Rhode Island Attorney General was 

not a party to the proceedings, where there was no compliance with Rhode Island’s 

prior notice statute, and where CJI should have been barred from challenging 

Shearith Israel’s title due to res judicata, prior written settlement and several other 

written agreements, and public surrender? 

(3) Did the District Court err in removing Shearith Israel as trustee of 

Touro Synagogue and sua sponte appointing CJI as the new trustee, where the sole 
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bases for removal were good faith and colorable positions that Shearith Israel took 

in defending litigation initiated by CJI? 

STATEMENT OF THE CASE 

I. INTRODUCTION 

This case is about the religious patrimony of American Jews.  It involves 

this country’s oldest existing congregation of Jews (Defendant-Appellant Shearith 

Israel), its oldest existing synagogue building (the Touro Synagogue in Newport, 

Rhode Island), and some of its oldest existing ritual Judaica (the colonial-era Myer 

Myers rimonim (bells) at the heart of the current dispute).  Plaintiff CJI wants to 

sell the rimonim it possesses to an art museum in exchange for money.  But from 

the viewpoint of Shearith Israel and many other Jews, CJI is trying to sell the 

birthright, not just of the Jews of Newport, but the Jews of the United States. 

Worse is that CJI has no legal right to sell the rimonim.  The rimonim 

became part of Touro Synagogue’s historic patrimony more than a century before 

CJI came into existence in 1893.  Shearith Israel has had ownership and control of 

that patrimony – as well as the religious duty to protect it – for 200 years.  CJI’s 

website admits that “Legal oversight of the [Touro Synagogue] building, its 

contents, and its deed was handed to Congregation Shearith Israel in New 

York” (Addendum (“AD”) 140) (all emphases added herein unless otherwise 

noted).  Since it was formed in 1893, CJI’s only lawful connection to Touro 
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Synagogue and the ritual objects used therein has been pursuant to formal writings 

and a public surrendering of keys, each of which declared that CJI owned neither 

realty nor ritual objects, and that the owner/lessor of the property and objects is 

Shearith Israel.  As CJI itself said, “[c]ertainly we do not claim any ownership in 

the property” or “appurtenances” (AD118).  Indeed, the District Court found 

not even one writing that gave CJI title to synagogue, ritual objects, or the 

rimonim.  

CJI admits that, since 1903, a formal Indenture with Lease with Shearith 

Israel, encumbering not only the Touro realty but its “appurtenances” and 

“paraphernalia”, remains in effect (Fact §D).  And CJI agreed in that Indenture to 

abide by Shearith Israel’s rituals, including how CJI treats the historic ritual objects 

it is allowed to possess and care for but not own.  Preserving the sanctity of Jewish 

religious ritual was not an afterthought then, and should not have been 

extinguished by the District Court now.  

 The District Court made a series of serious legal errors, each of which 

independently requires reversal: 

First, the District Court ignored the writings between the parties that gave 

authority over ritual matters to Shearith Israel.  CJI and Shearith Israel explicitly 

placed in Shearith Israel’s hands the decision concerning rites, rituals, and customs 

of Touro’s ritual operation, and there was undeniable proof that those governing 
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rituals prohibited sale of the rimonim.  Yet fearful of opening “Pandora’s box”, the 

District Court disregarded unrebutted evidence of that ritual; disregarded that the 

parties agreed to bind themselves to it; and refused Shearith Israel’s proffer of 

evidence directly on point.  Religious bodies need not be strangers to civil law, 

unable to make binding agreements stated in civil law terms concerning religious 

matters.  Here, there was no reason for the District Court to run away from 

enforcing the parties’ agreement to defer to Shearith Israel’s view on ritual matters.  

But instead of looking to the parties’ agreements giving ritual authority to Shearith 

Israel, the District Court erroneously found that, because an Eighteenth Century 

Will of one Rivera – a party unrelated to either Shearith Israel or CJI – dedicating 

the Synagogue to Jewish worship forever did not explicitly mention any specific 

ritual, the Court was justified in excising from the parties’ long-standing, solemn 

agreements specific limitations on CJI’s ability to act. 

Second, even aside from the express (and definitive) terms of the legal 

settlement and Indenture, the entire set of agreements and writings between the 

parties declare Shearith Israel’s right to control the ritual objects including 

specifically rimonim.  Not a single writing ceded title to the rimonim to CJI or 

recognized anyone in Newport as legitimately entitled to acquire ownership in the 

rimonim.  There are numerous writings from CJI as well, once it organized in 

1893; these, too, uniformly recognize that CJI was neither seeking nor getting title 
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or any right to control (Facts §C).  The District Court erroneously disregarded 

these writings.  The District Court even disregarded the phrase “and paraphernalia 

belonging thereto” expressly inserted by Shearith Israel into the parties’ formal 

1903 Indenture with Lease – a document CJI agreed to execute in the form that 

Shearith Israel wanted – even though the Court found that Shearith Israel “used 

the word ‘paraphernalia’ to refer to ‘personal property’” (AD42 n.38).  Instead 

of enforcing the parties’ written understandings, the District Court relied on 

internal Shearith Israel minutes from the 1830s, interpreting it as creating a 

bailment that the court believed trumped all the clear agreements and writings 

between the parties 60-70 years later.  This was legal error – as was the Court’s 

reliance on CJI’s 100-year possession of the rimonim; the clear writings between 

the parties made CJI’s possession subservient to Shearith Israel’s ownership and 

religious caretaker roles.  Indeed, the District Court’s reliance on internal church 

documents instead of the legal agreement between Shearith Israel and CJI 

effectively denies religious organizations the capacity to enter into binding 

contracts, as if they were wards of the state.  

Third, the District Court misapprehended the legal relationship between 

Shearith Israel and CJI.  Shearith Israel has had admitted ritual oversight over 

Touro for 200 years – to support a ritual environment for the religious benefit of 

Jews past, present, and future to worship at Touro.  Shearith Israel has had no trust 
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relationship with CJI – that relationship is one of owner/lessor and lessee, a 

relationship CJI has admitted to for over 100 years. Yet the District Court 

erroneously found that “Shearith Israel’s single obligation is to act for the 

benefit of Jeshuat Israel” (AD96), thereby creating a new and unwritten 

obligation in Shearith Israel.  It transformed CJI from a lessee caretaker that should 

have had the same goal of preserving an environment of lasting worship for Jews 

past, present, and future into the supposed beneficiary itself, entitled to remove and 

sell precious property held in trust for posterity for the use of those Jews.   

Fourth, the District Court erred in finding a breach of trust.  The Court 

erroneously ignored the res judicata effect of a binding 1903 judgment that CJI had 

no claim to argue breach by Shearith Israel of any trust, finding exactly the 

opposite.  A 1903 settlement (where CJI agreed to “admit and recognize without 

qualification” Shearith Israel’s title (AD119)), related written acknowledgements, 

and CJI’s public surrender further barred CJI from challenging Shearith Israel’s 

status as ritual overseer; all of this the District Court disregarded.  It is beyond 

ironic that Shearith Israel – the party who is trying to preserve Touro’s heritage – is 

the party the District Court removed as trustee of Touro Synagogue, and that CJI – 

the party bent on selling the rimonim outright – is now the new court-appointed 

trustee.  The District Court effected this removal and appointment without required 
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due process, punishing Shearith Israel based solely on the litigation positions it 

took to preserve the rimonim at Touro.   

Finally, history proves Shearith Israel has never sought to prevent Jews from 

praying at Touro Synagogue.  Shearith Israel just wants to stop CJI from selling off 

the synagogue’s patrimony, which would work a profound harm to this honored 

house of worship, and the Jews of the United States, present and future, forever. 

II. STATEMENT OF FACTS 

Shearith Israel restates the facts as found by the District Court or as 

supported by the record where the District Court made no contrary findings.  The 

key clearly erroneous factual findings or omissions are noted. 

A. Shearith Israel and Touro Synagogue, Through 1880 

Shearith Israel, the United States’ oldest Jewish congregation (Appendix 

(“A”) 2371), had a deep and abiding relationship with the sanctuary, ritual, and 

ritual objects of Touro Synagogue for nearly 140 years before CJI came into 

existence.  There was “very close kinship” among the Western Sephardic 

congregations who had sought religious freedom in this country (A2403).  

Beginning in 1760, Shearith Israel assisted in funding the construction of Touro, 

twice making special appeals to Shearith Israel members in New York that enabled 

its fellow Newport Jews to complete the building project (A1539-46; A2403-15).  
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Shearith Israel donated and loaned ritual objects to the nascent synagogue (id.; 

A1379-80; AD140) and just a few decades later became a safe haven for many of 

the Jews who fled Newport during the Revolution (AD139-40; AD28).  Shearith 

Israel remains home to descendants of some of those Jewish families, still 

practicing the same Western Sephardic tradition as their colonial forebearers.   

The Jewish community left Newport in the early Nineteenth Century.  In the 

ensuing decades Shearith Israel acted as owner and caretaker of Touro and the 

associated ritual objects.  “Shearith Israel took possession of the Rimonim in the 

1820s” (AD66), and CJI admits on its website that, in the 1820’s, “Legal oversight 

of the [Touro Synagogue] building, its contents, and its deed was handed to 

Congregation Shearith Israel in New York” (AD140; accord A1429-30 (CJI’s 

representative admitting Shearith Israel’s ownership and control); A1571, A1573 

(Newport acknowledging same)).  CJI’s 30(b)(6) witness admitted that CJI was 

unaware of any document or “any other fact by which legal oversight was 

transferred to someone other than Shearith Israel subsequent[ly]” (A1165:4-

A1166:2; see also A337:6-A339:6). 

For the first time in history the District Court found that Shearith Israel’s 

legal oversight took the form of a charitable trust, with Shearith Israel as trustee.  

The District Court relied primarily on the Will of Yeshuat Israel congregant Jacob 

Rivera to determine that the synagogue was held “in trust Only, to and for the sole 
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Use, benefit and behoof of the Jewish Society, in Newport, to be for them reserved 

as a Place of Public Worship forever” (AD50-52; A1401; but see A2350-51).   

In the decades after the 1820s, Touro Synagogue was opened only 

occasionally, mainly for funerals, and only with the permission of Shearith Israel, 

which would send a minister to Newport to conduct services and to bring ritual 

items to be used during those services at its own expense (A1002:1-A1003:19; 

A2542).  Shearith Israel provided ritual oversight, such as by denying permission 

for a mutilated scroll to be deposited in Judah Touro’s tomb because it was against 

Shearith Israel’s rites, rituals, and customs (A1445, A1451).  

The rimonim at issue are the work of Myer Myers, a contemporary of Paul 

Revere and the first Jew to become a member of Britain’s silversmith’s guild 

(A837:21-A838:22).  The District Court found that Myers made pairs for Newport 

and Shearith Israel (id.; AD20-22).  In 1869, Shearith Israel conducted an 

inventory establishing that Shearith Israel then held one pair of rimonim marked 

“Myers” and a second pair marked “Myers NewPort” (A1456, A1491, A1496, 

A1531).  An 1872 inventory of Touro confirms that Touro had no rimonim or other 

religious articles (A1551-53).  When, later in the 19th Century, Shearith Israel sent 

Myers rimonim to Newport for use at Touro, a mixed pair was sent, one with and 

one without “Newport” (A2189; A855:3-A856:2).   
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B. Jews Return to Newport, 1881-1892 

Jews with no cultural, spiritual, legal, or other connection to the colonial 

Yeshuat Israel congregation began residing in Newport (see A1554-68; A2048) 

and in 1881 sought permission to worship in Touro Synagogue.  The Newport City 

Council transmitted the application to Shearith Israel, ritual overseer and owner 

(A1569; A1554-68; A1571, A1573; A1578-81).  Shearith Israel opened Touro for 

high holiday services in 1881 (A1575-77), and, documenting a loan, Shearith 

Israel’s “Shamas [Sexton] was directed to bring from Newport the Seferim 

[Torahs] &c [etc.] loaned to the Synagogue there for service during recent Holy 

days” (A1583, A1585).   

By 1882, a sufficient number of Jews resided in Newport for Shearith Israel 

to call a rabbi (the father of Shearith Israel’s rabbi, H.P. Mendes) to serve at 

Newport.  Shearith Israel led the reconsecration of Touro Synagogue, a joyous and 

major milestone that occurred in 1883 – over a decade before CJI existed (A1586-

95; A1598, A1601).  In connection with the reconsecration, Shearith Israel 

authorized its President “to designate two Sepharim [Torah scrolls] to be used by 

the New Port Congr. during the pleasure of this Board” (A1599, A1602), again 

documenting a loan. 
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C. 1893-1903:  Shearith Israel Exercises Ritual Oversight to 
Ensure that Building and Contents Remain in Active Use at 
Touro 

Upon CJI’s formation in 1893 (after the death of Newport’s Rabbi Mendes), 

Shearith Israel told the Newport City Council that it supported a new 

congregation’s worshiping at Touro, “as we naturally prefer to have the Synagogue 

used for worship than having it closed” (A2716).  Carrying out its role as ritual 

overseer, Shearith Israel required compliance with certain conditions before  

delivering the keys, including that the Synagogue be open to “all the Hebrew 

residents” for worship; that no “furniture or ornament [be] removed from the 

Synagogue” without Shearith Israel’s “written consent”; and that if the 

congregation disbanded or had fewer than ten members, “the Synagogue, movables 

and all property of the Congregation shall be returned to [Shearith Israel] upon our 

demand” (A2718-2719).  Shearith Israel secured these protections for past, present, 

and future Jews before permitting CJI to act as caretaker lessee of Touro (infra). 

When CJI came on the scene a decade after Touro’s rededication, CJI had 

nothing, neither building nor appurtenances nor paraphernalia to worship at Touro.  

Indeed, in recognition that it had nothing, CJI requested of Shearith Israel “the 

further assistance which they have in the past rendered in the loan of such 

property as has formerly been in use in the services” (AD117).  No document 

from the period or after modifies this acknowledgement. 
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Shearith Israel responded to this request by empowering Rev. Baruch, the 

new minister at Touro, “to use the Sepharim, Bells, Books, Shofar and all other 

appurtenances for worship now in Newport Synagogue or in storage at the 

Newport Bank (Bank of Rhode Island) and the Synagogue building and adjoining 

buildings” provided that “custody of the buildings and appurtenances” be 

“return[ed] to” Shearith Israel “[u]pon termination of [the minister’s] 

appointment” (A1612-13).  CJI failed in its attempt to circumvent Shearith 

Israel’s instruction to Rev. Baruch regarding, e.g., the “Silver Bells” (A1620-27; 

A2582-85); the objects were not released until CJI guaranteed “their safe keeping 

and their return whenever desired by [Shearith Israel]” (A1638-39).  CJI expressly 

admitted that “Certainly we do not claim any ownership in the property” and 

“we do not claim ownership in the property or appurtenances” (AD118).  

Shearith Israel reaffirmed its role “as the Trustees and owners of the Synagogue 

and personal property therein” (A1632-33).  And in response to CJI’s request 

that Shearith Israel prove its title to “the Newport Synagogue Building or personal 

property therein” – CJI again renounced any claim of ownership but wondered if 

“the City and State” are “the proper guardians” (A1630) – Shearith Israel obtained 

deeds from the heirs of original Yeshuat Israel congregants in 1894 (A1659-84).  

The District Court found that these deeds were nullities (AD59).  Yet the parties at 

the time treated them as operative.  Thus, for example, in 1897 CJI amended its 
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Constitution, taking a governance structure that permitted CJI to make its own 

decisions (compare A1640-52 with A1715-27) and altering it (after a year of 

negotiation (A1694-1712)) expressly to call it “Permanent” and designate four 

Shearith Israel Trustees as permanent members; barring itself from selling even its 

own real or personal property except by “unanimous vote of the members” 

including the Shearith Israel Trustees; and going further to prohibit the amendment 

of those protective provisions “unless the said four Trustees of the said 

Congregation Shearith Israel vote affirmatively for such proposed addition, 

alteration or amendment” (A1716, A1721, A1724-25, A1727).  No such vote ever 

occurred (although CJI purported to amend its by-laws (not its Constitution) 

several times thereafter, beginning in 1945).  By 1898 local press reported that 

Shearith Israel “is the central body under whose supervision the Newport 

Congregation is conducted” (A1736). 

The death of Rev. Baruch in 1899 precipitated nearly four years of 

controversy between and among the parties.  CJI split into CJI and “Touro 

Congregation” (see AD39).  Shearith Israel was unwilling to permit either faction 

to exclude the other from Touro, and to enforce its ritual role locked the doors until 

civility and peace were regained.  Touro Congregation took possession of the 

synagogue by force and held services until Shearith Israel prevailed in court on a 

writ to return the synagogue to itself, the rightful owner and overseer (A1747-64).  
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Shearith Israel considered not recognizing any congregation, but rather 

“welcom[ing]” to services “every Newport Hebrew as an individual” (A1755, 

A1763), as it had stated in its 1893 correspondence to the Newport City Council 

(A2718).  To cement its oversight role, Shearith Israel insisted that CJI, if it wanted 

possession, do so only under a lease with appropriate protections in addition to the 

protections provided by CJI’s Permanent Constitution (A1765-66; A1769-75; 

A1785-86).   

In July 1900, Shearith Israel acted again to ensure worship open to all Jews 

(A1788, A1791, A1799-1801).  Shearith Israel’s minister, who had occasionally 

officiated in Newport, explained in 1901 that, although Shearith Israel was 

controlling access to the Synagogue, even CJI’s president was “welcome” into 

Touro “to worship as a private individual” (A1807, A1814; A1803-16).  (This 

mirrors Shearith Israel’s recent actions in attempting to remove CJI as lessee while 

welcoming all congregants to Touro.)  In April 1902, Touro Congregation 

members again broke into Touro and occupied it for several months (A1912-13; 

AD40). 

In May 1902, CJI and several individuals filed an action in Rhode Island 

federal court entitled David v. Levy against Shearith Israel’s trustees, seeking a 

declaration of trust, ousting Shearith Israel as trustee, and appointing CJI (A1821-

46).  In January 1903, the court ruled in Shearith Israel’s favor, held there was no 
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trust, that CJI acted with unclean hands, and dismissed the complaint (A1879-85).  

This action is discussed in detail infra Point II.A.1.   

By this time, the warring local factions realized they had lost, as a 

contemporary article recorded:  “As a result of this adverse decision, the 

Newport congregation negotiated for a peaceable settlement.  It was finally 

agreed that the synagogue and paraphernalia be rented by the Shearith Israel 

Congregation to [CJI]”, with the lease providing, inter alia, for Shearith Israel’s 

approval of any rabbi (A1913; see also A2586 (Boston Herald reporting that CJI 

“agreed to lease [from Shearith Israel] the synagogue and all its paraphernalia”)).   

The “peaceable settlement” involved submission to Shearith Israel’s form of 

lease (in contrast to CJI’s prior attempts to redraft the lease (see A1785-86)) and 

CJI’s surrender of Touro’s premises and paraphernalia.  CJI’s formal board 

resolution declared: 

[CJI representatives] are authorized and directed to 
surrender the possession of the Synagogue building, 
premises and paraphernalia belonging thereto at 
Newport, to the said [Shearith Israel] Trustees, owners of 
the property, and to agree upon the terms and provisions 
of a lease from said Trustees to this Congregation ... at 
the nominal rent of one dollar yearly, in form satisfactory 
to the landlord. [AD120; see also AD119.]   

That the press covered the public surrender proceedings was deliberate.  

Prior to executing the Indenture with Lease, Shearith Israel instructed its 

representative to “[o]btain surrender of the building and personal property” before 
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delivering any lease or keys, and to “attract the attention of the Press to the 

surrender, that the act may obtain some notoriety” (AD122, A1909 (transcription)).  

The surrender procedure involved a public Ceremony of the Keys, whereby “[t]he 

keys of the building and gates should be delivered to [Shearith Israel’s 

representative] by an authorized officer of the Congregation [CJI] who shall 

declare the property is thereby surrendered to you representing the owners of the 

property…. Whereupon you or [Shearith Israel’s representative] will deliver to said 

officer one of the Leases and return to him the keys” (AD123, A1910).  As the 

lease was being signed, Shearith Israel and CJI went through a defining moment:  

CJI publicly and officially handed over to Shearith Israel the keys to the synagogue 

and the synagogue ark, both of which controlled access to the rimonim (A1011:19-

A1012:11; A2507-17).  

The District Court’s opinion says nothing of this seminal event.  By CJI’s 

own admissions, the very rimonim at issue were in the Touro Synagogue when the 

litigation ended, the absolute surrender occurred, and the public Ceremony of the 

Keys made it clear to all that the Synagogue and its contents were under Shearith 

Israel’s control (see A82, A97 ¶ 29 (admitting that “[a]t the time of the resolution 

of the litigation between the congregations in 1902, the Rimonim (among other 

Torah bells) existed in the Touro Synagogue”); accord A32; AD37 n.36 (citing 

evidence the rimonim were at Touro in 1895). 
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CJI does not have any document saying it owns the rimonim, including “a 

deed, or a title, or a bill of sale, or a gift, or receipt, or anything like that” (A365:5-

12).  There is no evidence CJI acquired possession of the rimonim other than 

through loan/lease from Shearith Israel. 

The duly recorded February 18, 1903 Indenture with Lease (“Indenture”, 

AD124-28) encumbered the Synagogue building and lands “with the 

appurtenances” and, specifically handwritten in, “and paraphernalia belonging 

thereto” (AD125); the signature page recorded that “[t]he words and paraphernalia 

belonging thereto interlined before signing” (AD127, AD129).  The receipt for the 

first $1.00 rent check states it is for “Synagogue [on Touro St. Newport R.I.], 

appurtenances and paraphernalia” (A1911).  The District Court, although declining 

to interpret the phrase, specifically found that Shearith Israel, as the party with 

control over the language of the Indenture, “used the word ‘paraphernalia’ to refer 

to ‘personal property’” (AD42 n.38). 

Shearith Israel ensured that the Indenture be made  

upon the express covenant and condition that [CJI] will 
cause the same to be used and occupied for the 
maintenance therein of the usual and stated religious 
services according to the ritual rites and customs of the 
Orthodox Spanish and Portuguese Jews as at this time 
practiced in the Synagogue of the Congregation Shearith 
Israel, in the City of New York. [AD126.] 



 

 -19- 

CJI also covenanted that Shearith Israel approve any rabbi (id.).  The Indenture 

imposed compliance with all lease terms on pain of eviction (AD126-27), 

enforcing the importance of Shearith Israel’s ritual oversight.   

Under the Indenture, Shearith Israel has no obligation to provide, inter alia, 

maintenance, utilities, and insurance for Touro Synagogue and its contents, making 

the Indenture “triple net” in the obligations it requires of CJI, the lessee (AD124-

28; A654:8-22; A775:11-A776:9, A793:19-A775:8).  

D. The Indenture With Lease Remains in Effect 

After the 1903 Indenture’s initial five-year term expired, the parties executed 

a substantively identical five-year Indenture in 1908, with the encumbrance of 

paraphernalia being typed in (A1916-20).  The parties did not sign additional 

written leases after the 1908 Indenture, electing instead to permit CJI to become a 

holdover tenant subject to the existing Indenture terms.  When CJI forgot or failed 

to pay rent, Shearith Israel reminded CJI, and CJI paid the rent (A1937, A1942; 

A1947, A1949; A1951-52; A2546-47; A2053; A2058; A2073; A2091; A2097; 

A2102; A2103; A2105; A1146:11-19).  CJI paid the rent as recently as 2012 

(A2275).  CJI’s website affirms that the “lease amount of $1 per year is still paid” 

(AD140).  A 2013 work by Professor Urofsky, a scholar and consultant to CJI 

relied on by the District Court, likewise affirms:   
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After a series of conferences [in 1903], the trustees of the two congregations 
– Shearith Israel in New York and Jeshuat Israel in Newport – signed an 
agreement, calling for the Newporters to lease the building at an annual 
rental of one dollar a year.… The contract between Shearith Israel and 
Jeshuat Israel has held for more than a century.  
 

(A2491; see A2490, A2494, A2601). 

CJI repeatedly admitted its lessee status, including publicly, as in the 1945 

Tri-party Agreement among the Federal Government, CJI, and Shearith Israel 

designating Touro Synagogue a National Historic Site (A2035-41, A2036, A2038).  

That agreement reiterates Shearith Israel’s title, that CJI is lessee, and that the 

synagogue “be used for religious purposes” (A2039-40), specifically “the 

maintenance of divine services in accordance with the ritual, rites and customs of 

the Orthodox Spanish and Portuguese Jews as practiced and observed in the 

Synagogue of said Congregation Shearith Israel” (A2038).  That agreement 

remains in effect.  In 2001, another federal agreement, this one with National Trust 

for Historic Preservation, declares that “Jeshuat Israel ... has possession of the site 

through a lease with Congregation Shearith Israel as owner” (A2195).  Accord 

AD140 (CJI’s website reaffirming lease); A2133 (1995); A2070 (1962 letter from 

CJI president: CJI’s “present status” is lessee).  
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E. Shearith Israel Continues to Function as Ritual Overseer or 
“Trustee” 

The District Court stated that Shearith Israel’s involvement with “public 

Jewish worship in Newport waned” in the last 100 years, and that “[b]y 1993, there 

was no longer any communication between Shearith Israel and Jeshuat Israel”, 

concluding that “Shearith Israel has long ago ceased functioning as the trustee” 

(AD102).  These statements are legally irrelevant (see infra) and clearly erroneous.  

E.g.: 

 The 1945 federal agreement and the Indenture remain in effect.  

Performance under the Indenture has been manifest throughout the 20th and 

21st Centuries, including in the last 20 years (e.g., payment of rent in the 

very year CJI sued Shearith Israel and several public rabbinic appointments 

(e.g., A656:22-657:21; A2136; A2270-71; A2273; A318:21-A319:3; 

A1232:15-A1233:12; A1886-87; A1921-23; A1925-27; A1988, A1993; 

A2023, A2026)). 

 When CJI needed the property’s “owner”, it came to Shearith Israel and 

sought approval – e.g., in 1905 and 1911, when Shearith Israel rejected CJI’s 

requests to alter Touro, stating it “would not consent to any alterations of 

any description in that historic edifice” (A1914-15; A1929-30); in 1939, 

when Shearith Israel approved CJI’s request to erect a monument and tablet 

on the Synagogue’s lawn (A2009-11; A2013; A2014, A2017; A2020); in 
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1958-59, for contracts for work on Touro Synagogue or its properties 

(A2050; A2053-54; A2055); in 1975, as “legal owner of Touro Synagogue” 

in installing a burglar and fire alarm system (A2085; A2086); in 2001, in 

CJI’s formal application to the National Trust (A2192-A2209).   

 CJI knew in 1993 that Shearith Israel remained involved in ritual oversight 

and “wants Touro to survive” (A2500).  CJI consulted with Shearith Israel’s 

rabbi on matters of the ritual, rites, and customs as the Indenture required.  

For example, in 1996, Shearith Israel’s rabbi advised CJI on the permissible 

ways women could participate in its traditional services (A2136).  Similarly, 

Shearith Israel’s rabbi made sure the services at Touro remained orthodox 

(A1197:3-8).  He also answered CJI’s rabbis’ questions (A1227:5-10).  

 Shearith Israel has for “decades and decades” appointed “liaisons” to CJI – 

including in the last 20 years – to “create an open channel of communication 

between the two congregations” (A651:5-A653:1; A346:17-22; A1198:15-

A1199:18; A2550).  Shearith Israel members visited Touro, and in 2010 

underwrote some of the costs involved with CJI’s activities (A2587; A2528 

(1996); A2531 (1994)).   

 Shearith Israel assisted CJI’s fund-raising arm, called the Touro Synagogue 

Foundation (“TSF”), with crucially important grant applications for Touro in 
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1999 and 2003, again declaring Shearith Israel’s ownership status (A2155-

56, A2157, A2210). 

F. The Sanctity of the Rimonim 

The unrebutted evidence at trial showed that rimonim are ritual objects, and 

that once they are “used in conjunction with the Torah, it partakes of the holiness 

of the Torah” (A977:18-A978:6, A981:5-14).   

The unrebutted evidence also showed that, as a matter of practice, Shearith 

Israel’s ritual, rites, and customs do not permit selling such ritual objects 

(A669:22-A670:6, A671:9-25; A2280).  When in 2012 CJI tried to sell the 

rimonim to a museum, and thus remove them from ritual use forever, Shearith 

Israel objected to the sale and told CJI, inter alia, that “it was a violation of 

[Shearith Israel’s] ritual practice and of our belief as an orthodox synagogue as to 

what one does with ritual objects.  They’re not to be sold.”  (A672:10-A673:6). 

The rimonim are central parts of the “genus loci” of this National Historic 

Site (A2113, A2116; A2107-29).   

G. The Evidence Proved that CJI Satisfies Its Financial Needs 

CJI has operated in the black for more than five years, after “struggling” in 

2008 (along with the rest of the world) “because of the global financial crisis” 

(AD44; A2352-56 (collectively showing a positive net income since 2010)).  There 
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is no immediate crisis – just a feeling, common to non-profits, that they were “one 

sort of large financial responsibility away from insolvency” (AD45).  At the end of 

June 2014, CJI’s total assets were “[a]pproximately 2.3 million dollars”, its 

“investable assets” were “about 1.4 million dollars” (A429:18-430:12, A468:9-17, 

A469:23-A475:19; A4144).  CJI does not have any long-term financial projections 

(A444:11-13).  CJI offered no proof of financial insolvency, imminent financial 

collapse, or dire need. 

An endowment is unnecessary to the functioning of a synagogue – Shearith 

Israel, for example, generally operates at a deficit and does not have an endowment 

(A660:3-A663:5, A663:22-23).  CJI offered no evidence that it needed an 

endowment; even absent its operating surplus, it has ample available financial 

resources.  Unlike other religious institutions, Touro is blessed with existing trust 

funds to pay for most of its expenses, including its rabbi’s salary (A4217, A3443; 

A231:7-15, A282:16-19).  Touro Synagogue Foundation, a dedicated fund-raising 

entity of which Shearith Israel and its congregants are active participants (AD140, 

A2061, A2548), has been successful in raising funds for the restoration projects 

CJI has undertaken (A631:5-7; A1154:8-14, A1155:23-A1156:5 (building has 

financial support and is in no danger)).  TSF, not CJI, carried and then successfully 

raised funds to pay off a $1 million bank loan for Touro (A348:7-23; A463:7-21; 

A3926).  TSF underwrites half of all maintenance costs of Touro Synagogue 
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(A2569).  CJI also receives a portion of the net income earned through the nearby 

Loeb Visitors Center, without bearing any expenses (A477:24-A479:13, A481:23-

A482:1).  Nor has CJI explored, let alone exhausted, readily available means of 

fundraising, such as by contacting Touro Synagogue’s many visitors (A345:5-25).   

III. PROCEDURAL HISTORY 

CJI filed its complaint in Rhode Island Superior Court on November 8, 2012 

(see Dkt. 1; A32-45).  Shearith Israel removed the action to federal court on 

November 14, 2012 (Dkt. 1).  Shearith Israel answered and counterclaimed on 

December 4, 2012 (A46-68; December 6, 2012 amendment A69-92).  CJI replied 

on December 20, 2012 (A93-101).  The matter was briefly stayed due to the 

pendency of a related action, later discontinued, that Shearith Israel filed in New 

York federal court.   

After discovery and motion practice, Hon. John J. McConnell held an eight-

day bench trial in June 2015 (Transcripts at Dkt. 104-111).  Following post-trial 

submissions (Dkt. 90-91, 93-98), closing arguments were heard on September 18, 

2015 (Dkt. 112).  The District Court rendered its decision and judgment on May 

16, 2016 (Dkt. 118, AD1-106; Dkt. 119, AD107).  In that decision, the District 

Court granted Shearith Israel’s June 29, 2015 motion to amend its answer and 

counterclaims to conform to the trial evidence (Dkt. 92; AD66 n.52; Amended 

Pleading at A167-89). 
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After discovery was closed and just before trial, the Rhode Island Attorney 

General moved to intervene as amicus curiae, which was granted in April 2015 

(Dkt. 61; A18, Dkt. entry 4/22/2015).  The Attorney General advised the Court that 

it did not learn “until trial ... that CJI sought [its] assistance” on trustee removal/ 

appointment; the Attorney General therefore told the Court that it could not 

participate on any such issue because it “is not a full party” and “did not have the 

right to engage in discovery, examine witnesses or call his own witnesses at trial” 

(A190 nn.1-2).   

IV. THE DECISION BELOW 

The District Court ruled that Touro Synagogue and its lands are the corpus 

of a charitable trust and that Shearith Israel is the trustee (AD46-65).  Although the 

charitable purpose is public Jewish worship, the District Court held that the form 

of that worship is not a trust requirement (AD7, 54 n.44).  Having found in 2016 

that a trust had been created over 250 years earlier, the District Court ruled that 

deeds from the original landowners’ heirs to Shearith Israel in 1894 were legal 

nullities (AD59).  The District Court ruled that the David v. Levy case, which 

found there was no trust in 1903, did not have res judicata effect (AD60-61). 

The District Court held that, unlike the realty, the rimonim were not held in 

trust or owned by Shearith Israel, but rather that CJI owned them outright (AD65-

89).  First, the District Court found that, when Shearith Israel had possession of the 
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rimonim, it was a bailee of the then-disbanded Yeshuat Israel, and the moment it 

sent the rimonim to Newport, CJI obtained full ownership rights (AD68, 80-82, 88-

89).  Second, the District Court found that, even without a bailment, CJI owned the 

rimonim outright because it possessed them for the past 100 years (AD69-89).  The 

District Court did not discuss how that possession began and rejected arguments 

showing that possession by a lessee cannot ripen into ownership as against the 

landlord (AD86 & n.68).  The District Court did not find that CJI was the legal 

successor to Yeshuat Israel (AD89 n.69).  

The District Court held that CJI had standing to bring a proceeding to 

remove a charitable trustee, even without the Rhode Island Attorney General 

(AD90-95).  The District Court then removed Shearith Israel as trustee (AD95-

103) and appointed CJI as the new trustee (AD103-104). 

STANDARD OF REVIEW 

This Court reviews the following de novo:  legal issues, including state law 

issues, Salve Regina Coll. v. Russell, 499 U.S. 225, 231-33 (1991); the 

interpretation of an unambiguous legal instrument, including the meaning of 

unambiguous language, Whitney Bros. v. Sprafkin, 3 F.3d 530, 534 (1st Cir. 1993); 

and factual findings “premised on an incorrect interpretation of the relevant legal 

principles”, Harrison v. U.S., 284 F.3d 293, 297-98, 300 (1st Cir. 2002).  Other 

factual findings are reviewed for clear error.  Id.  “Review of mixed questions of 
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law and fact varies from non-deferential review for law-dominated issues to 

deferential clear-error review for fact-dominated ones”.  In re New Motor Vehicles 

Canadian Exp. Antitrust Litig., 522 F.3d 6, 17 (1st Cir. 2010).  Abuse of discretion 

– which occurs “when a court, in making a discretionary ruling, relies upon an 

improper factor, omits consideration of a factor entitled to substantial weight, or 

mulls the correct mix of factors but makes a clear error of judgment in assaying 

them”, id. – is the standard for trustee removal and appointment issues when the 

ruling is not infected with legal error, see FDIC v. Elio, 39 F.3d 1239, 1247 (1st 

Cir. 1994), as well as for evidentiary matters, Ruiz-Troche v. Pepsi Cola of P.R. 

Bottling Co., 161 F.3d 77, 84 (1st Cir.1998). 

SUMMARY OF ARGUMENT 

Since the Nineteenth Century Shearith Israel protected future generations of 

Touro worshipers from the sale of ritual property, including the rimonim, in 

multiple ways.  It did so by word, by deed, by conduct.  Every time it sent ritual 

objects to Newport, it did so pursuant to written limited use authorizations.  CJI 

fully understood that it was seeking the loan of the objects and exclaimed 

repeatedly that it did not have or seek ownership.  CJI agreed to create a modified, 

Permanent Constitution in 1897 to provide Shearith Israel with veto power over 

CJI’s sale even of CJI’s own property, should it ever have any, and agreed never to 

eliminate Shearith Israel’s veto power without Shearith Israel’s approval (which 
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has never been given).  (The Court’s erroneous laches finding (AD88) – without 

even finding detrimental reliance, see Vineberg v. Bissonnette, 548 F.3d 50, 56 (1st 

Cir. 2008) – would at most be a defense to retrospective enforcement, would not 

extinguish Shearith Israel’s entitlement to rely on the Permanent Constitution’s 

explicit language prospectively, and in all events is inapposite to proving the 

parties’ state of mind when CJI gave up any claim to the rimonim in privately and 

publicly surrendering them and in encumbering them in 1903.) 

When CJI would not sign a lease and tried to act as owner, attempting to 

shut out other Jews, Shearith Israel stepped in and prevailed in litigation.  CJI in 

writing and publicly “surrendered” the premises and “paraphernalia” to Shearith 

Israel’s trustees, as “owners”, and signed Shearith Israel’s form of Indenture with 

Lease, which expressly encumbered Touro’s “paraphernalia” and which required 

CJI to abide by Shearith Israel’s ritual, rites, and customs on pain of eviction.  The 

1945 Tri-Party Agreement with the Government has the same governing ritual 

requirement.  The District Court ignored all these protections and repeatedly 

reduced meaningful language to surplusage. 

Because CJI was bound to follow Shearith Israel’s practice, which forbids 

selling the rimonim, this Court can reverse without reaching the ownership issues.  

Independently, because the Indenture covers personalty – for example the 

“paraphernalia” that CJI surrendered and then encumbered – the rimonim are 
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subject to the Indenture and cannot be sold by CJI, the lessee.  Finally, the District 

Court erred on ownership:  CJI is not free to do with the rimonim as it pleases; 

there was no bailment, and Shearith Israel’s prior possessory ownership of the 

rimonim trumps CJI’s later possession, which from inception was subject to the 

loan/Indenture documents and thus legally never ripened into ownership. 

This Court can reverse the District Court’s trustee determinations without 

reaching the merits; both because res judicata and the 1903 settlement 

(“admit[ting] and recogniz[ing] without qualification” Shearith Israel’s title and the 

public “surrender” ceremony) bar CJI from challenging Shearith Israel’s status and 

because the Rhode Island Attorney General was not a party.  Further, the District 

Court did not comply with Rhode Island notice provisions for appointing a new 

trustee.  

On the merits, the District Court legally erred, abused its discretion, and 

violated public policy by punishing Shearith Israel for litigation positions it took as 

a defendant attempting to preserve the rimonim for use at Touro.  Shearith Israel 

should not be faulted for failing to anticipate that after 250 years – including a 

prior court case finding no trust – a court would declare a charitable trust, that that 

trust would be gerrymandered to include real property but not the personalty that 

made the realty a “synagogue”, and that salient contract language would be 

disregarded.  Similarly, the District Court erred in appointing CJI as the new 
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trustee – the party that wants to remove the rimonim from their colonial home 

forever. 

ARGUMENT 

I. CJI CANNOT SELL THE RIMONIM 

CJI is not the absolute owner of the rimonim (§§C, D, infra).  But even were 

it, CJI committed to following Shearith Israel’s practices, which bar any sale of the 

rimonim (§A).  The explicit agreements between the parties further prohibit their 

sale (§B). 

A. The Governing Instruments Bar Sale of the Rimonim: Shearith 
Israel’s Unrebutted Ritual Practice Prohibits Such a Sale 

CJI, lessee, and as party to the 1945 Tri-Party Agreement, bound itself to 

follow Shearith Israel’s ritual, rites, and customs (AD126; A2038).  This governing 

practice bars sale of the rimonim, even if CJI owned the rimonim and even were 

the rimonim not paraphernalia or appurtenances under the Indenture with Lease. 

CJI was a holdover tenant under the Indenture with Lease (Facts §D).  

Accordingly, the terms of the Indenture continue to govern the relationship 

between the parties.  Barber v. Watch Hill Fire Dist., 89 A. 1056, 1057 (R.I. 1914) 

(a holdover year to year “‘tenancy is subject to all the covenants and stipulations 

contained in the original lease’”). 
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The unrebutted evidence proved as a matter of fact that Shearith Israel’s 

practice prohibits CJI from selling the rimonim (Facts §F).  The District Court 

barred additional evidence on this issue, preventing Shearith Israel from presenting 

expert and/or factual evidence from its rabbi, Dr. Meir Soloveichik, explaining the 

actual practice of Shearith Israel against selling such sacred religious objects 

(A152-54, AD113:14-AD114:7; see also A130-35, AD110-11).  Ruiz-Troche, 161 

F.3d at 88.  The District Court erroneously ruled that permitting the testimony 

would “open a Pandora’s box” (AD114:3-7) – an unfortunate description for 

respecting the balance struck by the First Amendment.  The First Amendment 

would be upheld, not undermined, by respecting the parties’ binding agreements, 

rather than ignoring the explicit standard of conduct agreed to by the parties.  The 

simple issues to be decided were (1) was CJI bound by the governing documents; 

and (2) was there evidence of Shearith Israel’s governing ritual regarding sale of 

the rimonim.  There was no religious entanglement in ruling on these issues.  

Martinelli v. Bridgeport Roman Catholic Diocesan Corp., 196 F.3d 409, 431 (2d 

Cir. 1999) (“The First Amendment does not prevent courts from deciding secular 

civil disputes involving religious institutions when and for the reason that they 

require reference to religious matters.”); Merkos L’Inyonei Chinuch, Inc. v. Otsar 

Sifrei Lubavitch, Inc., 312 F.3d 94, 99 (2d Cir. 2002) (“Courts may decide disputes 

that implicate religious interests as long as they can do so based on ‘neutral 
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principles’ of secular law without undue entanglement in issues of religious 

doctrine.”). 

The District Court erroneously said that ritual practice was not a condition of 

the Rivera Will (AD36).  This was error in itself; the Will didn’t need to specify a 

specific type of Jewish worship – at the time there was only one type, traditional, 

and CJI’s own counsel advised in 1945 that the ritual agreed to by CJI was simply 

an “amplification” of the Will (A2030, A2027-31).  The District Court 

compounded this error by disregarding the fact that ritual was a central part of the 

parties’ relationship.  It went so far as to comment that Shearith Israel’s insistence 

on the ritual practice that the parties specifically agreed to “posed legal problems 

that linger to this day” (AD7; AD36, 54 n.44).  This hostility to the parties’ agreed 

upon ritual practices derides freedom of religion, treats religious organizations as 

lacking capacity to contract, and deprived Shearith Israel of the contractual 

protections it procured for future generations of congregants.  Brice v. Trs. of All 

Saints Mem’l Chapel, 76 A. 774, 782 (R.I. 1910) (religious trustee has leeway to 

effectuate donor’s intention); A2027-31.   

Neutral principles of secular law require that “a court must favor 

interpretations which give meaning and effect to every part of a contract and reject 

those which reduce words to mere surplusage”.  Systemized of New England, Inc. 

v. SCM, Inc., 732 F.2d 1030, 1034 (1st Cir. 1984) (N.Y. law); accord Carney v. 
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Carney, 89 A.3d 772, 778 (R.I. 2014).  The District Court committed legal error by 

disregarding Shearith Israel’s governing ritual and the unrebutted evidence that 

selling the rimonim would violate that ritual.  

The glory of American religious freedom that Touro Synagogue epitomizes 

is celebrated when religious objects such as the rimonim are used as part of 

religious services.  The rimonim have been and should remain part of the genus 

loci of Touro and should be used there – there are enough dead, moribund ritual 

objects in museums abandoned due to Jewish persecution and exile (A977:18-

A979:15; A2113, A2116; A3622-23; A2198-99 (federal government recognizing 

that Touro’s “collections” are used in “active synagogue”).   

B. The Rimonim Are Encumbered by the Indenture With Lease 

The Indenture specifically covers the use of Touro Synagogue together 

“[w]ith the appurtenances and paraphernalia belonging thereto” (AD125; A1916).  

The District Court did not interpret “appurtenances” as used in the Indenture, even 

though both parties used that term to refer to ritual objects (A1612-13, AD118).  

This omission is enough to warrant reversal.  

More important, the unambiguous phrase “and paraphernalia belonging 

thereto” was handwritten in the original Indenture, and expressly called to the 

attention of all before signing (AD125, AD127, AD129).  Dispositively, but 

ignored by the District Court, Shearith Israel and CJI had been discussing 
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ownership of Touro’s “contents” and “personal property” for ten years and used 

“paraphernalia”, as well as “appurtenances”, to refer to ritual objects including 

rimonim (Facts §C).   

This was common parlance.  An 1883 article, for example, equated 

“paraphernalia” with “silver bells” and other Torah adornments (A1596).  The 

newspaper articles about the Indenture signing used the word “paraphernalia”, 

demonstrating the word had meaning to lay readers (A1913, A2586).  Case law, 

too, used “paraphernalia” to refer to personal property, including ritual objects.  In 

re Newport Reading Room, 44 A. 511, 512 (R.I. 1899) (corporation owned land, 

buildings, and “it also owns furniture, a library, billiard tables, and various 

paraphernalia for the amusement of its members and subscribers”); Goller v. 

Stubenhaus, 134 N.Y.S. 1043, 1045 (N.Y. Sup. Ct. 1912) (“congregation is the 

owner of certain personal property consisting of scrolls, prayer books, prayer 

shawls, a congregation seal and other paraphernalia”); State v. Collins, 67 A. 796, 

801 (R.I. 1907) (pharmacy back room contained “liquor glasses, a sink, an ice-box, 

and paraphernalia appropriate to a barroom”); Crafts v. Mechanics’ Sav. Bank, 102 

A. 516 (R.I. 1918) (suit to compel delivery of “the books and paraphernalia of the 

company”); Metro. Nat’l Bank of N.Y. v. St. Louis Dispatch Co., 149 U.S. 436, 445 

(1893) (referring to “original presses, type, and paraphernalia for printing a 

newspaper”); McCarty v. Cavanaugh, 113 N.E. 271, 272 (Mass. 1916) (fraternal 
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organization laws provide “charter, rituals and paraphernalia shall be surrendered” 

upon disbanding).   

The District Court found that in the Indenture Shearith Israel “used the word 

‘paraphernalia’ to refer to ‘personal property’” (AD42 n.38), yet treated this crucial 

and specifically included phrase as mere surplusage.  This was legal error.  Carney, 

89 A.3d at 778.  The District Court stated, “[t]here is no evidence that Jeshuat 

Israel understood the term to have that meaning” (AD42 n.38), disregarding that 

CJI had less than a fortnight before signing the Indenture stated that in order to 

obtain access to Touro, it would “surrender” the “paraphernalia belonging thereto” 

and agree to be bound by Shearith Israel’s form of lease:   

[CJI representatives are] directed to surrender the 
possession of the Synagogue building, premises and 
paraphernalia belonging thereto at Newport, to the said 
[Shearith Israel] Trustees, owners of the property, and to 
agree upon the terms and provisions of a lease from said 
Trustees to [CJI] ... in form satisfactory to the landlord. 
[AD120.]   

Moreover, even were CJI ignorant that “paraphernalia” commonly referred 

to personal property, it was incumbent on CJI to say so prior to signing the 

Indenture.  A “party who signs an instrument manifests his assent to it and cannot 

later complain that he did not read the instrument or that he did not understand its 

contents.”  F.D. McKendall Lumber Co. v. Kalian, 425 A.2d 515, 518 (R.I. 1981).   

The Indenture with Lease covers personalty as well as realty as a matter of law.  
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This interpretation is confirmed by the surrounding circumstances.  The 

Supreme Court of Rhode Island has made clear that “although there is no 

ambiguity, we will nonetheless consider the situation of the parties and the 

accompanying circumstances at the time the contract was entered into, not for the 

purpose of modifying or enlarging or curtailing its terms, but to aid in the 

interpretive process and to assist in determining its meaning.”  Haffenreffer v. 

Haffenreffer, 994 A.2d 1226, 1233 (R.I. 2010) (original emphasis) (quoting Hill v. 

M.S. Alper & Son, Inc., 256 A.2d 10, 15 (R.I. 1969)). 

Here, the accompanying circumstances reveal that the parties had been 

discussing personal property, including “bells” (Facts §C).  Shearith Israel had 

taken every possible step to protect the disposition by others of any personal 

property used in the service at Touro.  First, every document shows Shearith Israel 

limiting the use and possession of the personalty (id.).  Second, Shearith Israel sent 

a mixed pair of rimonim to Newport, thus indicating its interest was the use in 

worship of the religious objects.  Third, Shearith Israel informed Newport’s City 

Council that it would give CJI the keys to Touro only if CJI agreed to admit all 

Jews, remove no “ornament” without consent, and be bound to return the 

“movables” (A2718-19).  Fourth, CJI took the affirmative step of creating a 

materially altered, Permanent Constitution that gave Shearith Israel veto power 

over the sale of even CJI’s own personal property, if any (A1716, A1721, A1724, 
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A1727).  Fifth, the parties had litigated their rights to Touro and perceived that 

Shearith Israel prevailed (A1913).  Sixth, CJI agreed in settlement to subject itself 

to Shearith Israel’s form of lease, and to “surrender” all the “paraphernalia 

belonging” to Touro synagogue to Shearith Israel, as owners (AD120, AD119), 

including the rimonim, which were then at Touro (see A82, A97 ¶ 29).  Seventh, 

Shearith Israel insisted that the surrender include the very public Ceremony of the 

Keys to make clear to all CJI’s acknowledgement of Shearith Israel’s superior 

rights (AD121-23, A1908-10).  The surrender and Indenture were the culmination 

of Shearith Israel’s successful assertion of ownership in all of Touro’s property as 

against CJI, complete with right of eviction (AD126-27). 

The District Court’s disregard of the public surrender and Ceremony of the 

Keys and its unsupported statement that the Indenture and settlement “could not 

alter [CJI’s] title to the Rimonim” (AD86) are error.  Public surrenders were and 

remain powerful, defining moments.  E.g., Town of Wakefield v. Att’y Gen., 138 

N.E.2d 197, 198 (Mass. 1956) (recounting 1871 “public exercise” including 

surrender of keys transferring ownership); Lehr v. Brodbeck, 43 A. 1006, 1007 (Pa. 

1899) (to show “change of ownership”, party could have “surrendered the keys” 

“in some public manner”).  And parties frequently compromise property rights in 

settlements that are respected by courts.  E.g., Weiner v. Weiner, 321 A.2d 425, 
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426 (R.I. 1974) (“plaintiff relinquished” in settlement “all property rights in 

defendant’s estate”).   

Even if, contrary to all the evidence, CJI owned the rimonim in 1902, CJI 

relinquished its right to transfer them in its Permanent Constitution and had been 

locked out of Touro – both involuntarily, when the courts upheld Shearith Israel’s 

right to control, and voluntarily, as part of the Ceremony of the Keys – and had no 

access to the rimonim other than by agreeing to the Indenture, which encumbered 

them and tied them to Touro.  CJI admits that the rimonim were in Touro when CJI 

“surrender[ed]” possession to the “owners” (Fact §C).  CJI re-took possession of 

the premises and “paraphernalia” only after the public surrender and pursuant to 

the Indenture, as lessee only.   

C. Shearith Israel Did Not Hold the Rimonim as Bailee 

The Court based its bailment ruling on its interpretation of 1832-33 Shearith 

Israel minutes recording Yeshuat Israel’s delivery to Shearith Israel of Torah 

scrolls.  Those minutes state that Newport’s Torahs were deposited with Shearith 

Israel “to be redelivered when duly required for the use of the Congregation 

hereafter worshipping in the Synagogue At New Port Rhode Island” (A1436-38, 

A1439-41; AD80-81; AD28, A1432-33, A1435 (Torahs will remain at Shearith 

Israel “until they should be required for the use of the New Port Shool 

[shul]”).  This “for the use” language is virtually identical to the language in the 
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Rivera Will, which the District Court interpreted as creating a charitable trust for 

the premises “for the sole Use, benefit and behoof of the Jewish Society in 

Newport, to be for them reserved as a Place of Public Worship forever” (A1401, 

AD50-51).  “[T]he elements of a charitable trust in Rhode Island are a settlor, a 

trustee, some trust property, and a duty imposed by the settlor on the trustee to use 

that property for a charitable, educational, or religious purpose” (AD48).  The 

language in the minutes meets this standard.   

The Court inferred that the minutes implicitly included the rimonim, because 

“‘[t]heir job is to stay with the Torah’” (AD81).  This finding, that the rimonim’s 

essence is to be used during worship at Touro, is the basis for the Court’s ruling 

that CJI became the new owner because CJI was “the congregation then 

worshiping in Newport” (AD89).  Yet having made this integral connection 

between rimonim and their use in worship at Touro, the Court proceeded to sever 

the rimonim not only from Touro’s Torahs but from Touro completely.  Were the 

District Court right that the internal Shearith Israel minutes include the rimonim, 

then the rimonim must remain for the use (and not the sale) of those worshiping at 

Touro.  

The Court limited its trust inference to realty, giving CJI carte blanche to sell 

the rimonim.  Yet the Court’s own findings demonstrate that any charitable trust 

was not so limited but also encompassed historic ritual objects, including the 
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rimonim, that Yeshuat Israel used in worship and entrusted to Shearith Israel 

(AD89; AD3 n.3).  The charitable trust “was established to ensure a permanent 

place for public Jewish worship in Newport” (AD49), but the District Court held 

that Jewish worship requires more than a place: 

[A] building alone does not a synagogue make.  It needed 
furnishings and articles of worship essential to the 
religious ceremonies for which it was meant.... [M]ost of 
these necessities were gifted to the Synagogue and 
became part of the heritage of the Jews of Newport. 

(AD19).  Specifically, the Court found that, by 1769, the rimonim were in Touro’s 

Ark adorning the Torah scrolls (AD20).  Because these “necessities” fulfill 

Touro’s charitable purpose, they also are part of any trust.  Indeed, “the heritage of 

the Jews of Newport” (AD19) would be destroyed if those who happened to be 

worshiping in Newport over 100 years later became the absolute owners, able to 

take that heritage out of Newport forever whenever they wanted.   

The bailment ruling is legally unsupportable as well as being 

gerrymandered: 

 First, the Court disregarded the “for the use” language, instead interpreting 

the minutes as merely identifying the rimonim’s recipient (AD68, 88-89), again 

improperly treating written language as surplusage.  Carney, 89 A.3d at 778.   

Second, no bailor/owner retained general title.  Maulding v. U.S., 257 F.2d 

56, 60 (9th Cir. 1958) (“personal property can become the subject of a bailment 
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only if the owner, while retaining general title thereto, delivers it to another for 

some particular purpose”); accord Ferrucci v. Atl. City Showboat, Inc., 51 

F.Supp.2d 129, 134 (D. Conn. 1999).  The Court found that “Yeshuat Israel 

disbanded” when “it left the Rimonim in the care of Shearith Israel” (AD88-

89).  The only possible bailor/owner for the decades thereafter is Shearith 

Israel.  Even assuming a bailment, it ended when Shearith Israel became both the 

bailor and the bailee.  Bigelow v. Huntley, 8 Vt. 151, 154 (1836) (bailment ended 

when bailor took possession).  

Third, the Rule Against Perpetuities voids any bailment, as there was no 

guarantee at its inception that there would ever be any new Jewish occupant of 

Touro, let alone within 21 years of a life in being.  Fatulli v. Bowen’s Wharf Co., 

56 A.3d 436, 442 (R.I. 2012). 

Fourth, all the evidence points to Shearith Israel loaning ritual objects for 

the use of Jewish worship at Touro Synagogue (Facts §C), not delivering the 

rimonim for CJI to own outright.   

Fifth, no evidence supports that CJI was the “congregation hereafter 

worshipping at Newport Synagogue” when Shearith Israel redelivered the rimonim 

(AD68).  CJI did not even exist until 12 years after services resumed at Touro 

Synagogue in 1881 and 10 years after Touro’s official reconsecration in 1883, 

during which ritual objects were used (Facts §§B-C).   
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Sixth, even had the rimonim been delivered to CJI, CJI understood it had at 

most “possession of the property belonging in the Synagogue” for “safe keeping” 

(A1620-27), and “[c]ertainly” not “ownership in the property or appurtenances” 

(AD118).  This is consistent with the rimonim being part of a charitable trust for 

the use of Jewish worship at Touro Synagogue.  As such, CJI is not “free to do 

with them as it wishes” (AD65) but must meet exacting standards before selling 

them.  See Nugent ex rel. St. Dunstan’s Day Sch. v. St. Dunstan’s Coll. of Sacred 

Music, 324 A.2d 654, 656 (R.I. 1974). 

D. Shearith Israel Has a Superior Claim to Possessory Ownership 
of the Rimonim 

CJI’s permissive possession of rimonim received from Shearith Israel could 

not ripen into ownership sufficient to overcome Shearith Israel’s prior possessory 

ownership. 

After Yeshuat Israel disbanded and long before CJI existed, Shearith Israel 

possessed the rimonim for over 60 years (AD66; A1456, A1491, A1496, A1531).  

Under the District Court’s analysis, no one held title during this time.  This cannot 

be.  Even if Yeshuat Israel hadn’t passed title to Shearith Israel, Shearith Israel 

obtained title from possession.   

Decades later, when Shearith Israel sent the rimonim to Touro, every piece 

of evidence confirms that Shearith Israel permitted use of ritual objects only upon 



 

 -44- 

expressly limited authorizations, reserving title to itself (Facts §C), and CJI’s 

correspondence expressly disclaims any ownership interest in “the appurtenances” 

or “personal property” (see AD118, A1629-31).  CJI’s possession never ripened 

into ownership, particularly as to Shearith Israel, whether CJI possessed the 

rimonim under the limited use authorizations or under the Indenture with Lease.  

Tefft v. Reynolds, 113 A. 787, 789 (R.I. 1921) (“When a party enters into 

possession of land under permission or license from the owner, the presumption is 

that his possession is in subordination to the true owner”; “use by expressed or 

implied permission or license, no matter how long continued” remains 

“permissive”); Ayotte v. Johnson, 56 A. 110, 111 (R.I. 1903) (“so long as a tenant 

retains possession given him by a landlord, he cannot deny the landlord’s title”); 

accord Prince v. Charles Ilfeld Co., 383 P.2d 827, 832 (N.M. 1963) (“possession 

originating in tenancy is presumably permissive, not hostile”); Hopper v. Callahan, 

28 A. 385, 386 (Md. 1894) (possession of farming chattel with owner’s consent 

does not imply right to sell).  The District Court cited no case where the possessing 

party received the property under license from the other party.  See Hamilton v. 

Colt, 14 R.I. 209, 212 (1883) (AD69), citing Cullum v. Bevans, 6 H.&J. 469, 471 

(Md. 1825) (presumption of ownership does not arise where “the possession, being 

first in the plaintiff, was got or retained by the defendant, without proper authority 

or right derived from the plaintiff”).   
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The District Court dismissed Shearith Israel’s prior possessory ownership 

arguments as “giv[ing] short shrift to Shearith Israel’s obligations as bailee” 

(AD86 & n.68, 80-83).  The District Court’s need to rely on its bailment discussion 

(refuted supra) shows that its possessory ownership ruling was not an independent 

ground for decision (AD65, 69, 89).  Shearith Israel’s possessory interest is prior 

and superior to CJI’s.  Currier v. Gale, 91 Mass. 522, 525 (1865) (“title by prior 

possession need not have been of such a character as would disseise the true 

owner, in order to give the superior right, as against one subsequently entering and 

claiming by no higher title than that by possession under such entry”). 

The District Court noted that CJI “has used [the rimonim] in public worship, 

insured and repaired them, and sent them on various exhibitions all across the 

country” (AD89).  Nothing in that litany undid the public surrender by CJI in 1903 

or breached the Indenture or impinged on Shearith Israel’s superior possessory 

rights.  Indeed, the same litany applies to CJI’s use of the Synagogue building 

(which is open for exhibition/tours), and yet that did not change CJI’s status from 

occupant to owner.  Using the rimonim in public worship was the precise reason 

Shearith Israel loaned and then leased the rimonim to CJI.  CJI was required to 

insure and maintain the rimonim, just as it insured and maintained the Synagogue – 

and in both cases, Shearith Israel was an additional insured on the insurance 

policies (e.g., A2282; A2308; A2141-54; A2161-63, A2174-81; see A2219, 2240).  
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Shearith Israel was “very comfortable” with the rimonim repair, because CJI was 

using a restorer recommended and paid for by an honorary trustee of Shearith 

Israel (A665:12-25; A2189, A2191).  The exhibition loans are consistent with 

Shearith Israel’s ownership rights and its own loan of similar rimonim (A664:1-

A665:11; A980:23-A981:4).  As to any claim CJI might make that certain 

exhibition catalogues or labels attributed the rimonim to Touro Synagogue, the 

only art historian to give evidence testified that such credit lines indicate only the 

lender of the objects or the place from which the objects were loaned, not the legal 

owner (A852:18-A853:18 (“general policy … is to accept what is written on the 

loan form by the lender as being true”), A854:2-10, A975:14-A976:4; A2518-27).  

Shearith Israel would have had no reason to object to loans by CJI until Shearith 

Israel’s ownership rights were jeopardized when CJI attempted to sell the rimonim 

in 2012 (A664:6-A667:23).   

The District Court affirmatively did not find that CJI was the successor to 

Yeshuat Israel (AD89 n.69).  Therefore, CJI had no imprimatur of ownership.  The 

standard in Baxter v. Brown (AD69) is inapposite, as it required a showing of 

“good title from some unimpeachable source” where the party in possession also 

had “paper title” to the property, 59 A. 73, 74 (R.I. 1904), which CJI here does not 

(A365:5-12).  Shearith Israel’s superior possessory interest thus defeats any 

possessory interest in CJI.  Bradshaw v. Ashley, 180 U.S. 59, 63 (1901) (“prior 
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possession of the plaintiff was sufficient” where “defendant, being himself without 

title, and not connecting himself with any title, cannot justify an ouster of the 

plaintiff”).   

II. THE DISTRICT COURT ERRED IN REMOVING SHEARITH 
ISRAEL AND APPOINTING CJI TRUSTEE OF TOURO 
SYNAGOGUE 

A. CJI Could Not Prosecute Trustee Removal/Appointment 
Claims Against Shearith Israel 

Since the opening at the trial below, Shearith Israel acknowledged its ritual 

oversight role, describing itself as trustee with a lower case “t” to worshiping Jews 

past, present, and future but rejecting any trust relationship directed to CJI.  That 

was precisely the holding of the David v. Levy decision, on which the parties relied 

for over 100 years.  Shearith Israel does not challenge having that ritual oversight 

role defined as “charitable trustee”.  It does challenge CJI’s right to raise trust 

issues, in particular the removal and appointment of trustees.  The District Court’s 

signal error was confusing the party that is Shearith Israel’s lessee, CJI, with the 

true beneficiaries of the found trust:  Newport’s Jews past, present, and future.  Res 

judicata and CJI’s 1903 settlement – reaffirmed in the public surrender Ceremony 

of the Keys and each time CJI admitted it was Shearith Israel’s lessee – preclude 

CJI from challenging Shearith Israel’s ownership of Touro Synagogue by 

characterizing that ownership as a trusteeship.  The District Court committed 
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independent error by acting without the Attorney General and without notice 

before appointing CJI.  The District Court’s decisions on removal/appointment of 

trustees are suffused with legal and discretionary error (§§B-C, infra).   

1. Res Judicata Bars CJI from Raising Trust Issues 

In David v. Levy, CJI sued the Trustees of Shearith Israel, claiming that the 

Rivera Will and other documents relied on here created a trust.  The David court 

dismissed the action, finding the allegations were not sufficient to create a trust and 

that CJI acted with unclean hands.  The District Court committed legal error in 

holding that the David v. Levy action did not have res judicata effect (AD60-61).  

García-Monagas v. De Arellano, 674 F.3d 45, 50 (1st Cir. 2012) (“The 

applicability of the doctrine of res judicata involves a question of law that we 

review de novo.”).   

Res judicata requires a final judgment between the parties or their privies, 

which will preclude litigation of the issues that were tried or might have been tried 

in the original suit.  See Doe v. Urohealth Sys., Inc., 216 F.3d 157, 161-62 (1st Cir. 

2000).  All requirements are met here:  there is a final judgment (A1884) between 

the parties (CJI and the trustees of Shearith Israel (A1821)), regarding the 

existence of a trust for Touro Synagogue. 

In May 1902 CJI sought a declaration that “said lands are charged with a 

trust in favor of and ought to be held for the use and benefit of your Complainants 
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and all other, the Jewish residents of said City of Newport” (A1830).  To support 

this pleading, CJI cited the original deed, the Rivera Will and conveyance of Hart 

to Rivera mentioned therein, the will of Moses Levy, the Touro trusts, and the 

1894 deeds (A1821-23 ¶¶ 1-4, 8-9) – the very same documents cited by CJI and 

the District Court here (A32-38, Complaint ¶¶ 7, 10, 12, 16; AD24-25, 31-33, 49-

54).  Similarly here, CJI alleged that Shearith Israel and its trustees “holds the fee 

simple title of the synagogue in Newport and the land upon which it is built, but 

holds that title in trust for [CJI] and for the Jewish community of Newport” (A43, 

Complaint ¶ 32). 

In David, CJI sought to remove the trustees of Shearith Israel as owners and 

trustees of Touro Synagogue and to have “legal title” conveyed “unto the 

Congregation Jeshuat Israel” as trustees (A1830-31).  CJI sought that identical 

relief here, seeking “to remove [Shearith Israel] as trustee” and appoint CJI 

“successor trustee” with “fee simple” title (A44, Complaint ¶ 37, Wherefore ¶ 2). 

In response to CJI’s May 1902 pleading, Shearith Israel filed a demurrer 

stating that CJI’s bill failed to state a claim, and further alleging CJI’s occupation 

of the synagogue as a bar to the equitable action (A1873-78).  CJI then amended its 

pleading in November 1902 (A1829).  Thereafter, Shearith Israel filed its brief in 

support of demurrer (A1867-72).  The 1903 Court dismissed CJI’s action, 

sustaining Shearith Israel’s arguments (A1879-85).  Accordingly, res judicata bars 
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CJI from raising any trust issues or challenging Shearith Israel’s title to Touro 

Synagogue.  See Huntley v. State, 63 A.3d 526, 532-33 (R.I. 2013) (dismissal for 

failure to state a claim is res judicata).   

The District Court refused to apply res judicata, holding that such dismissals 

were not considered to be on the merits before 1938 (AD61).  Even were such 

retrospective analysis appropriate, in 1907, the Supreme Court stated that “[i]t is 

well established that a judgment on demurrer is as conclusive as one rendered upon 

proof”.  Northern Pacific Ry. v. Slaght, 205 U.S. 122, 130 (1907).  In Slaght, the 

Railway had alleged in a prior litigation that Slaght held the subject property in 

trust and the Railway was the fee simple owner.  Slaght’s demurrer was sustained, 

the case dismissed.  Id. 128-29.  The Supreme Court held that res judicata reached 

“what could have been pleaded or litigated”.  Id. 131.  The Court relied on a 

treatise:  

“when a cause of action has resulted in favor of the 
defendant, when the plaintiff claims the property of a 
certain thing there can be no other action maintained 
against the same party for the same property, for that 
would be to renew the question already decided; for the 
single question in litigation was whether the property 
belonged to the plaintiff or not; and it is of no importance 
that the plaintiff failed to set up all his rights upon which 
his cause of action could have been maintained; it is 
sufficient that it might have been litigated”.  [Id.] 

In Slaght, the Railway was precluded when it tried to assert “title to the very 

property that was the subject of the other suit, the source of title, only, being 
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different.”  Id. 133.  Here, CJI is relying on the very same sources that were ruled 

on previously.  Accordingly, CJI is barred from raising issues as to Shearith 

Israel’s status and rights in the real property. 

The District Court stated that the David judgment was not on the merits 

because three of the bases for dismissal could have been addressed in an amended 

pleading, and the fourth basis, unclean hands, “does not go to the merits” (AD61 

n.48).  This was legal error.  First, res judicata does not require the merits to be 

reached.  Huntley, 63 A.3d at 532.  Second, CJI in fact amended its pleading 

(A1829), and then telegraphed the Court that it consented to the dismissal order’s 

entry, without requesting leave to replead (A1883; cf. Slaght, 205 U.S. at 127 (in 

prior case, Railway “declin[ed] to plead further”)).  Third, the issues before the 

David court were more than pleading issues.  The David court specifically held 

that there was no “trust for the Jews of Newport” (A1881) – the very trust the 

District Court here found, based on the very same documents:  The District Court 

here analyzed the will of Moses Levy, which had been attached to the David 

complaint (see A1823 ¶ 4, A1842-47), and held that it “implicitly recognizes the 

Jews of Newport as the beneficial owners of the Synagogue” (AD63).  The District 

Court here further found that “Jeshuat Israel is the representative of the Jews of 

Newport” (AD96), a holding expressly rejected in David (A1880).  Fourth, 

unclean hands, which “directly relate[s] to the merits of the controversy”, Texaco 
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Puerto Rico, Inc. v. Dep’t Consumer Affairs, 60 F.3d 867, 880 (1st Cir. 1995), is 

entitled to res judicata effect.  In re Albicocco, 2006 WL 2376441, *9 & n.12 

(E.D.N.Y. Aug. 16, 2006) (applying res judicata to dismissal for unclean hands; 

such ruling was “on the merits”).   

2. The 1903 Settlement, CJI’s Public Surrender, and CJI’s Ad-
mitted Lessee Status Bar CJI from Raising Trust Issues 

In the 1903 settlement – signed the very day CJI telegraphed the David court 

its consent to the entry of the dismissal judgment (A1883) – CJI “agree[d] to admit 

and recognize without qualification the title and ownership of L. Napoleon Levy 

and acting Trustees [of Shearith Israel] to the synagogue building, premises and 

fixtures”, and agreed to “the absolute surrender of said premises” to Shearith 

Israel and to become Shearith Israel’s lessee (AD119; AD120 (Shearith Israel 

trustees are “owners of the Synagogue building at Newport”, “owners of the 

property”); Facts §D).  CJI followed this pellucid acknowledgment by an equally 

public surrender ceremony.  

Courts routinely enforce private settlements between parties.  Weiner, 321 

A.2d at 428; Great Clips, Inc. v. Hair Cuttery of Greater Boston, L.L.C., 591 F.3d 

32, 34-35 (1st Cir. 2010).  CJI gave up any right to challenge Shearith Israel’s 

outright ownership and became Shearith Israel’s lessee.  CJI thus could not 

prosecute trusteeship claims.  See Ayotte, 56 A. at 111; Lucas v. Brooks, 85 U.S. 

436, 451 (1873) (lessee cannot assert landlord holds property in trust). 
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3. The Rhode Island Attorney General Was a Necessary Party 

The District Court erred under Rhode Island law in removing and appointing 

trustees of a charitable trust without the Rhode Island Attorney General’s 

participating as a party.  This error is subject to de novo review.  Salve Regina, 499 

U.S. at 231.   

Under Rhode Island law, where “[t]he trust is a public one … the Attorney 

General is the proper person to represent the public in any judicial inquiry into the 

conduct of the trustee in administering it”.  Stearns v. Newport Hospital, 62 A. 

132, 135 (R.I. 1905).  The Attorney General “should be made a party” whenever 

“the administration of [a charitable] trust is involved”.  Leo v. Armington, 59 A.2d 

371, 371 (R.I. 1948) (ordering attorney general made “party respondent”). 

The District Court erroneously focused on whether the law required “the 

attorney general joining as a plaintiff” (see AD92-93), ignoring that the Attorney 

General was a party (defendant) in the very Rhode Island cases the District Court 

cited (AD93, citing Darcy v. Brown Univ., 1997 WL 839894, *1, *3-4 (R.I. Super. 

Ct. Feb. 20, 1997) (“Jeffery Pine, Attorney General of the State of Rhode Island” 

named defendant) & Meyer v. Jewish Home for the Aged, 1994 WL 930887, *1 

(R.I. Super. Ct. Jan. 19, 1994) (“defendants are … the Attorney-General, in his 

capacity as common law and statutory administrator of charitable trusts”)). 



 

 -54- 

In the instant case, the public had no representative concerning the removal 

or appointment of the trustee of the charitable trust.  The Attorney General took no 

position on removal/appointment because it “is not a full party”; “did not have the 

right to engage in discovery, examine witnesses or call his own witnesses at trial”; 

and did not learn “until trial ... that CJI sought [its] assistance” on these issues 

(A190 nn.1-2).  The District Court’s unprecedented act is particularly egregious 

given that the Attorney General stated that Shearith Israel “has complied with the 

purpose of the trust by leasing Touro to” CJI (A199), and that Shearith Israel “has 

continued to act as Trustee, like it did in the 19th Century” (A201). 

B. Shearith Israel Should Remain as Trustee 

The District Court was wrong in ruling that Shearith Israel, as a charitable 

trustee, can be removed because it “strayed from” its “single obligation … to act 

for the benefit of Jeshuat Israel” (AD96).  There is no such duty.  Shearith Israel 

has no trust duty to CJI rather than to religionists wishing to worship at Touro, 

past, present, and future.  Nor did Shearith Israel breach any duty to CJI by acting 

in accordance with the rituals and other protections specifically set forth in the 

governing documents between the parties.   

Moreover, a charitable trust by its nature has no identifiable beneficiary.  

Russell v. Allen, 107 U.S. 163, 167 (1883).  The Rhode Island Supreme Court 

permits removal of a charitable trustee where it shows “a marked lack of sympathy 
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amounting to hostility toward the expressed purposes of the trust or charter”.  

Nugent ex rel. Lingard v. Harris, 184 A.2d 783, 785 (R.I. 1962).  Here, the trust’s 

purpose is to maintain Touro as a place of public worship for all Jews, past, present 

and future.  Shearith Israel embraces that purpose, including keeping the rimonim 

available for such worship.  Shearith Israel attempted to resolve the matter 

confidentially and cooperatively (A2281; A673:10-A674:12) – only to be sued 

without warning.   

No Rhode Island case has removed a charitable trustee in the very opinion 

that determined that a charitable trust existed.  The inherent unfairness in finding 

and removing Shearith Israel as trustee can be seen when compared with the 

Attorney General’s investigative process.  There, a trustee has notice and an 

opportunity to be heard.  Enforcement proceedings take place in court, with further 

opportunity for due process (R.I. Gen. Laws §§ 18-9-9, 18-9-10, 18-9-17(c)).  

Here, Shearith Israel had no opportunity to defend itself under the new trust regime 

the District Court established.   

Rhode Island courts “intervene only upon a finding of fraud, 

mismanagement akin to fraud, diversion of assets from trust or corporate purposes 

or a marked lack of sympathy amounting to hostility toward the expressed 

purposes of the trust or charter”.  Nugent (Lingard), 184 A.2d at 785 (affirming 

denial of removal of charitable trustees).  No such showing was made here.  On the 
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contrary, the District Court made no findings of self-dealing, and during closing 

arguments stated specifically:  

THE COURT: [T]here’s nothing in this record that this 
Court could say that CSI has attempted to act in its own 
personal interest. It has been clear from the get-go, at 
least to this Court, that CSI is motivated by their firmly-
held belief that they owe an obligation to ensure that the 
Touro Synagogue remains a public [place of] worship 
consistent with the traditions of the Spanish and 
Portuguese traditions as they practice, and there’s no 
evidence before the Court that they have done anything 
to feather their own cap or to inure to it…. [D]on’t let 
anyone think that there’s anything in this record that 
would show that they acted in their own self-interest in 
that regard that I’ve seen.  [A1092:2-17.] 

There was no predicate for Shearith Israel’s removal.   

C. The District Court Erroneously Punished Shearith Israel, 
and Jews in Perpetuity, for Shearith Israel’s Colorable, 
Good-Faith Litigation Positions 

In justifying the draconian remedy of removal, the District Court relied 

solely on three of Shearith Israel’s litigation positions:  an alleged breach of trust 

because “[i]n this action, Shearith Israel claims to own the trust property” outright 

(AD97); lack of cooperation due to “Shearith Israel’s positions in the current 

litigation” (AD99); and change of circumstances where Shearith Israel purportedly 

sought to evict CJI “in this legal action” (AD102).  This was error.  We have found 

no case upholding the removal of a charitable trustee for taking litigation positions 

that uphold its view of the trust.  The District Court cited an inapposite private trust 
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case, where the trustee had no interest in remaining trustee (AD101); moreover, the 

Supreme Court abrogated this Court’s affirmance for deferring to the lower court 

on matters of state law.  See Dennis v. Rhode Island Hosp. Tr. Nat’l Bank, 571 F. 

Supp. 623, 639 (D.R.I. 1983), aff’d as modified, 744 F.2d 893, 896 (1st Cir. 1984), 

abrogated by Salve Regina, 499 U.S. at 230.  The District Court also improperly 

excluded Rabbi Soloveichik’s testimony attesting to the “reasonable[ness]” and 

“good faith” of Shearith Israel’s position (A152-54; supra p. 32). 

Charitable trustees have the duty “to administer the trust according to its 

terms; uphold and defend the trust; [and] take steps to collect, protect and preserve 

the trust property”.  Bogert’s Trusts & Trustees § 394 (2015) (footnotes omitted); 

see also id. § 391 (“The trustee for charity has powers to sue to recover possession 

of trust property, to set aside a wrongful conveyance of it, … and in other ways to 

preserve and protect the res and defend the trust against attack.”) (footnotes 

omitted); R.I. Gen. Laws § 18-9-9 (Attorney General may investigate charitable 

trustees who are violating “the terms and purposes of the trust”).   

That is all Shearith Israel did.  The Rivera Will called for preserving public 

Jewish worship forever.  CJI’s own charter, constitution, and by-laws require it to 

observe specific rituals (A1691; A1724 (Art. XIX, §2); A3948, A3950 (Art. I, §B), 

A3969 (Art. IX, §A)), and the Indenture with Lease and 1945 agreement 

additionally require CJI to act in accordance with the rituals practiced by Shearith 
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Israel (AD126, A2038).  Shearith Israel believed CJI was violating these 

requirements when it attempted to sell the rimonim.  In acting to preserve its 

understanding of the trust to keep the rimonim available for public Jewish worship 

at Touro, Shearith Israel was carrying out its duties to “diligently” administer the 

trust “in accordance with the terms of the trust” and “in furtherance of [the trust’s] 

charitable purpose”.  Restatement (Third) of Trusts §§ 76, 78(1).  

Disqualifying Shearith Israel for its litigation positions is grossly unfair.  

The District Court said that Shearith Israel committed a “serious breach of trust” 

by “claiming to own the Synagogue outright” in this action, thereby renouncing its 

role as trustee (AD98).  Shearith Israel was relying on, inter alia, the decision in 

the David case and the settlement, public surrender, and Indenture that confirmed 

Shearith Israel’s ownership interest as against CJI, plus 100 years of the parties 

treating each other as landlord/lessee.  How could Shearith Israel have anticipated 

the District Court’s new rulings?  As the very language quoted by the District 

Court shows, Shearith Israel recognized that its title to Touro was “subject to a 

condition ... that there was going to be a public place of Jewish worship in 

accordance with the specific kind of ritual forever” (AD98).  (The District Court 

was confused in stating that Shearith Israel “doubled down” by pointing out that 

trustees of Shearith Israel hold property for the benefit of Shearith Israel (see 
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AD98; Dkt. 97 at 60-61).  This is plain fact, as Shearith Israel could not hold 

property on its own; its trustees held it (A1404-05, A1411).)   

The District Court’s holding that Shearith Israel should be removed as 

trustee due to “lack of cooperation” between Shearith Israel and CJI (AD98-101) is 

not supported by Rhode Island charitable trust law.  That law looks not at the 

charitable trustee’s relationship with any identifiable entity, but whether the trustee 

is “hostil[e] toward the expressed purposes of the trust or charter”.  Nugent 

(Lingard), 184 A.2d at 785.  Shearith Israel honored these purposes.  Similarly 

inapposite – as well as being clearly erroneous (Facts §E) – is the District Court’s 

reliance on changed conditions (AD101-02 (“By 1993, there was no longer any 

communication between Shearith Israel and Jeshuat Israel.”)).  

Nor did Shearith Israel seek to evict the Jews of Newport from Touro, as it 

unequivocally stated in early 2014:  “[W]e are not seeking eviction of the 

congregants.  In fact, we see no present dispute with the congregants at all…. [O]ur 

dispute is with CJI and CJI’s conduct” (A2495 (original emphasis)).  Shearith 

Israel’s amended counterclaim (see AD66 n.52) reiterates this explicitly: 

Shearith Israel does not and will not seek eviction of 
the individual congregants of Jeshuat Israel who seek 
to worship at the Touro Synagogue in accordance 
with the stipulations contained in the Indenture with 
Lease. [A186 ¶ 63.] 
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Here, too, Shearith Israel was upholding its understanding of the trust and the use 

of Touro.  See Nugent (Lingard), 184 A.2d at 786 (charitable trustees correctly 

retained after closing school, because purposes of trust were broader than school).  

D. CJI Should Not Be the Trustee 

The District Court committed legal error in appointing a new charitable 

trustee in violation of the statute requiring the Court to give “due notice to the 

parties in interest” before appointing a new trustee.  R.I. Gen. Laws § 18-2-1 

(AD115).  In addition to the lack of notice to the parties or Rhode Island Attorney 

General prior to CJI’s sua sponte appointment, numerous governmental agencies 

(federal, state, and local) have real interests.  For example, the Federal Government 

clearly has an interest, due to its 1945 and 2001 agreements concerning the 

ownership and operation of Touro, which acknowledge Shearith Israel as owner 

and CJI as lessee (accord A2716-19).  Left to its own devices, CJI violated its 

Federal contracts by installing an impermissible plaque on the historic site (A2332-

35; A2037(c); A321:9-A322:5) and (glaringly) failing to notify the National Trust 

that it planned to sell the rimonim from its “collection” (A2197-99; A330:22-

A331:9, A332:9-12).  These agencies and the relevant public were entitled to be 

heard on who was going to oversee Touro in the future.  Even CJI expected 

additional proceedings (Dkt. 96 (CJI Post-trial Brief) at 62 (CJI requesting court 

appoint “new trustee in consultation with the Attorney General”)). 
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On the merits, there is serious question whether CJI would be a suitable 

trustee over, e.g., the ritual aspects of Touro.  The District Court credited CJI with 

“executing all of the duties of a trustee for many years”, including making Touro 

available for public Jewish worship, taking care of the building and grounds, 

paying for utilities and making repairs (AD104).  Yet these are indicia of a lessee, 

not a trustee.  It is the Indenture from Shearith Israel that permits CJI to worship in 

Touro and that requires CJI to maintain the premises.  Ferro v. Ferrante, 240 A.2d 

722, 726 (R.I. 1968) (“in the absence of a controlling covenant, a lessor is not 

under a duty to maintain leased premises in a state of repair”).   

CONCLUSION AND SUGGESTION OF REASSIGNMENT 

This Court should reverse the District Court’s decision holding that CJI 

owns and/or can sell the rimonim, removing Shearith Israel as trustee, and 

appointing CJI as trustee of Touro Synagogue and enter judgment that Shearith 

Israel, as charitable trustee, owns Touro Synagogue and its ritual contents.  

Furthermore, in light of the District Court’s public speaking about this case (see 

supra, p.viii) and the dictates of the Code of Conduct for U.S. Judges Canon 

3A(6), should this Court remand for any further proceedings, we respectfully 

request that this Court consider directing that the matter be assigned to another 

District Judge. 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

                                                                      
Congegation Jeshuat Israel    )

                   )
        Vs.          )       CA No. 12-822-M   

   )       
Congregation Shearith Israel    )
                                                                   )

JUDGMENT

[   ]   Jury Verdict.  This action came before the Court for a trial by jury.  The issues have been tried and the jury has rendered      
          its verdict.

[x ]   Decision by the Court.  This action came to trial or hearing before the Court.  The issues have been tried or heard and a decision       
     has been rendered.

IT IS ORDERED AND ADJUDGED:  

Judgment is hereby entered for the Plaintiff, Congregation Jeshuat Israel,
against the Defendant, Congregation Shearith Israel,  pursuant to the
Memorandum, Findings of Fact, Conclusions of Law and Order issued on
May 16, 2016.

The Court finds for the Plaintiff as to Counts I and IV and dismisses Counts II
III and V and all of defendant’s counterclaims.  

The request for attorneys’ fees and costs is DENIED as to both parties.

Enter:

 /s/ Ryan Jackson                          
Deputy Clerk

DATED: May 16, 2016
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                     TRIAL DAY 4

         IN THE UNITED STATES DISTRICT COURT FOR THE             

                 DISTRICT OF RHODE ISLAND 

                                 NO.:  12-822-M(LDA)

---------------------------------x

CONGREGATION JESHUAT ISRAEL,

                 Plaintiff

V.                

CONGREGATION SHEARITH ISRAEL,

                 Defendant.

-----------------------------------x

                     TRIAL DAY 4, 

             Friday, June 5, 2015, 9:30 a.m. 

             Before:    Judge John McConnell

              United States District Court

         One Exchange Street, Providence, Rhode Island

         

         

         

         Reported by:

         Tara L. Wosny, CSR 
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1 they are here to testify, and, indeed,

2 their 30(b)6 witness, Mr. Lustig, the one

3 they put forward on why they blocked the

4 sale, and issued C&D, this is the -- what

5 do you call, the cease and desist, he

6 didn't say anything about governing

7 rituals.

8          He said, "We blocked it because

9 we owned it."  That was the testimony.

10 "That is why we blocked the sale, because

11 we own it."

12          It's not really fair, and I

13 say --

14          THE COURT:  I'm ready to rule.

15          I'm not going to allow the rabbi

16 to testify.  I think as I previously said,

17 the qualifications that have been offered

18 in the proffer, and the earlier motions

19 for the rabbi is either, A, not competent,

20 and I don't mean that as personal affront

21 at all, but as a fact witness, he is not

22 competent to testify to the matters that

23 have been proposed.  That's one.

24          Two, as a fact witness, The Court

25 finds that he would not have any relevant

Case 1:12-cv-00822-M-LDA   Document 107   Filed 12/11/15   Page 142 of 189 PageID #: 6016
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1 fact information on any issue that's

2 before the trier of the fact.

3          And thirdly, that allowing him to

4 testify at this stage under these

5 circumstances would, in fact, open a

6 Pandora's box, that The Court is not

7 willing to allow to open.

8          MR. NAFTALIS:  Thank you.

9          MR. SOLOMON:  Thank you.

10          THE COURT:  Call the next

11 witness.

12          MR. WAGNER:  Your Honor, Jeshuat

13 Israel calls Laura Pedrick.
     ---------------------------

14        LAURA PEDRICK, SWORN.
     ---------------------------

15          THE CLERK:  Please state your

16 name and spell the last name for the

17 record.

18          THE WITNESS:  Laura Freedman,

19 F-R-E-E-D-M-A-N.

20          THE CLERK:  Thank you.  You may

21 be seated.

22          THE COURT:  The first question is

23 to clarify the name issue, right.

24          MR. WAGNER:  I was going to ask,

25 who is this Laura Freedman?
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TITLE 18
Fiduciaries

CHAPTER 18-2
Appointment of Fiduciaries

SECTION 18-2-1

§ 18-2-1  Appointment of trustees by superior court. – If no trustee is named in any instrument 
creating a trust, or the trustee named in the instrument renounces or declines to accept the trust, or 
whenever a trustee, either original or substituted, and whether appointed by a court or otherwise, is 
dead, or desires to be discharged from the trust or powers reposed in or conferred on the trustee, or 
refuses to act or is incapable of acting as trustee, then any person interested under the trust, or the 
surviving or continuing trustees or trustee for the time being, or the personal representatives of the last 
surviving or continuing trustee, may apply to the superior court and the court may at that time, after 
due notice to the parties in interest, or to any of them that the court shall adjudge to be necessary 
parties, appoint some suitable person or persons to be trustee or trustees, or new trustee or trustees, as 
the case may be, under the trust. 

History of Section.
(G.L. 1896, ch. 208, § 1; P.L. 1896, ch. 346, § 1; P.L. 1899, ch. 680, § 1; C.P.A. 1905, § 1143; G.L. 
1909, ch. 259, § 1; G.L. 1923, ch. 303, § 1; G.L. 1938, ch. 486, § 1; G.L. 1956, § 18-2-1.) 

Page 1 of 118-2-1

9/21/2016http://webserver.rilin.state.ri.us/Statutes/TITLE18/18-2/18-2-1.HTM
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lmETING OF I~Y 28, 1893 

The following were present: 

I. Levy 
L. Hess 
J. Engell 
N. Rosen 
M. Levy 

E. Schrier 
H. Hes's 
I. J. Josephson 
J. Servadio 

Motion was made and passed that E. Schrier be chairman and 
Max Levy, secretary. The following preamble was submitted, ac­
cepted and signed by those whose names appear thereto: 

PREAMBLE 

"We, the undersigned Jewish residents of the City of New­
port, State of Rhode Island, assembled in conference on the 
28th day of May, 1893, do make known that we have formed and 
by these presents declare, that we have formed a Jewish Congre­
gation, the name and title of which shall be known as the 
"Congregation Yeshuath Israel." That we pledge ourselves to conform 
to the strict laws, rules and ritual of Orthodox Jew~sh faith. 
That we apply to the Legislature of this State to grant us a 
charter, so that we may transact the business of this Congregation 
in legal form. That we will abide by all laws and regulations 
which may hereafter be passed by this Congregation. 

That as a duly organized Congregation we claim for its 
government and advancement the benefits accruing from the 
Abraham Touro and Judah Touro Funds, and as specified in said 
Abraham and Judah Touro willa." 

We pledge ourselves to work in harmony to advance the in­
terest of this Congregation and the teachings of G-dts holy law, 
and to exemplify to our Co-religionists the great teachings of 
those who helped build this ancient house of worship to the glory 
of G-d. That peace may abide in our midst and charity reign 
supreme. 

To all of which we subscribe our names this 13th day in 
Siven 5853, May 28th, 1893. 

Isaac Lev 
J. Servadio 
Eugene Schrier 
I. Ber gman 

Louis Hess 
J". Engell 
Max Levy 

Signed: l, 

Henry Hess 
Israel J. Josephson 
Samuel Levy 

The following officers were elected on a motion that was 
made and duly passed; 

Isaac Levy -President 
EUgene Schrier - Vice-President 
Max Levy - Secretary and Treasurer 
Louis Hess 
J. Engell 
J. Servadio 

(1) 

00058-001 
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Meeting of May 28, 1893 (Cont'd) 

The following resolutions were passed: 

"Resolved - That the secretary of the Congregation be au­
thori~ed to procure such stationary, books and all necessities 
which may be required for the transaction of all business ap­
pertaining to this Congregation." 

ItResol ved - That this Congregation shall hold a meeting 
every two weeks for the next two months, and that a committee 
be appointed by the President to establish By-Laws, and submit 
the same for action to this Congregation at as early a date as 
possible." 

"Resol ved - That the President be empowered to draw up a 
contract for this Congregation that any minister who may officiate 
to this Congregation shall abide by the rules and regulations 
of this Congregation. tI 

It was voted that Rev, David Baruch of New York, N. Y. be 
recommended to the City Council of this City as the minister 
who shall officiate for this Congregation and that his term shall 
be from the 7th day of June 1893 to the 7th day of June 1894. 

It was voted that the secretary be a committee to wait upon 
the City Council at its next monthly meeting to refer to them 
the accepted candidacy of Rev. David Baruch of New York as the 
minister of this Congregation. 

"Resol ved - That Rev. David Baruch of New York, N. Y. be 
notified that he has been elected as Hassan (sic) of this Cong­
regation for one year dating fram the 7th day of June 1893 to 
the 7th day of June 1894, subject to the rules and regulations 
of this Congregation and the action of the City Council of the 
City of Nev~ort, R. I." 

"Resolved - That the 19th Street Synagogue of the City of 
New York be informed of the formation of the Congregation and 
its properly elected officers and its application to the General 
Assembly of this state for a charter. That we request of them 
the further assistance which they have in the past rendered in 
the loan of such property as has formerly been in use in the 
serVices. That we have elected Rev. D. Baruch as our Minister 
for one year; he to abide by such regulations as this Congrega­
tion may from day to day pass." 

Having been duly signed, it was moved, seconded and passed 
that the following petition, signed by the President and 
Secretary as representing this Congregation be presented to the 
City Council at its next monthly meeting. 

PETITION 

Newport, R. I. May 30/93. 

To the Honorable. 

The Mayor and Common Council 

00058-002 
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Newport, R. I., Tatluz 11th., 5653, (J\U"e 25, 189B) 

Mr •. Isaac Brandon, Esq. 

President Spanish anu. Portui,;;ese C(m~re;-atioll, 
~ 

Nev York City. 

Dear sir:/ 

..··1 3.);1 authorized Oy our COll[.re:L;·atiGn tG info!"'..;). you 
that .DS. official.cOUlllunicatioH iii caue to hand from your 
pGciy in rela.tiGl'l. te a CGmuittee you intended to senu ts meet 
~s for consultaicm in ma.tters pertaillin~ to Syna£;oCue naat­
:~e·rs:he:re •. YQur COnJuittee havinr.: arrived here unexpected 

. .-",e.CG:.lld. cmlY lea!"'..1 of their doin!:;'s "hile here frQ~ the per­
.senal vievTz. exchanli:ed betvreell theJ;l and our President anti 
Vice-President. The satter refered te carne before 0ur 
'fUll .aee:ti~ tG":~ay allli. after due consiueration Tie have C6l!le 
te the 'cGnclusien that we ca.nnot accept the stipulatioflZ. 
Which~ y(!U have 'fen-farded to us for your-Cen~re",a.ti€)D. i t'or, 
various, reasons, chieflY, the signing of Which 'v1O'C.ld be an 
acknowl~dgement . au our part of a. right vlhicr, VIe do not, as 
ye.t;i;kll0Vl thadr:.:..you posse:.;s, and Which we cannot le~allY rec- , 
ognize. 
. We' have adopted as our O\'m, SOllle of the stipulc.tioIlS, 
but cannot adopt them as a vrho le as We o.renot in possessio. 
of a;uy facts· which give your Co;:',.ti'Teg:1tion a rieJ:,t and power 
in the matter of making conditions. If you have'such . 
rights they should. be placed before us in a legal form and 
to our satisfaction, and if proven, rest assure~ all differ-

;. ences can be· adjusted • 
. We c lailllthat a.s a tiu IY orgu,nized Cong-reba tion we alone 

shoul~esto.blisR laws to govern ~id b~ide us in our actior~. 
So far vIe have been guidec. some..-m.ht by what you have 

SuemesteGl. ,.but we do not cOllsider ar;y su[;[;estion as obliGa­
tOry. " 

The establis~JUent of a clear title to the property xk 
shOUld be. your aim. certainly \'1e do not claim ally ownerShip 
in the prop~rtY. We look upon the CityGG.~of this Cit 
~s the~'Uardi8.J."ls of the SyuaGoGue in cOL.formato~ia 
passecl.bythe Ge~ero.l Asscnb ly of thisSta.te. .' . 

. The heirs-at-law, alo:r..e, can ;Jove in the ma.t1.er, anew 
hope you Vliil .seeLlhe justice of our posit ion. Althou~h we 
do not claim ownerShip in the properY,y'or appurtJUl3.nces, res 
assurei we 'Will guo.i·d the s;uue zealOUSlY for our pride in 
this ancient house of worship is dear .tci us anLi'incollIlecti 

.therewi th we 
;lJui lll·,it., 

ad.r:liration for those who he lped 

CJI000042 
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The Congregation, Jeshuat IS~ agrees to ~'!;. ::ld:;z:;.", ~ 

cognize wi thout qua.lification the ~le ~h p o"f t.he 9sIV 
/"\ .. 

gnega:tiolL BIt8aPi~1! 18P8&1 to. the synagogue buildj.ng, premises and 

fixtures. ~ f(~~ ;;..~~ 
. The ;fQ;gepegatlQn. shAaJi?I8peal~ upon receiving the abso-

lute surrender of said premses agrees to make a lease thereof to 

the Congregation Jeshuat Isreal for five years from February 1, 

1903, at the nom:tnal rent of one dollar yearly; said lease shall be 

in form .satisfactory to the landlord and shall contain such clauses 

as will obviate the necess,j. ty of any l®gal proceedj.ngs, so far as 
... 

possible, by either party to enforce its riehts thereunder. 

The pending liti~ation between th~ parties shall be discon­

tinued without costs to either as against the othero 

The undersigned having been appointed a cGrnmittee with power 

to adjust all ~tters 'in difference agree to the foregoing and will 

insist Ul)on the accepta."lce of this settlement b:r all neI'lbers of the./ 

Congregation and their loyal a.cceptance of the adjustment of d:1f-

ferenees. 
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A.t a Sl)6c1al MfH~t1~ of the Donm of Trns tees of the Oone~­

gationJeshnat Israel held at lTe'Wl'ort t Rhocte Island, on the '2._,--PC;-' 
day ot }.'ebruar".!, 1903, the followinc; wa.s l1nanil'101.tsly pas8ed: 

WHF.J\EAS, All matters in differenoe between this ConBreeation 

and Tu, Nal)oleon r.evy and others, Trustees, owners of the, SYnB£oeue. 

building at Newport, have bAem amicablr a;ettled ar.d. arljusted by 

:Messrs. Rngel, Josephson and Frant. a COl'Jl1l1 ttee &uthor1zeclto 

conter with t.he lia1d Trustee.; and 

WHERF..A8, The said COl'lDD.1 t tee hav~-tlB re !lQrt,ed the term, of 

said adjustment .• :1 t :16 now • 

REOOLVEDL That thR ~7~ ~41 J,,/,U' )~~~.d. arid 
, t" f/ f 

~4 a:~/n-r 01' tilis Congre6at1on be and they 

hereby are 811 thor1zed ann dir-ected to snrre:rnBr the IIOSsessionof 

the SYIlaS0Bue buildirlf), premises and parallherna11a l.eloneina 

thereto f\t. newport t to the said Trust6fJS, owners, of thE: l)rOp~rty, 

and to agree upon the tel'rJ8 and !)rov1s1.ons ot a lease from said 

Trustees to thls Congre&ation for the tem iit five ~ftars trom Peb­

ruary 1, 1903, at the nominal rent of one dollar yearly, in torm 

satisfactory to the landlord. 

r 
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THIS nmENl'URl!!, wade the 2nd day of Febru<"..r:,r, 

one thousand nine hundred and three BE'J"'Il.F.J<:N L. i\!Jl.]?tlLmN LF-VY, 

DAVID de"l!.EZA, ALBl'RT .r. ELIAS; ALFRElD LYONS, HJi:r-lRY H" [-EIu"n, 

JiIDGAR ,T. }TAfIlAlT, and SA1JUlI!L L. lITMAN, as Tl'1lstees, 'and 

N. !PAYLOR P1ULLIPS, t'- '$1-U.l...t:Lt, all of the City of l;el,; 

Yorlt, parties 01: the Ii rs t part, and the CONGREGA7JC11 

JJilBHUAT ISRAJilL, 0::' the City of He'lflJort, Bhatia Islull(i, party 

of the second part 

WIT N E S 3 E :I' H, 

That the said parties of the rira~ }art haV& 

l&1>1;on, &lui b1 tbeae presents do grant, dGmis9. a.nd to f~u·lJl 

let, unt-o the said party of the second part, ALL that CGl-­

ta1n tract of land, with the building- thereon, ~itua.te 

1ring &l1d being in the City of UeWllort, state of Iihocte Islr..ro 

whereon the Jewish S¥l1agogu~ now staDia, bounded. and de-

scribed as'to 11.0'115: SQUTHJ1RLY on Touro S.:r-eet, l;lne1;y 

tvo and Fo~y-s1x one HUndreths Fe6~; F.AS'i'EP.I.Y on 14nd cf 

the Yewpo:"t Historical 5ac!et¥, Ono Hll.ndred. and Nina a~d 

Sixty-five One Hundnths Feet; and WES7.ERLY on land (jr 

Geor&e P. La.wton: be said dl:rr.ensicns mOl"e or less. Wi t./J 
,ru.( /'Cl.rl' .• ,;{UA .. I<.4-lc-: .... ft.! . .(."""-f-,,'7It<J..u.:, . 

the Itppurtanar..cesl'. fo:' the tel'J!l of fivlt years l:ror:l the f1rst 

day 01' pebruary one thousand 11iIle Inmdred and th:n>e "-1: :!l~t 

annual. rent. or S\UII of One Dollar to be paid in 6(lua:.r.. 1",,,,:'ly 

payment~ in a.dvance on the 1st. day of February in ea.ch yea.-. 

J..}TD i .. t .1.s .&g.reed. ~ha~ if .any nmt .&haJ.1 be dtl £' 

and unpaid, or if default shall be made in allY of th.~ cove­

nants herein contained, then it shall be Ip..wful t'or t!,,, said 

parties of the first part to re-onter the said pra.li6f1'; end. 

the srune to have aga.in, repossess and eujoy. 

AND the said part:r or the sec~nd ;part de,;:!:! 

covenant to !lay to the said l'artles of the first; rart ~,h'~ 

_'_'h:.1-C~"""· .. ~ ....... ~ ______ -._ 

6 y * 'P WE & * 
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sa.id yearly ':'!tnt as herein ~recified. 

AlID the said l)arty of the IiEtcanct part flll't.h<:'l' 

COYltnant s that i 12 will not ass1 en th is lease, ncr Jet cr 

unllerlet; 'the whale or any :part of tbe sa:J.d l,r6nJisEts I nC:I" 

~e an1{' alterations there111 withont the writtell c<:,m'~nt 

of the sa.id l1a:rties of the first part umler the psnalt:J 

of :forfeitl.ll'e and dam,age:>; and thfLt it will nat occupy 
, 

or usa ~he saldprevds8s, no~ pe~t the same to be o~eupied , 
or used f'or any Pllrllose ot!:er than 11 ereln st.ated.. wi thou t 

the lika cCrlaent. uncler the lill:6 pena.lty. 

This lease and the term hereby vranteld is llJade 

upon "th& express cove-nant and OOlldi t iall that the party of 

the 'second part will cause th& same to be used am'l occu-

pied for the maintenance thera1n of the usual and stateQ 

religious 1'8rYiees accordine to the ritual rites l'.ml Cl1;;-

tOIlUl of the Orthodox Spanish and Portugese JeWS as at tl"t .. 

tine, prlLcticed in the 5yna.gogue of tlle Congrecat 1011 8hnari th 

Israel, in thlt City aX !'raw York. 

It 1s further agreed that be1"ore an~' r.,;:lnlster-

can ofriciate in said BynagcfiiUe, his appointment to tIlt! pOoi­

t10n must. t'irst be approved of' in writine; by a zajorit,;i' of 

the parties of the first part, or O'f their StlCctl!!S,~rll. 

JUrn at the expiration of the sa! d tel"m. t~fI said 

pa.rty of the seC0l1d part will quit and surrender the 

premises hereby de!'11sed, in as gOOd statEt and condition as 

reasonable use aDd w~r ~hereor will permit, uamae~s by the 

elSlllsnts axe opted. 

It is furthel' a[Sl'6ed b!,' and be1;ween the pnr-ti(,;i 

hersto, that shoul.1i any or the covenants, COIlditi0l1:' 01" 

agreen:ents. herein stated. be violated by the pa.rt.y c,f tt,e 

saeona FB.l-t, then and in tha1; event the term hl'lT?-b? f"".nte.d. 

~hnll ceas& anc! determine and tilili J,SR.SE> sh.o,l1 b~c<1'~-" T!nll 

ew htfi ----
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into posiielis:l.on of said premises; and ma!, oust tIle Jlart.:r 

of the 5~eQnd part th6rs!~om or may recover possession or 
the same in any approprla.~e act-ion a.s againat a t~ncmt 

holdhlg DYer his term.. 

And the said parties of the first r-art do ccve­

r.ant that the said r~~Y of the second part, on payl~ 

the said yearly rent, and perfOrming the covenants afore­

said, shall and Day peaceably ffild quietly have, hold and 

enJ 0,. the said. demised premises ter the term aroresaid. 

MID IT IS FURTHER UlIDERSTOOD AND AGRF.ED) thut 

the COVGllWItd and agreellient.s contai ned in the wi thin 

Lease ara binding on the parties hereto ~d their le£al 

representatives. 

Sealed and delivered 
• , in the presence or 

~ ....... f-~~·:"Jc •. 'l~' .'"(~'~ 1-,< /"''1 '-~ 
AJ.--r..l.· (. ,-.~ J t\. '/r.... :r ~ r-~-.r:., 

!rtf-~f~"'~~ 
f~~, '\'r ,'-___ e.£(.~ ... J 

\"1 ';", 
',. !", 

(" _ .. r' . '. 
( .. ' ( ! ·'J·1,' I (.~' f • 

E 

00148-004 

. i··· 

.).y.: ,. 
./ , . 

j ~ , 

, ..... 

~. I 

Mt. 

CJI000475 

AD127

demarcoj
Line



o 

o 

o 

"j ._--------------......;--.. _--_. __ •... _._-

~i.TV. 
C1r~Y 
COIJll,y 

(t' ;:~: Y()HJ<) 
01' rHr:: YORl; ) f f. 
O·~ 1"\T-~"! y() ,':1' } 

On 1:,.:!!' ct:.-ut./{t ... :'l~~:." r~('" :1tyl~2.'~1::.:·_·~r i:·~ ~:~"! ~:.-; ,_ 

;t:k1~~':"~ 
~;.-,r-j;"c. . 

. '. .$-I 11.L-v1v-A"- ".:-,. 6~' ,..,.':'iJ- ~'2 ,>.~. 
':kt~ .A:v-, "t(1], , f.,'--".;LI~~ <LH~'--7~ )~-;.~ 
~~) ,}",F,~ ... .." S·d.., ~ j-!')..<l-~-', ....... 

___ J ~,-....:J ,.'j;.c~"J. ,~.-~~ n .... .f~~ ir-_ f.~ 
/~ Io-<A..J-~ ~ ~ /[;.. f« ~~ .-_~_~, <~-) 

J~ j) .• 'd_ / "_ 0 ~ . 
,...~.~ ~ ~J.').. .. )_~...,(- ... ~ ~~~ ~'----"--'- Q<...... ..... _J 

L"r ;,~""" ;"'<-0- ~ .'- ~~::> ~,<'o7 0 t:~~" f 0_ 

-----------------------

00148-005 
CJI000476 

AD128



-4-

into possession of said premises and may oust the party 

of the second part therefrom or may recover possession of 

the same in any appropriate action as against a tenant 

holding over his term.

And the said parties of the first part do cove­

nant that the said party of the second part, on paying 

the said yearly rent, and performing the covenants afore­

said, shall and may peaceably and quietly have, hold and 

enjoy the said demised premises for the term aforesaid.

AND IT IS FURTHER UNDERSTOOD AND AGREED, that 

the covenants and agreements contained in the within 

lease are binding on the parties hereto and their legal

representatives.
Sealed and delivered 
in the presence of

The words and paraphernalia belonging 

thereto; interlined before signing Congregation Jeshuat Israel 
by Julius Engel 
I.J. Josephson 
D. Frant

W. P. Sheffield 
as [illegible -one word]

Committee.
Henry Belais 
Napoleon Levy
Albert J. Elias [trustees]
N. Taylor Phillips
Edgar J. Nathan
Alfred Lyons
David de Meza
Samuel J. Hyman
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Michael A. Ursillo 
Andrew M. Thitz 
Scott A. Ritch* 
*Also admitted in Mass. 

Alvin Deutsch, Esq. 
McLaughlin & Stem 
260 Madison Avenue 
New York, NY 10016 

URSILLO, TErn & RITCH, LTD. 
COWlsellors At Law 

2 Williams Street 
(at South Main Street) 

Providence, Rhode Island 02903-2918 

November 5, 2001 

Tel. (401) 331-2222 
Fax (401) 751-5257 
Cable: LINCOLN 

Re: Touro Synagogue - National Trust for Historic Preservation - Operating Agreement 

Dear Alvin: 

As per our conversation, enclosed please find a copy of the Operating Agreement 
between the National Trust for Historic Preservation, Congregation Jeshuat Israel, and the 
Society of Friends ofTouro Synagogue National Historic Site, Inc. Although this agreement was 
signed in front of thousands of people, I have been assured by the other organizations, and can 
assure you on behalf of the Society, that we will amend it if there are any problems on the part 
of Congregation Shearith Israel. . 

Without depriving you of the pleasure of reading the agreement, I will point out the 
following elements which I believe you will look favorably upon. First, it is an "Operating" 
Agreement related only to the operation and not the ownership of the site. Secondly, as indicated 
in the third "whereas" clause, the lease with Congregation Shearith Israel is explicitly 
acknowledged. Furthermore, at the end of Paragraph 3, it is specifically acknowledged and 
agreed "that the primary use of Touro Synagogue is as a place of worship, and that the public 
visitation is a secondary use ofthe property." 

As to the rest of the agreement, you will note that it essentially focuses on the ability of 
the organizations to assist one another, and to do joint fund raising and pUblicity initiatives. 
"Consultation" is the thrust of this agreement. As to any changes in the Synagogue, our only 
requirement is to submit them to the National Trust for Historic Preservation for review, and then 
to consider their comments. They have no control over it. Finally, although the term is for fifty 
years, it can be terminated upon one hundred and eighty days notice of any party for any reason, 
and we have a liquidated damages clause of only $100.00. 
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Alvin Deutsch, Esq. 
November 5,2001 
Page 2 

In summation, we think that this will he a wonderful opportunity for Touro Synagogue, 
both to help us in our capital campaign which will preserve the Synagogue for another two 
hundred years, and to present this cherished treasure to a nationwide audience of historic 
preservationists. 

After you have had a chance to review the document, would you please contact me with 
any comments that you may have. 

Sincerely yours, 

AMT/cs 

cc: Jane Sprague, Executive Director 
David Bazarsky, Co-President, Congregation Jeshuat Israel 
Laura Pedrick, Co-President, Congregation Jeshuat Israel 

B:IDOCS\ANDY\Touro 200!IDeUl&ch.A!vin - llOSOl.wpd 

00364-002 

TSF000723 

AD131



HISTORIC SITE OPERATING AGREEMENT 

IQJJR.Q .. S.YN.AQQ.Qlm 

This Agreement made this [Ji!xJay of och!&r2001, by and between the 

CONGREGATION JESHUAT ISRAEL OF NEWPORT, a religious non-profit corporation 

created under the laws ofthe State of Rhode Island, with principal offices at 85 Touro Street, 

Newport, RI 02840 (hereinafter called the Congregation Jeshuat Israel or the Congregation), 

THE SOCIETY OF FRIENDS OF TOURO SYNAGOGUE, NATIONAL HISTORIC SITE, 

INC., a non-profit, non-sectarian charitable and educational corporation organized under the laws 

of the State of Rhode Island, with principal offices at 85 Touro Street, Newport, RI 02840 

(hereinafter called the Society), the NATIONAL TRUST FOR HISTORIC PRESERV ATION 

IN THE UNITED STATES, a charitable, educational, nonprofit corporation created by the 

Congress of the United States, with principal offices at 1785 Massachusetts Avenue, N.W., 

Washington, D.C. (hereinafter called the "National Trust"). 

WHEREAS, Touro Synagogue, located on To1,lro Street, Newport, Rhode Island 02840, 

is historically and architecturally significant as the earliest surviving American synagogue 

building, as a place representing the development ofthe principle of religious freedom in 

America, and as an outstanding example of the work of eighteenth century architect Peter 

Harrison; 

WHEREAS, Touro Synagogue was designated a National Historic Site pursuant to an 
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Order of March 5, 1946 and was listed in the National Register of Historic Places on October 15, 

1966; 

WHEREAS, the Touro Synagogue is an active place of worship of the Congregation 

Jeshuat Israel, which has possession ofthe site through a lease with Congregation Shearith Israel 

as owner; 

WHEREAS, the Touro Synagogue is interpreted to the public by the Society as a national 

historic site concerning the history of the Synagogue, the city of Newport, and the development 

of religious freedom as an inherent and guaranteed civil right. 

WHEREAS, in the maintenance and interpretation of the Touro Synagogue, the 

Congregation Jeshuat Israel is assisted by the Society of Friends of Touro Synagogue, Inc. 

WHEREAS, the Congregation Jeshuat Israel, the Society and the National Trust mutually 

desire and intend to enter into a relationship respecting the Touro Synagogue pursuant to which 

they will support and benefit each other, such a relationship to be governed by this Agreement; 

WHEREAS, the National Trust is willing to provide to the Congregation Jeshuat Israel 

and the Society the benefits respecting the Touro Synagogue and the Congregation Jeshuat Israel 

and the Society are willing to undertake the obligations respecting the premises, as set forth in 

this Agreement; 

2 
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NOW, THEREFORE, for and in consideration of their mutual covenants, agreements and 

undertakings hereinafter set forth, the Congregation Jeshuat Israel, the Society and the National 

Trust hereby agree as follows with relation to the Touro Synagogue: 

1. N~JiQg~1 :r.m~tHi.~t.Qric.Sjte. The National Trust, the Congregation Jeshuat Israel 

and the Society agree that, for a term of fifty (50) calendar years beginning as of October 1, 

2001, unless terminated prior thereto pursuant to Paragraphs 20 or 22 of this Agreement, the 

Touro Synagogue on Touro Street, Newport, Rhode Island, shan be presented to the public and 

treated by the parties as a National Trust Historic Site, as indicated herein. 

2. Qggsideration. The consideration for this agreement is the mutual covenants and 

promises made herein. No monetary compensation is contemplated by the terms of this 

agreement except as expressly stated herein or as may be mutually agreed between the parties. 

3. Cooperation. The National Trust, Congregation and the Society agree to 

cooperate fully with each other in the treatment ofthe Touro Synagogue as a National Trust 

Historic Site, including the preservation, interpretation, visitation and marketing of the property, 

and the properties associated with the Synagogue, including the Levi Gale House, the historic 

Jewish Cemetery, Patriots Park and the proposed visitor's center (hereinafter the Associated 

Properties). It is acknowledged and agreed that, in the performance of this agreement, any 

obligation of the Congregation Jeshuat Israel specified herein may be performed by the Society 

on behalf ofthe Congregation. It is further acknowledged and agreed that the primary use of 

3 
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Touro Synagogue is as a place of worship, and that the public visitation is a secondary use ofthe 

property. 

4. Preservation. Congregation agrees to continue to maintain, preserve and 

administer Touro Synagogue and the Associated Properties so as to protect and preserve the 

historical integrity of their features, materials,. appearance, workmanship, and environment, in 

accordance with the Secretary of the futerior's Standards for the Treatment of Historic 

Properties, as amended from time to time. The Congregation Jeshuat Israel further agrees to 

develop and utilize a Maintenance Manual for the site that is consistent with the Model 

Maintenance Manual for National Trust Historic Sites, as it may be amended, modified or 

supplemented from time to time. 

5. Conservation. Touro Synagogue will continue to reflect appropriate standards for 

conservation of its museum collection. The Congregation J eshuat Israel agrees that it will 

continue to maintain, preserve and administer Touro Synagogue so as to protect and conserve the 

related collections in its ownership, possession or control, in a manner substantially similar to the 

National Trust Collections Care Manual, the Objects Policy, and the Housekeeping Manual, as 

they may be amended, modified or supplemented from time to time. 

6. futerpretation and Education. Congregation Jeshuat Israel agrees that it will 

continue to interpret Touro Synagogue to a broad and diverse audience, so as to accurately and 

honestly interpret the history of the site in the context of larger themes of American history and 

culture. 

4 
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7. Other Standards. Touro Synagogue will continue to reflect appropriate standards 

of archaeology and use. The Congregation agrees that it will continue to take into consideration 

the Secretary of the Interior's Standards for the Treatment of Historic, as they may be amended, 

supplemented or modified from time to time. 

8. Review by the National Trust. The Congregation agrees that it will advise the 

National Trust of plans to substantially develop and modify the operation or maintenance of 

Touro Synagogue or the Associated Properties, including substantial changes to the physical 

fabric of the properties, to the collection, to the interpretive and educational program or other 

programs related to the preservation and interpretation of the properties. Prior to implementing 

. any substantial change or plan, the Congregation agrees, except in emergencies, to give the 

National Trust an opportunity to participate in the planning process and to review plans and 

specifications for projects; In the event that the National Park Service is reviewing plans 

pursuant to an agreement between the Congregation and the National Park Service, the National 

Trust will not duplicate the review of the National Park Service. The National Trust agrees to 

submit to the Congregation (or to the Society as appropriate), as soon as possible, but in no event 

later than thirty (30) days following receipt of any such plans, such advice and recommendations 

as the National Trust may deem appropriate. The Congregation agrees, in finalizing plans, to 

give serious consideration to all advice and recommendations of the National Trust but the 

ultimate decision with respect to all proposals shall be made in the sole discretion ofthe 

Congregation (or the Society as appropriate). All costs of such implementation will be the 

responsibility of the Congregation or the Society except for any costs incurred by the National 
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Trust in participating in the planning and reviewing such plans, and rendering advice and 

recommendations, which costs shall be the responsibility of and borne by the National Trust. 

9. Visitation. 

A. Open to Public. The Congregation agrees to keep Touro Synagogue open for 

public visitation during reasonable hours not less than 200 days each year. It is understood that 

the hours of visitation may be substantially reduced during the off-season. The parties 

acknowledge that the primary use of Touro Synagogue is as an active synagogue for religious 

services and that public visitation will not be pennitted when the property is being used for 

religious purposes. 

B. Visitation Rights of the National Trust. The National Trust's Trustees, officers, 

employees and members shall, during the public visitation hours provided for above, have the 

right of visitation to Touro Synagogue upon presentation of a current membership card, without 

payment of admission fee or any other charge or expense, except for events or programS for 

which a special fee may be charged. 

C. Membership Initiatives. The Congregation agrees to make National Trust 

membership brochures available and to sell National Trust memberships at the Synagogue or 

visitors center. In addition, the Society and the National Trust agree to consider joint 

membership initiatives including the design of a National Trust display at the site, subject to the 

mutual agreement of both parties. The National Trust agrees to display the brochures for the 

Synagogue and membership applications to the Society in its National Office. 

10. Publicity. Promptly following execution of this Agreement, the Congregation and 

6 
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IN WITNESS WHEREOF, the parties have hereunto set their hands and affixed their 

respective seals, the day and year first written above. 

CONGREGATION JESHUAT ISRAEL OF NEWPORT 

SEAL 

SOCIETY OF FRIENDS OF TOURO SYNAGOGUE, INC. 

BY:a~Id!l~'~/; __ Dare;tJ(L~_/_ 
/.~// 

SEAL 

NATIONAL TRUST FOR HISTORIC 
PRESERVATION IN THE UNITED STATES 

By: __ jjJ}1-~ ~kt~Dare_~Ii) /1 7 ?el_ 
SEAL 

DRAFT #4a, 10/4/01 
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I Home I Visit I Congregation Jeshuat Israel I 

NATIONA L HIS TO RI C SITE 

History & Learning I Photo Galleries I Contact Us 

Origins 

First Jews in Newport. The small but growing colony of Newport, Rhode 
Island received its first Jewish residentsin the 17th century, possibly as early 
as 1658, Fifteen people arrived from Barbados, where a Jewish community 
had existed since the 1620s. They were of Spanish and Portuguese origin; 
their families had migrated from Amsterdam and London to Brazil and then 
the islands of Suriname, Barbados, Curayao and Jamaica, Upon their arrival 
they formalized a new congregation in Newport (the second oldest Jewish 
congregation in the United States) calling themselves 'Yeshuat Israel', By 
1677, the community realized the need to acquire land for a Jewish 
cemetery. Two of the original immigrants, Mordechai Campana I and Moses 
Israel Paeheco purchased the lot at the corner of what is now Kay and Touro 
Streets for this purpose, 

Leaders of the first 15 Jews to settle in Newport included Mordechai Campana I, Moses Israel Pacheco, Simon Mendez, and Abraham Burgos, 
In the 1680s they tested the British Navigation laws which prohibited aliens from engaging in mercantile trades, In 1684 The General 
Assembly of Rhode Island resolved that the group were able to conduct business, and that they were entitled to the the full protection of the 
law as "resident strangers", 

Building the Synagogue 

Through the early and middle 1700s, Newport rose in prominence and importance, taking a leading role in the shipping and mercantile trades 
of the American Colonies, By 1758, the Jewish population had grown sufficiently that there was need for a larger, permanent gathering place 
and a house of worship. The Congregation accepted the offer of Newport resident Peter Harrison, who volunteered to design a new building to 
house the synagogue, Harrison, a British American merchant and sea captain, was self-tutored in architecture, studying mostly from books and 
drawings, He had already completed the building of Newport's Redwood Library and King's Chapel in Boston, Construction began on the 
"Jews Synagogue" in 1759. At the same time, Harrison was also building Christ Church in Cambridge, Massachusetts and the Brick Market in 
Newport, 

A number of theories have been put forth as to how Harrison, having no direct experience of the needs and 
requirements of a Jewish house of worship, could execute the elegant design of New England's first synagogue, He 
had a limited choice of earl ier models to draw on in the Western Hemisphere. He might have seen the Mikve Israel 
Synagogue on the island of Curayao, Their first building was constructed in 1703 and their second building had been 
dedicated in 1732. Congregation Shearith Israel in New York had also already built their first Mill Street Synagogue 
(dedicated in 1730), Jewish communities throughout America's mid-Atlantic region and in the Caribbean were 
closely tied to Newport's Jewish citizens through family and business interests. Generous financial support also came 
for the new building in Rhode Island from both of these congregations and from the Jewish communities in London, 
Jamaica, and Surinam, 

For the building's exterior Harrison drew on his knowledge of and enthusiasm for Palladian architecture, He is 
credited with being one of the first to bring this popular European architectural style to the American colonies, For the 
interior, his best references came directly from the members of the congregation, notably, the Hazzan [prayer leader], Isaac Touro, who had 
only recently arrived from Amsterdam, The Newport building was completed in 1763 and was dedicated during the Chanukah festival 
celebrations on December 2nd of that year. The dedication ceremony was a regional celebration attended not only by the congregation, but also 
by clergy and other dignitaries from around the colony including Congregationalist Minister Ezra Stiles who later became the president of Yale 
University. His diaries have proven a treasure trove of information on Newport, the Rhode Island colony, and the Jewish community of the 
mid-eighteenth century. 

From the Revolution to the First Amendment 

At the onset of the American Revolution, the British occupied Newport and many of the Jewish residents of the city fled, removing their 
families and businesses to Massachusetts, Connecticut, and New York. Remaining behind was Isaac Touro, who kept watch over the 
synagogue as it became a hospital for the British military and a public assembly hall . During the occupation, the British troops, desperate for 
wood during the long, cold winters tore down and burned a number of local residences and buildings, The synagogue's usefulness as a hospital 
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ward and meeting house kept it from the same fate. In October 1779 the King's troops evacuated Newport and within a year or two many of the 
Jewish families returned to town and took up their businesses again. 

In August 1790, three months after Rhode Island had joined the United States by ratifying the Constitution, George Washington chose to visit 
Newport for a public appearance to rally support for the new Bill of Rights. As part of the welcoming ceremonies for the President of the 
United States, Moses Mendes Seixas, then president of Congregation Yeshuat Israel, was one of the community leaders given the honor of 
addressing Washington. In his letter of welcome, Seixas chose to raise the issues of religious liberties and the separation of church and state. 
Washington's response, quoting Seixas' thoughts, has come down to us as a key policy statement ofthe new government in support of First 
Amendment rights. 

The Quiet Years 

The War for Independence and the occupation by the British took their toll on the region's economy. The rival ports of New York, Philadelphia, 
Charleston, Savannah, and Boston quickly overshadowed Newport's hold on the mercantile trades. Many of the Jewish merchants of Newport 
already had business interests in these cities. By the time the War of 1812 ended, most of the Jewish families had moved to newly forming 
synagogue communities in the rival cities. The Newport synagogue was being used infrequently, opened only during holy days and for 
funerals. Eventually, the remaining congregants decided to lock the doors. Stephen Gould, a member of a local Quaker family and good friend 
to many of the former Jewish residents of Newport, was engaged as caretaker. Legal oversight of the building, its contents, and its deed was 
handed to Congregation Shearith Israel of New York. From the Synagogue's beginning there had been a close relationship between 
Congregation Yeshuat Israel of Newport and the older Spanish-Portuguese community in New York, just over one day of sailing distant. In 
fact, many of the founding families of Newport had come originally from Congregation Shearith Israel and it was from the New York 
community that they had obtained several ritual objects for their services. 

Naming the Synagogue 

Through the first half of the nineteenth century, even as the Jews of Newport dispersed, they did not relinquish their sense of responsibility to 
their synagogue or to their burial ground. As members died, their bodies were retumed to Yeshuat Israel for interment. Newport natives 
Abraham and Judah Touro, sons ofIsaac Touro, both provided bequests to see to the perpetual care and maintenance of the Congregation's 
properties. 

In 1820, Abraham Touro had a brick wall built around the cemetery, and when he died in 1822 he bequeathed $10,000 to the State of Rhode 
Island for the support and maintenance of the "Old Jewish Synagogue" in Newport. He made an additional bequest of $5,000 for the 
maintenance of the street which runs from the cemetery down the hill to the synagogue building. As a result of his generosity, the street was 
named "Touro Street." When the state legislature accepted Abraham's gift, they were the first to publicly refer to the synagogue as "Touro (or 
Touro 's) Synagogue." 

Abraham's brother, Judah Touro died in 1854. Prior to his death he had seen to the replacement of the wall his brother Abraham had built thirty 
years prior, which was in disrepair. The brick wall was replaced with a granite and wrought iron enclosure. When Judah died, his will, which 
was published in several languages around the world, left bequests to both Jewish and non-Jewish charitable organizations in the United States 
and abroad. To Newport he gave $10,000 towards the ministry and maintenance ofthe synagogue, $3,000 towards building repairs and book 
purchases for the Redwood Library, and $10,000 for the Old Stone Mill, with the property to become a public park. Both brothers, Abraham 
and Judah Touro, are hailed as amongst the first great American philanthropists. 

New Beginnings 

! T~~l~~ ' , " 
S\IIagogur 

'*""'1~RI I?ft', ----

) ,.lngt>/? 
>~ MMntbbn 

To 
..... 

\. ('.of'OI''I'' WMfu,,!I''' 

~""""~J~~~~~~~~ 

The end of the nineteenth century ushered in new life for the Touro Synagogue with the arrival of the 
eastem European Jews to the United States. In 1881, the "new" Jewish community of Newport 
petitioned Congregation Shearith Israel to reopen the town's synagogue for services and to appoint a 
permanent rabbi. Abraham Pereira Mendes of London was called to Newport, arriving in 1883 and 
served as the Rabbi to Congregation Yeshuat Israel for ten years. During and following this period, 
Congregation Shearith Israel in New York retained rights to the building but an independent 
Congregation Jeshuat Israel [sic] was re-established, choosing to affiliate as an Orthodox community 
following Spanish Portuguese ritual traditions. A lease amount of $1 per year is still paid by the 

current Newport congregation to Congregation Shearith Israel for use ofthe building and grounds, which are still owned by the New York 
group. 

Then in 1946, Touro Synagogue, as it is now known, was designated a National Historic Site. The Friends of Touro Synagogue (now the Touro 
Synagogue Foundation) was established two years later to aid in the maintenance and upkeep of the buildings and grounds as well as to raise 
funds for and to publicize the history of the Touro Synagogue. Each year, the Touro Foundation sponsors an educational lecture series and 
holds a public reading of the George Washington letter as a celebration and pronouncement of religious freedom. The synagogue remains an 
active house of worship and is also toured by thousands of visitors every year. 
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