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INTEREST OF THE AMICI*

Amicus Cavary Chgpd O'Hare is a is a nondenominationd church located in
Franklin  Park, Illinois that currently condsts of gpproximady 200 congregants—a
population that has doubled in the las year and continues to grow—that its present
facility cannot accommodate. As a result of Franklin Park’s discriminatory Zoning Code,
described below, Cavary Chape has been unable to use red property (for which it has a
purchase contract) for purposes of rdigious exercises Cavay Chape is currently in
litigation in the Northern Didtrict of Illinois federd court, and the outcome of C.L.U.B. v.
City of Chicago will profoundly affect the outcome of its own case. Calvary Chapel
O'Hare v. Village of Franklin Park, Civ. No. 02-3338 (N.D. Ill. complaint filed May 9,
2002).

The Franklin Park, Illinois Zoning Code discriminates againg religious land uses
in violation of the First and Fourteenth Amendments and RLUIPA. Places of worship are
not permitted in its commercia didricts, even as a specid or conditiond use  See
generally FRANKLIN PARK, ILLINOIS ZONING CODE 8§ 9-5A et seq. By contrast, severd
nonreligious assembly uses are permitted as of right in commercid districts® and many

other assembly uses are permitted as a conditiond use® Franklin Park, as a matter of

 All parties have consented to the filing of this brief.

2 Assembly uses permitted as of right in Franklin Park’s commercid districts include
Daycare centers, Governmental buildings, Restaurants, Art shops, Galleries, Banquet hdls, Art
sudios, Clubs and lodges, Schools: music, dance, Libraries, Museums, Art galeries, Mesting
halls, Gymnasiums, Theater, indoor, Ticket agencies, amusement, Drive-in establishments, Hotels
and motels, Massage salons, Public baths, Schools, vocational or trade. See FRANKLIN PARK
ZONING CODE 88 9-5A-2, 9-5B-2, 9-5C-2. These permitted assembly uses are both for-profit and
non-profit assemblies. Seeid. § 9-5B-2 (* Clubs and lodges, nonprofit and fraternal”).

¥ Assembly uses that are permitted in Franklin Park’s commercia districts subject to
obtaining a conditiona use permit include Parks, Libraries, Other public uses, Taverns, Cocktall
lounges, Amusement center, Amusement establishments, Bowling aleys, Pool hdls, Dance halls,
Skating rinks, Recreation buildings, Community centers, Tanning salons, Shooting gdleries,



municipd whim, has permitted certain other churches to locate in the commercid
digricts (contrary to its own Code), but has declined to extend the same latitude to
Cdvay Chapd, thus cregting a sysem of discriminatory enforcement that dso burdens
the Church’ s religious exercise.

Amicus The Becket Fund for Religious Liberty is an interfaith, nonpartisan public
interest law firm dedicated to protecting the free expresson of dl rdigious traditions, and
the freedom of reigious people and inditutions to paticipate fully in public life.  The
Becket Fund litigates in support of these principles in state and federd courts throughout
the United States, both as primary counsd and as amicus curiae. Accordingly, The
Becket Fund has been heavily involved in litigation on behdf of a wide variety of
religious minigers and inditutions under the Condtitution and the new Rdigious Land
Use and Inditutionalized Persons Act of 2000, 42 U.S.C. 82000cc et seq. (“RLUIPA” or
the “Act’).* The Becket Fund aso represents Calvary Chapel O'Hare in its litigation

againg Franklin Park.

Amusement parks, Permanent carnivas, Kiddie parks, Outdoor amusement facilities, Stadiums,
Auditoriums, and Arenas. See FRANKLIN PARK ZONING CODE 88 9-5A-3, 95B-3, 95C-3.
These uses are both for-profit and non-profit uses. See id. 8 9-5B-3 (“Recreation buildings and
community centers, noncommercia™).

* See e.g., Haven Shores Community Church v. City of Grand Haven, 1:.00-CV-175
(W.D. Mich.) (consent decree signed Dec. 20, 2000); Congregation Kol Ami v. Abington
Township, 161 F. Supp. 2d 432 (E.D. Pa 2001); Freedom Baptist Church v. Township of
Middletown, 2002 WL 927804 (E.D. Pa May 8, 2002) (upholding RLUIPA’s congtitutionality);
Refuge Temple Ministries v. City of Forest Park, Civ. No. 01-0958 (N.D. Ga. filed Apr. 12,
2001); Unitarian Universalist Church of Akron v. City of Fairlawn, Civ. No. 00-3021 (N.D. Ohio
filed Dec. 4, 2000); Missionaries of Charity, Brothersv. City of Los Angeles, Civ. No. 01-08511
(C.D. CA. filed Sept. 19, 2001); Cottonwood Christian Center v. City of Cypress, Civ. No. 02-60
(C.D. Cal. filed Jan. 15, 2002); Pine Hills Zendo v. Town of Bedford, N.Y. Zoning Bd. of Appeals,
No. 17833-01 (N.Y. Sup. Ct. filed Nov. 6, 2001); Castle Hills First Baptist Church v. City of
Castle Hills, Civ. No. 01-1149 (W.D. Tex. removed Dec. 14, 2001); Redwood Christian Schools
v. County of Alameda, Civ. No. 01-4282 (N.D. C4l. filed Nov. 16, 2001); Temple B’ Nai Sholom
v. City of Huntsville, Civ. No. 01-1412 (N.D. Ala removed June 1, 2001); Hale O Kaula v. Maui
Planning Comm' n, Civ. No. 01-615 (D. Haw. filed Sept. 19, 2001); Living Waters Bible Church



This brief is limited to whether a Zoning Ordinance that, on its face treds
religious assembly uses of land worse than a myriad of other nonrdigious assembly uses
of land violates the Free Exercise and Free Speech Clauses of the Firs Amendment, the
Equa Protection Clause of the Fourteenth Amendment, and the Equa Terms provison of
RLUIPA. We have reviewed the Appelants brief on file, and we believe that our brief

does not repeat mattersin that brief.

INTRODUCTION

Fundamentd conditutiond rights—those of free exercise of rdigion, free
expresson, and freedom of association, along with equa protection and due process of
the laws—are under dire threat from municipdities that unduly burden, discriminate
agang, and even diminae entirdy from their borders places of worship® through the use
of ther land use laws. Governments have been emboldened by a patchwork of lower
court decisions® within this Circuit, whose little guidance is often contradictory. Even the
recent codification of these protections of religious exercise by the United States

Congress and the lllinois legidature has yet to have the desred effect of semming the

v. Town of Enfield, Civ. No. 01-450 (D.N.H. removed Nov. 30, 2001); Greenwood Comm’y
Church v. City of Greenwood Village, Civ. No. 02-1426 (Colo. D.C. filed 2002).

> The terms “place of worship,” “religious indtitution,” and “church’ are used
interchangeably in this Brief. The City of Chicago uses the term “Church” to designate the use of
land for religious assembly. See CHICAGO ZONING ORDINANCE 8§ 11.10-7.5; CITY OF CHICAGO
BuiLDING CoDE § 13-56-070.

& Compare Al-Salam Mosqgue Fdn. v. City of Palos Heights, 2001 WL 204772 (N.D. Ill.
2001) (holding that “preventing a group from purchasing land to be used as a mosgue is a burden
on the exercise of religion”) (attached as Exhibit A), Love Church v. City of Evanston, 671 F.
Supp. 515 (N.D. Ill. 1987) (holding that discriminatory ordinance requiring churches to obtain
special permit violated equal protection clause), vacated on other grounds, 896 F.2d 1082 (7"
Cir. 1990), and Vineyard Christian Fellowship v. City of Evanston, Civ. No. 00-798 (N.D. IlI.
2000) (granting preliminary injunction permitting church to conduct worship services) (attached
as Exhibit B), with International Church of the Foursquare Gospel v. City of Chicago Heights,
955 F. Supp. 878 (N.D. Ill. 1996) (denying church preliminary injunction); and C.L.U.B. v. City
of Chicago, 157 F. Supp. 2d 903 (N.D. IlI. 2001).



tide. The lower court decision in the case a bar, perhaps the example most hogtile to free
exercise rights, must be reversed to leave room for the traditiond and criticd role that
churches perform in our society. Governments at dl levels must know that they cannot:
Discriminate againg rdigious uses of land, while permitting a hogt
of other land uses involving assemblies of people with dmilar
externd effects,
Subdantidly burden rdigious land use—an integrd pat of
associdive religious  exercise—through sysems of  individudized
assessments unless the burden is the least redrictive means of
achieving a compdlling governmentd interest;
Subject the right of places of worship even to exis to the paliticd
whims of its bureaucrats;
Define the “proper” church as one that exists only in residentiad (or
only commercial) aress, or
Otherwise subject places of worship to unreasonable or irrationa
regulation.

Through the patent hodility exhibited to rdigious inditutions in its Zoning
Ordinance, the City of Chicago’'s land use authorities have managed to violate dl of these
prohibitions.  This brief only addresses the fird issue preventing municipdities from
tresting the use of land for religious assambly worse than the use of land for nonreligious

assembly, as codified by RLUIPA’s“Equa Terms’ provision.

ARGUMENT
“At a minimum, the protections of the Free Exercise Clause pertain if the law at
isue discriminates againg some or dl religious beliefs or regulates or prohibits conduct
because it is undertaken for religious reasons.” Church of the Lukumi Babalu Aye, Inc.
v. City of Hialeah, 508 U.S. 520, 532 (1993). A “church” or “place of worship” is the use

of land for the purpose of religious exercise’ As described infra, The City of Chicago

’ See generally AMERICAN PLANNING ASSOCIATION, A SURVEY OF ZONING DEANITIONS
10 (T. Burrows, ed. 1989) (defining “church or place of religious worship” as “An ingtitution that



soecificdly targets religious assemblies for inferior treatment in relation to a hogt of
nonreligious assemblies.  This discrimination violates RLUIPA and the condtitutiond
prohibitionsit serves to codify.

Chicago’'s Zoning Ordinance, On Its Face, Prefers Nonr €igious Assembly
Land Uses Over Religious Assembly L and Uses.

The City of Chicago’'s own Building Code both defines and lists “assembly” uses

of land:

Buildings, or parts thereof, designed or used for the assembly of persons for
cvic, politicd, educationd, religious, socid, recregtiond or other sSmilar
activities shdl be classfied as Class C, Assambly Units. Class C, Assembly
Unites shdl include, among others, the following:

Amphiteaters Concert hdls Passenger sations
Aquariums Convention hdls Plangtariums

Armories Court rooms Payhouse-in-the-round
Art gdleries Dance hdls Radio and T.V. studios
Assmbly hdls Exhibition areas Recregtion halls
Auditoriums Field houses Restaurants

Bdlrooms Funerd parlor Rinks

Banquet hdls Gymnasum Schools

Boards of trade Lecture hdls Stadiums (indoor)
Bowling dleys Libraries Swimming pools (indoor)
Churches Motion picturehouses  Taverns

Community houses Museums Theaters

Community theatricd center  Night clubs
CITY OF CHICAGO BUILDING CODE § 13-56-070. What is remarkable about this lig is

that, throughout its Zoning Ordinance, Chicago treats most of the nonreligious assembly

people regularly attend to participate in or hold rdigious services, meetings, and other activities.
The term ‘church’ shall not carry a secular connotation and shall include buildings in which the
religious services of any denomination are held.”); AMERICAN PLANNING ASSOCIATION, A
GLOSSARY OF ZONING, DEVELOPMENT, AND PLANNING TERMS 62 (M. Davidson & F. Dolnick,
eds. 1999) (defining “church” as “A building wherein person regularly assemble for religious
worship and which is maintained and controlled by a rdigious body organized to sustain public
worship, together with al accessory buildings and uses customarily associated with such primary
purpose. Includes synagogue, temple, mosque, or other such place for worship and religious
activities.”).



uses better than churches. For example, in the G4 zones churches are prohibited, but

nonreligious assembly uses such as “Lodges” “Offices of Labor Organizations”
“Regaurants” and “Taverns’ are permitted by right. CHICAGO ZONING ORDINANCE
889.3-4(B), 94-4. In the M zones churches are dso prohibited, but nonrdigious
assembly uses such as “Recreation Buildings or Community Centers” “Taverns” and
“Offices of Labor Organizations’ ae permitted by right and “Sadiums” and
“Auditoriums,” are permitted as specid uses. CHICAGO ZONING ORDINANCE 88 10.3-1,
10.4-1. Smilarly, in the other C zones and in B zones, churches are permitted by specid
use (and thus are subject to local mlitica pressure and vast bureaucratic discretion) while
a myriad of nonreligious assembly uses are permitted as of right. The following are uses
listed by Chicago’s own Building Code as assembly uses that are trested more
favorably—either as a permitted use when churches are specia uses or as a permitted or
gpecid use when churches are forbidden—than religious assemblies (as evidenced by the
cited Zoning Ordinance provison):

Amphitheaters: see “Theaters,” infra;

Art gdleries §8.3-2(B)(4) (“Art Gdleries’); 8 8.3-4(B)(3) (same); § 10.4-
1(14);

Auditoriums: § 10.4-1(8);

Bdlrooms and banquet hals. see “Hotels,” infra;

Bowling dleys 8 8.3-4(B)(2) (“bowling dleys’);

Community houses: 8§ 9.3-1(B)(37) (“Community Homes");

Community thestrical center: see “ Theaters,” infra; § 10.3-1(12a) (“Municipa
or Privately-owned Recregtion Buildings or Community Centers’);

Dance hdls § 8.3-4(B)(2) (“dance hdls’);

Field houses: 8 9.4-4(7) (“Recreation Center”); 8 10.3-1(124) (“Municipa or
Privately-owned Recreetion Buildings or Community Centers’);

Funerd parlor: 8 8.3-4(B)(43) (“Funerd Parlors’);

Gymnasum: § 8.3-2(B)(45) (“Gymnasiums’); § 8.3-4(B)(2) (same); § 8.3-
6(B)(12) (same);

Lecture hdls see “Schoals,” infra;

Libraries: 8 8.3-1(B)(9a) (“public libraries’);

Motion picture houses. see “Theaters,” infra;



Night clubs. see “Taverns,” infra;

Playhouse-in-the-round: see “ Theaters,” infra;

Radio and T.V. studios: 8§ 10.4-1(6) (“Radio and Televison Broadcasting
Stations and Offices’);

Recregtion hadls. § 9.4-4(7) (“ Recreation Center”); § 10.3-1(12a) (“Municipal
or Privatdy-owned Recregtion Buildings or Community Centers’);
Restaurants: § 8.3-2(B)(49) (“ Restaurants’); § 8.3-4(B)(33) (same); § 8.3-
6(B)(15) (same); § 8.3-7(B)(8) (same); § 9.3-1(B)(35) (same); § 9.3-4(B)(18)
(same); § 10.3-1(15) (same);

Rinks: § 8.3-4(B)(2) (“skating rinks’);

Schools: § 8.3-1(B)(4) (“Colleges and Universities); § 8.3-2(B)(51) (“ Schoals,
music, dance or business’); 8§ 8.3-4(B)(34) (“ Schools, commercid or trade’);
§ 8.3-6(B)(17) (“ Schools—music, dance, business, or trade’); § 10.3-1(18)
(“Trade Schools’);

Stadiums (indoor): § 10.4-1(8);

Swimming pools (indoor): § 8.3-4(B)(2) (“swimming pools’);

Taverns 8 8.3-7(B)(8) (“Taverns’); 8§ 9.3-1(B)(35) (same); § 9.3-4(B)(20);
(same); § 10.3-1(17) (same);

Theaters: § 8.3-4(B)(38) (“Theaters’); § 8.3-6(B)(23) (“ Theatres presenting
live stage performances’); § 9.4-5(5); § 10.4-1(9) (“Theaters, Automobile
Drive-in");

The same is true for nonrdigious assembly uses that Chicago does not spedficdly
identify as such:

“Lodges’: § 9.3-4(B)(11);

“Offices of Labor Organizations’: § 9.3-4(B)(11); 8 10.3-1(19b);

“Day care centers’: 8 8.3-1(B)(9); § 8.3-2(B)(39a); § 8.3-6(B)(5); § 8.3
7(B)(2a); 8§ 9.3-1(B)(38); § 10.4-1(16);

“Parks’: § 8.3-1(B)(9b); § 9.3-5(B)(6); § 9.4-4(3); § 10.4-1(3);
“Playgrounds’: § 8.3-1(B)(9b); § 9.3-5(B)(6); § 9.4-4(3); § 10.4-1(3);
“any non-commercia open space utilized for recreetiona activities’: § 8.3-
1(B)(9b);

“Public Baths’: § 8.3-2(B)(45); § 8.3-6(B)(12);

“Pool Hdls’: § 8.3-4(B)(2);

“Arcades’: § 8.3-4(B)(2A); § 9.3-1(B)(3);

“Auction Rooms’: § 8.3-4(B)(3); § 8.3-6(B)(2);

“Hotels’: § 8.3-6(B)(7); § 8.3-7(B)(7); § 9.3-3(B)(3); § 9.3-4(B)(10)
“bingo hals when operated by not-for-profit or charitable organizations”:
§9.3-1(B)(3);

“other amilar indoor amusement facilities’: 8 9.3-1(B)(3);

“Outdoor Amusement Establishments’: § 9.4-5(4); § 10.4-1(12);
“FleaMarkets’: § 9.3-1(B)(39);

“Arenas’: § 10.4-1(8);



“Fair Grounds’: § 10.4-1(12);

“Permanent Carnivals’: § 10.4-1(12);

“Kiddie Parks’: § 10.4-1(12);

“Other Smilar Amusement Centers, and including places of assembly devoted
thereto such as stadiums and arenas’: § 10.4-1(12);

“Adult Uses’: § 10.4-1(17).

Thus, on the face of the Chicago Zoning Ordinance, places of worship are

disfavored among assembly uses.

[l. Zoning Codes That Prefer Nonrdigious Assembly L and Uses over
Religious Assembly L and Uses Violate the Free Exer cise Clause.

The Supreme Court has repeatedly held that the Free Exercise Clause requires
“neutraity” with respect to rdigion. Employment Div. v. Smith, 494 U.S. 872, 877-80
(1990) (describing bans on “assembling with others . . . only when they are engaged in
for rdigious reasons’ as unconditutiona). In Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah, 508 U.S. 520 (1993), the Court held that a law “lacks facid neutrdity if
it refers to a religious practice without a secular meaning discernable from the language
or context” Id. a 5332 In reecting Appelants free exercise dlaims, the court below

held smply that “these laws are neutrd because the object of the Zoning Ordinance and

8 The Supreme Court has stressed that, “[a]t a minimum, the protections of the Free
Exercise Clause pertain if the law at issue discriminates against some or al religious beliefs or
regulates or prohibits conduct because it is undertaken for religious reasons.” Id. at 532
(emphasis added). The Court has aso noted that:

the “exercise of religion” often involves not only belief and profession but the
performance of (or abstention from) physical acts. assembling with others for a
worship service, . . .. It would betrue. . . that a State would be “ prohibiting the
free exercise [of religion]” if it sought to ban such acts or abstentions only when
they are engaged in for religious reasons, . . . . It would doubtless be
uncongtitutional, for example, to ban the casting of “statues that are to be used for
worship purposes’ . . ..

Smith, 494 U.S. at 877-78. Likewise, it is uncongtitutiona to ban the assembling of people for
worship purposes.



gpecid use provisons is to regulate land use and development.” This non sequitur did
not persuade the Supreme Court in City of Hialeah, see 508 U.S. at 535-39 (rgecting
city’s interests in “protecting the public hedth and preventing crudty to animds’), and
should not be persuasve here. Regulaing churches—a land use where “people regularly
attend to participate in or hold religious services, meetings, and other activities” supra
note 7—clearly “refers to a reigious practice” 508 U.S. at 533. Moreover, those
categories exist to subject churches, and not smilar assembly uses of land, to more
rigorous congraints. Therefore, Chicago's ordinance is neither neutrd nor generdly
gpplicable. See City of Hialeah, 508 U.S. a 543 (“The ordinances are underinclusive for
those ends. They fal to prohibit nonreligious conduct that endangers these interests in a
smilar or greater degree than Santeria sacrifice does.”).

In holding that the denid of a specid use permit to a religious organizetion in a
business digtrict was arbitrary and capricious, the Illinois Supreme Court reasoned:

[BJusness continuity would likewise be interrupted by a dance hall,

crematory, mausoleum or trade school, dl uses permitted in this B4

digrict. We are unable to see how the use as a church is more harmful to

adjacent stores than the aforementioned permitted uses.

The arguments advanced by defendants, if followed, would be sufficient to

bar dl reigious worship from the commercid areas of Chicago. Such

arbitrary prohibition is not consonant with the conditutional guarantees of

freedom of religion, nor do we believe it is conggent with the intent of the

ordinance.
Columbus Park Congregation of Jehovah's Witnesses, Inc. v. Board of Appeals of the
City of Chicago, 25 Ill. 2d 65, 73, 182 N.E.2d 722, 726 (1962) (emphass added).
Likewise, both dance hdls and trade schools are permitted as of right in some of
Chicago's B and C zones, but not churches. See also Grosz v. City of Miami Beach, 721

F.2d 729, 740 (11th Cir. 1983) (holding, in the context of a Free Exercise chalenge to a



zoning ordinance, tha “[glovernment may regulae place and manner of rdigious
expresson as long as there is no content classification . . . .” (emphasis added));
Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d
Cir.), cert. denied, 528 U.S. 817 (1999) (holding that that a Newark police department
policy that prohibited religious officers from wearing beards, but alowed an exception
for hedth reasons, violated the Free Exercise Clause); W. Presbyterian Church v. Bd. of
Zoning Adjustment, 862 F. Supp. 538, 546 (D.D.C. 1994) (“It seems rather incongruous
that no objection could be raised if a needy person can buy his or her food, but it becomes
ingppropriate if that needy individua can obtan food a no cost from a benevolent
source”).  Similarly, it is equdly incongruous that people can gather and meet in
Chicago's B, C and M zones for a variety of commercia or honcommercid reasons, but
not for religious ones.

[1. Zoning Codes That Prefer Nonrdigious Assembly L and Uses over
Religious Assembly L and Uses Violate the Free Speech Clause.

Chicago’'s discriminatory Ordinance dso violates the Free Speech Clause. The
court below erroneoudy concluded that “the operation of a house of worship does not
equate with ‘religious speech,” any more than the operation of a shoe store equates with
commercial speech.” 157 F. Supp. 2d a 915. However, the object of the law is not
“unrdlated to expression,” id., but rather targets worship activities specificdly. The
Appdlant churches may purchase any propety that exists in Chicago's business and
commercid didricts. They may leave it vacant, or use it for a number of other assembly
activities, such as a dance hal, lodge, recregtion center or library. But if they use the

property for worship services, they run afoul of Chicago's Ordinance and are subject to
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greater condraints. The lower court’s error 5 obvious. as described below, the Supreme
Court has repeatedly held both that land use regulations that redtrict expressive activity
implicate the protections of the Free Speech Clause, and that the government may not
favor nonrdigious speech over equivadent reigious Speech. Combined, these
prohibitions bar land use laws that prefer nonreligious assembly uses over religious
assembly uses.

Land use laws that regulate expressive activity’ are subject to the congtraints of
the Frs Amendment. See, e.g., City of Renton v. Playtime Theatres, Inc., 475 U.S. 41
(1986); Schad v. Borough of Mt. Ephraim, 452 U.S. 61 (1981). Applying the Free
Speech Clause to the zoning context, the Supreme Court has held that an ordinance
prohibiting nudity on drive-in movie screens as a traffic regulaion was unconditutionaly
overbroad. Erznoznik v. City of Jacksonville, 422 U.S. 205, 214-15 (1975) (“Thereis no
reason to think that a wide variety of other scenes in the customary screen diet, ranging
from sogp opera to violence, would be any less didracting to the passng motorig.”).
Likewise, there is absolutely no bads to assume that the other permitted uses in
Chicago’'s commercia zones would have a less pronounced effect on any asserted
governmentd interest than places of worship.

At a minimum, zoning laws must not be based on the content of the expresson
they suppress. See Renton, 475 U.S. a 48; Erznoznik, 422 U.S. at 215; Young V.
American Mini Theaters, Inc., 427 U.S. 50, 68 (1976) (noting generd First Amendment

“prohibition of regulation based on the content of protected communication”); Police

° 1t is indisputable that churches, at least as much as adult entertainment uses, involve
expressive activity. See A SURVEY OF ZONING DEFINITIONS, supra n.2 (defining “church or
place of religious worship” as“An ingtitution that people regularly attend to participate in or hold
religious services, meetings, and other activities.” (emphasis added)).
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Dept. of Chicago v. Modey, 408 U.S. 92, 95 (1972) (“[A]bove dl dse, the Firg
Amendment means that government has no power to redtrict expresson because of its
message, its idess, its subject matter, or its content.”). Laws directed at “churches’
certainly regulate on the bass of a particular subject matter—rdigious fdlowship and
worship.

In a recent string of cases, the Supreme Court has found that redtrictions on
expresson that are based on religion violate the Free Speech Clause because they are
based on viewpoint rather than subject-matter. Good News Club v. Milford Cent. Sh.,
533 U.S. 98 (2001) (holding that it disagrees “that something that is quintessentialy
religious or decidedly rdigious in nature cannot dso be characterized properly as the
teaching of mords and chaacter devdopment from a particular  viewpoint.”);
Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995); Lamb’s Chapel v.
Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384 (1993).

The Supreme Court has aso repeatedly and unequivocdly dated that rdigious
expresson holds a place a the core of the type of speech that the Firss Amendment was
designed to protect. See Capitol Square Review & Advisory Board v. Pinette, 515 U.S.
753, 760 (1995) (“[G]overnment suppresson of speech has so commonly been directed
precisdly a religious speech that a free-gpeech clause without religion would be Hamlet
without the prince”). This reasoning was set forth with great particularity in this Court’'s
recent opinion in DeBoer v. Village of Oak Park, 267 F.3d 558 (7" Cir. 2001), where it
held that permitting the use of a village hdl for a “cdvic program or activity” but
prohibiting its use by a prayer group was an impermissble viewpoint-based restriction on

speech. Id. at 569-70.
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A review of the permitted uses demongrates the patent irrationdity of Chicago’'s
goeech redriction. More specificdly, they draw a digtinction adong rdigious lines
people may assemble to watch a wedding scene performed in a theater or hold a wedding
in a hotd bdlroom, but a church that holds wedding ceremonies is prohibited unless loca
officids, in thelr discretion, choose to adlow it (or without exception, as in the G4 and M
zones).  Similaly, while a Church's funerd service suffers from the same handicaps,
such activity is expresdy permitted as of right in a funerd parlor. Weekly atendance a a
religious service is prohibited, while a weekly lodge meeting is expresdy permitted. See
Vineyard Christian Fellowship of Evanston v. City of Evanston, Civ. No. 00-0798, dip
op. a 3 (prdiminary inj. granted Dec. 14, 2000) (“Although Vineyard could host an
asembly of the same number of persons, play music, dance, sing, chant, ligen to a

lecture or converse, it may not engage in worship activities. In short, Vineyard members

are free to party, but are not free to pray.” (emphass added)). In these examples, the

number of people involved, their outward conduct, and ther potentid impact on
surrounding properties are virtualy identicdl. The prohibitions of the Ordinance thus
turn entirdy on the religious content of the expresson and the religious motivetion of the
paticipants. Since (1) zoning laws which regulate expressve activity implicate the Free
Speech Clause, and (2) favoring nonrdigious speech over religious speech represents
impermissible content-based discrimination, Chicago’'s Ordinance violates C.L.U.B.s

Free Speech rights.
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V. The Equal Protection Clause Requires, At a Minimum, Equal Treatment
Between Rdigious and Nonr gligious Assembly L and Uses.

The court below spent a subgantia portion of its opinion arguing that the Equd
Protection Clause requires raiond bass review—as opposed to strict scruting—of land
use laws that disfavor places of worship. 157 F. Supp. 2d a 909-11. The court held that
“owners of ‘churches are operators of the physicad dructure in which people gather to
celebrate and are not a suspect class,” id. at 910, and that “the Zoning Ordinance at issue
does not infringe upon a fundamentd right.” 1d. a 911. Whether or not drict scrutiny
should apply here—and it certainly should,'® the Supreme Court has held that zoning
laws that treat smilarly Stuated land uses (even those that do not implicate fundamenta
rights) unequally, such lawsfail rationd basis scrutiny. '

City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432 (1985), lays out

the inquiry a oourt should undetake in assessng whether a zoning regulation

10 Specificaly, the Equa Protection Clause generaly prohibits government action
infringing fundamental rights or based on suspect classifications such as religion. City of New
Orleans v. Dukes, 427 U.S. 297, 303 (1976) (classfication is presumptively uncongtitutiond if it
“trammels fundamental persond rights or is drawn upon inherently suspect distinctions such as
race, rdigion, or dienage’); see JW. v. City of Tacoma, 720 F.2d 1126 (9" Cir. 1983)
(“Condtitutional  scrutiny of zoning regulations is heightened, however, when the regulations
infringe a fundamental interest, or discriminate against a suspect class.”) (citations omitted).
Here, though mere use of the term “church” does not a suspect classification make, differential
treatment of assembly uses based on religion certain does. And the rights to religious exercise,
speech, and assembly constrained here by the City’s zoning laws are unmistakably fundamental.
Johnson v. Robison, 415 U.S. 361, 375 n.14 (1974) (“Unquestionably, the free exercise of
religion is afundamenta constitutional right.”).

1 That zoning laws must, a a minimum, be rationd is black letter law. This
reasonableness requirement codifies the fundamental condtitutional test, enshrined in both the
Due Process and Equal Protection Clauses, that al laws regulating land use must (at a minimum)
berationa. See Freedom Baptist Church v. Township of Middletown, 2002 WL 927804, dip op.
at 25 (E.D. Pa. May 8, 2002) (attached as Exhibit C); Seattle Title Trust Co. v. Roberge, 278 U.S.
116, 121 (1928) (Due Process Clause); Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 395
(1926) (land use redtrictions violate due process if they are “clearly arbitrary and unreasonable,
having no substantial relation to the public hedth, safety, morals, or generd welfare.”); City of
Cleburne v. Cleburne Living Center, 473 U.S. 432, 440 (1985) (Equal Protection Clause).
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unreasonably limits rdligious land uses.  In Cleburne, the Court considered a challenge to
a city ordinance that required a specid use permit to operate a group home for the
mentally retarded in a resdentid didrict, but did not require such permits for many
gmilar resdentid uses. See id. at 447. In assessing the raiondity of the chalenged land
use regulation, the Court dictated that the relevant inquiry was whether the home for the
mentally retarded “would threasten legitimate interests of the city in a way thet other
permitted uses such as boarding houses and hospitals would not.” Id. a& 448. Examining
each of the City’s asserted interests, the Court concluded that the permitted uses of
property posed an equa or greater threat to those interests.  Accordingly, the Court held it
was irrationd to dlow the permitted uses to locate fredy in the City, but not the home for
the mentaly retarded. Seeid.

Cleburne has been extended to religious uses of land. In Cornerstone Bible
Church v. City of Hastings, 948 F.2d 464 (8" Cir. 1991), the Eighth Circuit applied
Cleburne when conddering conditutiondity of ordinance dlowing cetan nont
commercial uses, but not churches, in a particuar didrict, id. a 471 (quoting Cleburne,
473 U.S. at 450), and held that “the Church fas established a rdevant smilarity between
itsedf and permitted non-commercid entities. It now is incumbent on the City to provide
therationa basis for this gpparent unequd trestment of amilarly Stuated entities” 1d.

The Ninth Circuit's decisonin Christian Gospel Church v. City and County of
San Francisco, 896 F.2d 1221 (9" Cir. 1990), cert. denied, 498 U.S. 999 (1990), agrees.
In that case, a church chalenged an ordinance requiring “dl places of public assembly,”
including churches, to obtain a conditiond use permit. Christian Gospel, 896 F.2d at

1225-26. The court held that no Equa Protection violation was shown, but only because
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“[tlhe Church was treated no differently than a school or community center would have
been.” Id. The court reasoned that because “dl forms of public assembly” had the
potentid to bring “noise and traffic problems to the neighborhood,” it was permissble
under the Equa Protection clause to tret a church identicdly to al other public
asemblies.  1d.  Of course, both schools and community centers are preferred over
churches in Chicago.

Cleburne was recently gpplied to a rdigious land use in a amilar factud context
in Congregation Kol Ami v. Abington Township, 161 F. Supp. 2d 432 (E.D. Pa. 2001). In
that case, the Township sought to defend an ordinance forbidding a church, but not a
range of secular entities, from locating within a certain didtrict on the grounds that the
church “would cause traffic, light pollution, and noise to increase.” 1d. a 437. Following
the inquiry lad out in Cleburne, the court found that those same concerns existed for
permitted property uses, such as “a tran gation, bus sheter, municipd administration
building, police barrack, library, snack bar, pro shop, club house, [or] country club.” Id.
Accordingly, the court held that that the ordinance was unlawful because “there can be no
rationa reason” to forbid a church, but not the other permitted uses. Seeid.

These decisons ae only the most recent in a long line upholding this basc
principle of equd treatment. See 8 E. MCQUILLIN, THE LAW OF MUNICIPAL
CORPORATIONS, §25.131.30, at 489 (3d ed. 2000) (“a zoning ordinance requiring a
gpecid use permit to operate a church when it does not require such permits to operate
community centers, medting hdls, and other edtablishments smilarly dtuated” violaes
equa protection); Love Church v. City of Evanston, 671 F. Supp. 515, 518-19 (N.D. III.

1987), vacated on other grounds, 896 F.2d 1082 (7" Cir. 1990) (holding that, because
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medting hdls and theaters were preferred in Evangon's zoning ordinance, it
“diginguishes between rdigious assembly uses and nonrdigious assembly uses, it
classfies on the bass of reigion”); North Shore Unitarian Soc'y v. Plandome, 109
N.Y.S.2d 803, 804 (N.Y. Sup. Ct. 1951) (ordinance unreasonably prohibits churches
while dlowing “village and municipd buildings, ralroad dations, public schools, and
clubhouses’); Cam v. Marion County, 987 F. Supp 854, 859 (D. Or. 1997) (no
“legitimate or rationd . . . date interet” advanced for prohibiting regular use of
agricultura building for religious worship, but alowing other secular assemblies).

This Court should join the Eighth and Ninth Circuits (and severd lower courts) in
recognizing that the relevant question before the Court is whether the proposed land uses
of Appdlants churches threaten any of Chicago’'s daed interets more than other
permitted uses in the commercid and busness zones. As Appdlants have cdealy
demondrated, the answer to this inquiry is clearly “no.” Appdlats Brief a 42-44. 1t is
sdf-evident that any governmenta interest dlegedly threatened by a church would be
equaly threatened by some of the favored assembly uses, both for-profit and not for

profit.}2

'2 The court below argued that the “remaining allegedly similar uses (e.g., restaurants,
taverns, theaters) . . . have a commercial character that separates them from churches and makes
those uses more appropriate . . ..” 157 F. Supp. 2d at 912. The court ignored the other preferred
uses, which are decidedly not commercia in character, including lodges, offices of labor
organizations, parks, playgrounds, “bingo hals when operated by not-for-profit or charitable
organizations,” colleges, universties, community centers, public libraries, etc. Zoning Ordinance
88 8.3-1(B)(9b); 8.3-1(B)(4); 8.3-1(B)(9); 9.3-1(B)(3); 9.3-4(B)(11); 9.3-5(B)(6); 9.4-4(3); 10.3
1(12a); 10.3-1(19b); 10.4-1(3).
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V. Zoning Codes That Prefer Nonrdigious Assembly Land Uses over
Rdligious Assembly L and Uses Violate the Equal Terms Provision of
RLUIPA.

The City of Chicago's Zoning Ordinance aso violates Appdlants rights under
RLUIPA’s “Equa Tems' providon, which codifies the Conditution's various
requirements of neutrdity.’® The plain text of this section sets forth a clear standard:

(1)) EQUAL TERMS No government shdl impose or implement a land use

regulation in a manner that treets a rdigious assembly or inditution on less then

equd termswith anonreligious assembly or inditution.

The Act’'s legidaive higory sheds additiona light on this clear and unequivoca
legidative mandate.  Examples of nonrdigious assemblies that the legidaive higory
identifies as comparable to rdigious assemblies include “banquet hdls, dubs, community
centers, funerd parlors, fraternd organizations, hedth clubs, gyms, places of amusement,
recregtion centers, lodges, libraries, museums, municipa buildings, meeting hals, and
theaters” H. Rep. 106-219, 106" Cong., 1% Sess. 19 (1999); and “recreation centers,
hedlth clubs, backyard barbeques and banquet hdls” 146 CoNG. Rec. S7774-01 at S7777
(daily ed. July 27, 2000).

The Joint Statement of Senators Hatch and Kennedy described the need for
RLUIPA’s Equd Terms provison: “Zoning codes frequently exclude churches in places
where they permit theaters, meeting hals, and other places where large groups of people
assemble for secular purposes.” 146 CONG. ReC. a S7775 (Statement of Sen. Hatch). A
amilar satement appears in the legidative higory of the House hill. Protecting Religious

Liberty: Hearings on H.R. 1691 Before the Subcomm. on the Constitution of the House

3 See generally R. Storzer & A. Picarello, The Religious Land Use and Institutionalized
Persons Act of 2000: A Constitutional Response to Unconstitutional Zoning Practices, 9 GEo.
MASON. L. Rev. 929, 976-1000 (2001).
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Comm. on the Judiciary, 106" Cong., 1% Sess. (1999) (testimony of Prof. Douglas
Laycock, Universty of Texas Law School) (“[T]hese subsections implement this rule as
goplied to land use reguldion tha permits secular assemblies while  excluding
churches”). See also Religious Liberty Protection Act: Hearings on the Religious
Liberty Protection Act of 1998 H.R. 4019 Before the Subcomm. on the Constitution of the
House Comm. on the Judiciary, 105" Cong., 2™ Sess. (1998) (testimony of Prof. W. Cole
Durham, J., B.Y.U. Law Schoal) (“[I]n accordance with prior law, a community may not
. . . deprive rdigious assemblies of equal access to areas where non-rdigious assemblies
are permitted.”); Religious Freedom, Hearing on the Religious Liberty Protection Act of
1998 H.R. 4019 Before the Subcomm. on the Constitution of the House Comm. on the
Judiciary, 105" Cong., 2" Sess. (1998) (testimony of Steven T. McFarland, Director,
Center for Law and Religious Freedom) (“Firs, equal access should be assured.
Wherever a community dlows places of assembly, like meeting hdls, community
centers, theaters, schools, or arenas, it must dlow churches as a permitted use.
Government must not discriminate on the bads of the nature of the assembly.”);
Protecting Religious Liberty: Hearing on Legidation to Protect Religious Liberty Before
Senate Comm. on the Judiciary, 106" Cong., 1¥ Sess. (1999) (testimony of Prof. Douglas
Laycock) (“[T]his Committee and the House Subcommittee on the Conditution have
compiled a massve record of individudized assessment of land use plans, of
discrimination against churches as compared to secular places of assembly, . .. .").

Chicago’'s Zoning Ordinance itsdf played a key pat in the tesimony preceding
the passage of RLUIPA:

The detalls vary, but uses such as banquet hdls, clubs, community centers, funerd
parlors, fraternd organizations, hedth clubs, gyms, recreation centers, lodges,
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libraries, museums, municipa buildings, meeting hdls and theasters are often
permitted as of right in zones where churches require a specid use permit, or
permitted on specid use permit where churches are wholly excluded.

: John Mauck described twenty-two cases of gpparent discrimination
in his written datement. He spends nearly dl his professond time handling such
cases in the Chicago area, . . . . He described several cases where churches were
refused permisson to meet in [a building that] had been used for secular
asemblies—a Masonic temple, a VFW hdl, a funerd home, a theater, an
auditorium in an office building. He described cases in which cities preferred
nightclubsto churches, . . . .

Religious Liberty Protection Act: Hearings on H.R. 4019 Before the Subcomm. on the
Constitution of the House Comm. on the Judiciary, 105" Cong., 2"¢ Sess. (1998)
(testimony of Prof. Douglas Laycock). Cf. id. (“Marc Stern . . . . described a case in
Clifton, New Jersey, where officias said they preferred an art group to a church; . . . .");
(“Rabbi Rubin described how the City of Los Angeles . . . permitted other places of
assembly in Hancock Perk, including schools, recregtiond uses, embassy parties, and a
law school within waking digtance of Rabbi Rubin's shul!”); (“Cdifornians now have a
datutory right to assemble children for [] group childcare in their homes, despite zoning
or redrictive covenants to the contrary, but no right to assemble for prayer in their
homes.”); Protecting Religious Liberty: Hearing on Legidation to Protect Religious
Liberty Before Senate Comm. on the Judiciary, 106" Cong., 1% Sess. (1999) (testimony
of Prof. Douglas Laycock) (“The suburban Chicago zoning code survey aso showed that
places of secular assembly are often not subject to the same rules as churches”). Other
federal courts have dso provided examples of nonrdigious assembly uses. The Supreme

Court has liged as examples of “any place of assembly”: a “thesater, town hdl, opera

house, as well as a public market place” Doran v. Salem Inn, Inc., 422 U.S. 922, 933
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(1975). See also Love Church v. City of Evanston, 671 F. Supp. 515, 517-19 (N.D. IlI.
1987) (identifying community centers, schools, meeting hdls, and theaters as assemblies
of people).

Given its plan text, the intent of Congress, the evidence before it during
RLUIPA’s passage, and the cases that have addressed this question, it is unquestionable
that Chicago's Zoning Ordinance fals to met RLUIPA’s Equa Terms sandard.
Churches are treated worse than many assembly uses in every commercid, business, or
manufacturing didtrict.

Findly, in its memorandum opinion responding to Appelant churches Mation to
Alter or Amend the Judgment, the lower court addressed the churches Equal Terms
argument in a cursory fashion, holding that, snce churches may exis as a permitted use
in Chicago's residentid didricts, they are treated “as wdl, if not better than smilar, non
religious assembly uses” C.L.U.B. v. City of Chicago, No. 94-6151, 2002 WL 485380 at
*2 (N.D. lll. 2002). But being able to locate in a residentia digtrict cannot be consdered
“equd treatment” for churches. (For example, in DeBoer, supra, the Village could not be
heard to defend its unconditutiond policy of prohibiting the use of a hdl by a prayer
group by arguing that the prayer group could smply have met esewhere) This
concluson only increases Chicago's conditutiond violation: it creates and enforces a
mode of the “proper” church, one that belongs in residential didricts. However, in order
to fulfill wha they beieve is required by ther fath, some churches must locate in
business or commercid didricts in order to miniger to the community found there.  See,
e.g., O'Hair v. Andrus, 613 F.2d 931 (D.C. Cir. 1979) (recognizing that “the multitude of

dorefront churches . . . operate . . . vigoroudy in the American scene” (quoting Jamison,
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Religions on the Christian Perimeter, | RELIGION IN AMERICAN LIFE 162 (J. Smith & A.
Jamison eds. 1961))); Int’'l Church of the Foursquare Gospel, 955 F. Supp. 878, 879
(N.D. 1ll. 1996) (noting that church desred commercid property in part because Ste was
“a very visble location, a matter of some interest to the Church.”). Churches have dso
been sngularly effective in combating today’s urban problems, as is well-established in
the socid scientific literature®  The principle that separate trestment is equivdent to
equa treatment has long been rgected in the racid context, and this Court should
likewise refuse to accept it in the religion context—particularly where it lacks any basis

in Frst Amendment jurisprudence.

14 se¢, 9., S. Lang, Neighborhood Disorder, Individual Religiosity, and
Adolescent Use of Illicit Drugs: A test of Multilevel Hypotheses, 39 CRIMINOLOGY 116
(2001); B. Johnson, The ‘Invisible Institution’” and Black Youth Crime: The Church asan
Agency of Local Social Control, 29 JOURNAL OF Y OUTH AND ADOLESCENCE 492 (2000);
B. Johnson, Escaping From the Crime of Inner Cities: Church Attendance and Religious
Salience Among Disadvantaged Youth, 17 JUSTICE QUARTERLY 386 (2000).
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CONCLUSION
For the foregoing reasons, the decision of the court below should be reversed.
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