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MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

The Becket Fund for Religious Liberty hereby requests permission to file the attached amicus
curiae brief in support of Dignity Health’s motion to dismiss the complaint in this action, filed
by Starla Rollins. Counsel for the Becket Fund has reviewed Rollins’ complaint in this action,
and believes it can assist the Court in resolving a key issue raised by Rollins’ complaint: whether
the church plan exemption violates the Establishment Clause of the First Amendment.

The Becket Fund is a non-profit law firm dedicated to the free expression of all religious tra-
ditions. It has represented agnostics, Buddhists, Christians, Hindus, Jews, Muslims, Santeros,
Sikhs, and Zoroastrians, among others, in lawsuits across the country and around the world.
Based on this experience, the Becket Fund is concerned that adopting the plaintiffs’ Establish-
ment Clause theory in this case would impermissibly entangle the state in religious decision-
making, and pressure religious institutions to change their religious practices. The proposed ami-
cus brief attached to this motion elaborates on this, supplementing the parties’ briefs and, Becket
hopes, aiding the Court in making its decision on Dignity’s motion to dismiss. The amicus brief
expresses no opinion on whether Dignity is statutorily entitled to the “church plan” exemption.

Accordingly, the Becket Fund requests leave to file the attached amicus brief. Defendants
Dignity Health et al. have consented to the filing of this brief, but plaintiff Starla Rollins has de-
clined to consent.

DATED: September 26, 2013

ii MOTION FOR LEAVE TO
FILE BRIEF AMICUS CURIAE
Case No. 13-C-1450 TEH
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Respectfully Submitted,

By: s/ Eugene Volokh
Eugene Volokh

UCLA First Amendment
Amicus Brief Clinic

Attorney for Amicus Curiae
Becket Fund for Reli-
gious Liberty
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INTEREST OF THE AMICUS CURIAE*

The Becket Fund for Religious Liberty is a non-profit law firm dedicated to the free expres-
sion of all religious traditions. The Becket Fund has represented agnostics, Buddhists, Christians,
Hindus, Jews, Muslims, Santeros, Sikhs, and Zoroastrians, among others, in lawsuits across the
country and around the world.

The Becket Fund has often advocated both as counsel and as amicus curiae to ensure reli-
gious freedom, by promoting exceptions to generally applicable laws that prevent government
entanglement with religion. See, e.g., Hosanna-Tabor Evangelical Lutheran Church & Sch. v.
EEOC, 132 S. Ct. 694 (2012)); Colorado Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir.
2008). The Becket Fund is concerned that adopting the plaintiffs’ theory in this case would im-
permissibly entangle the state in religious decision-making, and pressure religious institutions to
change their religious practices. The Becket Fund expresses no opinion here on whether Dignity
is statutorily entitled to the “church plan” exemption. It argues only that such an exemption is
constitutionally valid on its face and would be constitutionally valid as applied.?

SUMMARY OF ARGUMENT

Out of respect for religious freedom, legislatures have long provided religious groups with
exemptions from generally applicable laws. This tradition continues to this day, with a vast range
of state and federal statutes providing various exemptions for religious institutions or religious

believers.

! No counsel for a party authored this brief in whole or part, nor did any person or entity,
other than amicus or its counsel, make a monetary contribution to the preparation or submission
of this brief, except that the UCLA School of Law has paid the preparation and submission costs.

2 In this brief, amicus uses the term “church” as the IRS does, to refer to religious organiza-
tions of all faith backgrounds.

5 BRIEF AMICUS CURIAE
Case No. 13-C-1450 TEH
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Plaintiff’s Establishment Clause logic puts such exemptions in jeopardy unless they are made
available to secular claimants as well, a result that would be inconsistent with the Supreme
Court’s Establishment Clause jurisprudence. Rather than viewing exemptions of religious institu-
tions as a way of impermissibly expanding the power of religion, the Supreme Court has cele-
brated such exemptions as a way to protect religious freedom and religious diversity. When the
government chooses not to regulate religion, that constitutes a worthy separation between church
and state—itself a value promoted by the Establishment Clause—rather than a violation of the
Establishment Clause.

Moreover, when a statutory religious exemption is facially permissible, and a religious insti-
tution qualifies for the statutory exemption, the institution cannot then be stripped of that exemp-
tion in court on the grounds that the institution is supposedly too ecumenical (or too parochial).
If Congress has the power to exempt religious groups from a law, then, once a group qualifies
under the statutory exemption, that must be the end of the matter.

To hold otherwise would invite the sort of case-by-case inquiry into religious practice that
produces the religious discrimination, government intrusion into religious life, and chilling effect
on religious practice that the Religion Clauses prohibit. Such an outcome is inconsistent with the
Nation’s long tradition of providing statutory exemptions for religious institutions. The plain-
tiff’s as-applied challenge therefore must fail, and the motion to dismiss should be granted.

DISCUSSION
l. The Establishment Clause lets Congress exempt religious organizations from gener-
ally applicable laws, except when an exemption would constitute selective govern-
ment sponsorship of religious proselytizing
“From the late seventeenth century to the present, there is an unbroken tradition of legislative-

ly enacted regulatory exemptions.” Douglas Laycock, Regulatory Exemptions of Religious Be-

6 BRIEF AMICUS CURIAE
Case No. 13-C-1450 TEH
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havior and the Original Understanding of the Establishment Clause, 81 NOTRE DAME L. REV.
1793, 1837 (2006). This tradition of choosing not to burden religious practice played a vital role
in developing the modern understanding that government should remain neutral in religious af-
fairs. Id. at 1839.

And this historical practice continues to this day. “There is ample room under the Establish-
ment Clause for benevolent neutrality which will permit religious exercise to exist without spon-
sorship and without interference.” Corp. of Presiding Bishop of Church of Jesus Christ of Latter-
Day Saints v. Amos, 483 U.S. 327, 334 (1987) (internal quotation marks omitted). The Supreme
Court’s “cases leave no doubt that in commanding neutrality the Religion Clauses do not require
the government to be oblivious to impositions that legitimate exercises of state power may place
on religious belief and practice.” Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S.
687, 705 (1994). The Supreme Court “has long recognized that the government may (and some-
times must) accommodate religious practices and that it may do so without violating the Estab-
lishment Clause.” Hobbie v. Unemployment Appeals Comm’n of Florida, 480 U.S. 136, 144-45
(1987). Government abstention from regulating religious institutions is thus the antithesis of “es-
tablishment” of religion.

Given this longstanding tradition of accommodating religion when enacting generally appli-
cable laws, it is unsurprising that, as the modern regulatory state has expanded, so have religious
exemptions. There are currently over 2,000 state and federal statutes exempting religious groups
from their coverage. Laycock, supra, at 1837. In the United States Code, for example, there are

exemptions:

7 BRIEF AMICUS CURIAE
Case No. 13-C-1450 TEH
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e in food inspection laws, allowing the preparation of food in accordance with religious
practices;?

e in antidiscrimination laws, allowing religious groups to discriminate on the basis of reli-
gious affiliation and disability status;*

e in gambling laws, allowing religious organizations to conduct games of chance;”

e in laws governing the armed forces, allowing those in the military to wear religious ap-
parel while wearing their uniforms;’

and in federal drug laws, for the religious use of controlled substances.’

Yet, under plaintiff’s interpretation of the Establishment Clause, these well-established ex-
emptions, as well as many others, would all be constitutionally suspect examples of government
preference for religion. Plaintiff’s theory cannot be, and is not, an accurate interpretation of the
Establishment Clause.

A A religious exemption does not violate the Establishment Clause simply by ex-
empting religious institutions but not secular institutions

“A law is not unconstitutional simply because it allows churches to advance religion.” Amos,

483 U.S. at 337 (emphasis in original). Rather, for an exemption to violate the Establishment

37 U.S.C. §8§ 1902(b), 1906.

* See, e.g., 42 U.S.C. §§ 2000e-1 (religious groups exempt from Title VII’s prohibition
against religious discrimination), 3607 (religious groups may give preference to prospective ten-
ants of the same religion), 12187 (religious organizations not required to comply with provisions
of the ADA).

®18 U.S.C. § 1955(e).
®10U.S.C. § 774.
" See, e.g., 21 C.F.R. § 1307.31.

8 BRIEF AMICUS CURIAE
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Clause, “it must be fair to say that the government itself has advanced religion through its own
activities and influence.” 1d. (emphasis in original).

Consequently, the Supreme Court has upheld many exemptions that provide a benefit to reli-
gious groups, but not other groups. See, e.g., Cutter v. Wilkinson, 544 U.S. 709 (2005) (uphold-
ing section 3 of the Religious Land Use and Institutionalized Persons Act of 2000, which pre-
sumptively requires federal prisons to accommodate federal inmates’ religious practices); Amos,
483 U.S. at 329 (upholding Congress’s decision to exempt churches from antidiscrimination
laws, even as to employees such as building engineers); Zorach v. Clauson, 343 U.S. 306 (1952)
(upholding state programs permitting public school children to leave school once a week for reli-
gious observance and instruction). The Supreme Court “has never indicated that statutes that give
special consideration to religious groups are per se invalid.” Amos, 483 U.S. at 338. To categori-
cally invalidate such statutes “would run contrary to the teaching . . . that there is ample room for
accommodation of religion under the Establishment Clause.” 1d. There is thus no requirement
that a religious exemption “come[] packaged with benefits to secular entities.” Id.

The Supreme Court has likewise rejected the view that a regulatory exemption is impermis-
sible when it is not mandated by the Free Exercise Clause. “It is well established . . . that the lim-
its of permissible state accommodation to religion are by no means co-extensive with the nonin-
terference mandated by the Free Exercise Clause.” Id. at 334 (internal quotation marks omitted).
And the Ninth Circuit has followed the Supreme Court’s lead. See, e.g., Mayweathers v. New-
land, 314 F.3d 1062, 1068 (9th Cir. 2002) (upholding a statutory accommodation that was not
required by the Free Exercise Clause, on the grounds that, “[w]hile [the Establishment] clause
forbids Congress from advancing religion, the Supreme Court has interpreted it to allow . . . the

accommodation of religious practices”); Cholla Ready Mix, Inc. v. Civish, 382 F.3d 969, 975

9 BRIEF AMICUS CURIAE
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(9th Cir. 2004) (upholding government policy protecting Native American religious sites because
“[c]arrying out government programs to avoid interference with a group’s religious practices is a
legitimate, secular purpose”); Cammack v. Waihee, 932 F.2d 765, 776 & n.15 (9th Cir. 1991)
(upholding Good Friday holiday and noting that “‘accommodation’ is not a principle limited to
‘burdens on the free exercise of religion,”” but may extend even further).

And courts have rejected the view that religious exemptions are impermissible just because
they indirectly deny a benefit to a third party. Amos is again illustrative. Title VII’s general pro-
hibition against religious discrimination would certainly have benefited the employee who lost
his job, yet the Supreme Court upheld a religious exemption from that provision. See Amos, 483
U.S. at 338-39. Likewise, in Tooley v. Martin-Marietta Corp., 648 F.2d 1239 (9th Cir. 1981), the
Ninth Circuit rejected the argument that granting a religious exemption from compulsory union
membership rules would violate the Establishment Clause, even though such an exemption
would deny unions the benefit of the dues they would have otherwise received from the objector.
See also International Ass’n of Machinists & Aerospace Workers, Lodge 751 v. Boeing Co., 833
F.2d 165, 171 (9th Cir. 1987) (holding that intervening Supreme Court precedent “does not un-
dermine Tooley”).

B. A religious exemption only violates the Establishment Clause when it would con-
stitute government sponsorship of religious proselytizing

This is not to say that the Supreme Court would permit every exemption enjoyed by a reli-
gious institution. “At some point, accommodation may devolve into an unlawful fostering of re-
ligion,” Amos, 483 U.S. at 334-45, when the “government itself” has sponsored religion through

the government’s “own activities and influence,” id. at 337 (emphasis in the original).

10 BRIEF AMICUS CURIAE
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But the Supreme Court has found such unlawful fostering only when an exemption directly
and preferentially subsidizes religious communication. See Texas Monthly v. Bullock, 489 U.S. 1
(1989). In Texas Monthly, six Justices struck down a Texas sales tax exemption for “[p]eriodicals
that are published or distributed by a religious faith and that consist wholly of writings promul-
gating the teaching of the faith and books that consist wholly of writings sacred to a religious
faith.” 1d. at 5. The majority, though, was fractured, with three opinions expressing differing ra-
tionales for invalidating Texas’s exemption.

Justice Brennan’s lead opinion, joined by Justices Marshall and Stevens, embraced a broad
theory that tax exemptions directed exclusively at religious organizations are unconstitutional in
many cases. Id. at 14-15. But Justice Blackmun’s concurrence, which Justice O’Connor joined,
rejected the lead opinion’s “subordinati[on of] the Free Exercise value” of the First Amendment.
Id. at 27 (Blackmun, J., concurring in judgment). Instead, Justices Blackmun and O’Connor in-
sisted on a more “narrow resolution” of the case, focused on the fact that the law exempted the
sale of religious literature by religious organizations. Id. at 28. Texas, they reasoned, had “en-
gaged in preferential support for the communication of religious messages”—“a statutory pref-
erence for the dissemination of religious ideas.” Id. (emphasis added). Because the lead opinion
agreed with Justices Blackmun and O’Connor on this point, the only binding precedent that Tex-
as Monthly set is that the government may not selectively subsidize religious proselytizing. See
id. at 15 (opinion of Brennan, J.) (specifically noting that the case involved a “subsidy . . . target-
ed at writings that promulgate the teachings of religious faiths™).

And Justice White’s concurrence in the judgment is consistent with this holding, though it re-
lied on the Free Press Clause rather than on the Establishment Clause. Justice White reasoned

that the exemption violated the Free Press Clause because the preference for religious proselytiz-

11 BRIEF AMICUS CURIAE
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ing impermissibly discriminated on the basis of the content of speech. Id. at 25 (White, J., con-
curring in judgment).

Plaintiff’s invocation of Texas Monthly for the argument that exemptions generally cannot
flow solely to religious groups is thus misplaced. Plaintiff’s Opp. to Mot. to Dismiss (“Opp.”)
21-22. That proposition, as applied beyond the narrow zone of exemptions for religious proselyt-
izing, has never gained the support of five members of the Supreme Court, while the contrary
proposition has. See Amos, 483 U.S. at 338.°

C. The ERISA “church plan” exemption does not violate the Establishment Clause

Applying these principles to ERISA’s church plan exemption shows that the exemption is
simply another example of “the benevolent neutrality the Establishment Clause” allows, Amos,
483 U.S. at 334, much like the many regulatory exemptions the Supreme Court has approved.

ERISA imposes strict and pervasive requirements on plan sponsors that are covered by the
statute. For instance, absent the exemption, sponsors would be subject to ERISA’s pension plan
participation and coverage requirements, under which sponsors would have to determine the rate
at which pension benefits accrue without reference to an employee’s age. Sponsors would like-
wise have to provide postretirement survivor annuities to married employees, with “marriage”

defined by the state from which the beneficiary received a marriage license.® Sponsors would

® The Supreme Court has also held that a state government cannot categorically require that
private employers give Sabbatarians their preferred day off, no matter the cost to the employer.
Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 708 (1985). But such an across-the-board legal
obligation imposed on private third parties is the opposite of laws exempting religious organiza-
tions from legal obligations.

% U.S. Dep’t of Labor, Guidance to Employee Benefit Plans on the Definition of “Spouse”
and “Marriage” under ERISA and the Supreme Court’s Decision in United States v. Windsor,
Technical Release No. 2013-04, http://www.dol.gov/ebsa/newsroom/tr13-04.html.
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have to vest pension benefits, even when members leave the organization. See 29 U.S.C. 88
1001-1011, 1054(b)(1)(H), 1055.

Sponsors of defined-benefit plans would have to annually provide the Department of the
Treasury and the Department of Labor with a detailed financial statement on the plan’s assets, li-
abilities, and investments, as well as an actuarial statement and other information about the oper-
ation of the plan. Id. 8§ 103, 1021-1023. Employees who are discharged, demoted, or not pro-
moted by an employer would be able to sue, claiming that the real reason for the employment ac-
tion was a desire to prevent them from exercising rights under the benefit plan. Id. 8 1140.

And sponsors would have a fiduciary duty to invest the funds in the financial interests of the
beneficiaries, and may thus be constrained in their ability to engage in what they see as socially
responsible investment. “The risk-averse fiduciary will avoid activity that could be construed as
symptomatic of nonfinancial motives, such as social investing. The investment decisions of risk
averse fiduciaries should be based exclusively on economic merit.” See, e.g., LEE T. POLK, 1
ERISA PRACTICE & LITIGATION 8 3:40 (2013). “ERISA fiduciaries correctly understand that in-
sofar as social investing is concerned, they do not have the same investment prerogatives as fidu-
ciaries of state and local pension plans, church plans, and other programs not subject to ERISA.”
Id.

Requiring churches and church affiliated organizations to comply with these requirements
increases the risk of government interference with religious practices, and increases the risk of
government entanglement with churches’ operation. Taoists, whose religious practices include
especially honoring the elderly, could not give any preference to the elderly. Christians, Mus-

lims, or Jews with religious objections to same-sex marriage would have to provide benefits to
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same-sex spouses. All religious groups would have to provide benefits once they have vested,
even to those the organization regards as apostates or schismatics.

Religious groups would be constrained in their ability to avoid investments that are financial-
ly remunerative but, in the religion’s view, sinful. And more church decisions about the firing,
demotion, and nonpromotion of employees would be second-guessed, with judges and juries be-
ing asked to determine the true reason for an employment action. Cf. Hosanna-Tabor, 132 S. Ct.
at 706 (noting that, for some job categories, such second-guessing would violate the Establish-
ment Clause); Amos, 483 U.S. at 335-36 (noting the legitimate government purpose in abstaining
from regulating church employment decisions, even when such abstention is not constitutionally
required).

Not only would these groups be subject to Justice Department enforcement actions for violat-
ing these provisions, but the federal courts would inevitably become arenas for intrafaith civil
disputes between churches and disgruntled members. 29 U.S.C. 88 1132(a)(1), (2). Yet govern-
ment is ill-placed to referee schisms.

The Establishment Clause allows Congress to avoid such entanglement by exempting reli-
gious institutions from such statutory schemes. “[I]t is a permissible legislative purpose to allevi-
ate significant governmental interference with the ability of religious organizations to define and
carry out their religious missions.” Amos, 483 U.S. at 335. Just as Congress was entitled to con-
clude that state and local governments should be spared the burden and intrusion of federal regu-
lation of benefit plans, see 29 U.S.C. § 1003(b)(1) (exempting state and local government plans),
so it was entitled to conclude the same as to church plans.

Nor does the ERISA church-plan exemption provide any preferential support for the commu-

nication of religious messages or dissemination of religious ideas. The exemption may free up
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resources for Dignity, which may indirectly let Dignity do many other things, including spread

its message. But, as Amos made clear, such effects of religious exemptions do not constitute un-

constitutional government sponsorship of religion. ERISA’s church plan exemption was thus a

permissible way for Congress to “minimize governmental interfer[ence] with the decision-

making process in religions.” Amos, 483 U.S. at 336.

Plaintiffs argue, citing Thornton v. Caldor, Opp. 24-25, that the church plan exemption plac-
es an undue burden on third parties. But the exemption does not impose any legal obligations on
private parties, which is what caused the law in Thornton to be struck down. 472 U.S. at 710;
Amos, 483 U.S. at 337 n.15 (distinguishing Thornton on the grounds that the state law in
Thornton “had given the force of law” to the employee’s religious practice). Church plan benefi-
ciaries do not get various legal benefits associated with ERISA, but that simply leaves them in
the same position that everyone was in before ERISA was enacted, and the same position that
members of state and local government plans are in today. Likewise, rival non-government-run
secular hospitals are not burdened with any legal duty to accommodate Dignity’s religious prac-
tices, or for that matter to interact with such practices in any way. If secular hospitals want to ob-
ject to the church plan exemption (plaintiff simply speculates that they do)—or for that matter, to
the similar exemption for state or local governments—such objections should be addressed to
Congress, not to the courts.

1. A religious institution that is statutorily eligible for a facially valid exemption ought
not lose the exemption on the grounds that the institution is too ecumenical (or too
parochial)

Because it was permissible for Congress to forgo including church plans in ERISA’s regu-
latory scheme, a decision that Dignity statutorily qualifies for a church plan must be the end of

the inquiry. In some cases (though not this one), the Establishment Clause could theoretically

15 BRIEF AMICUS CURIAE
Case No. 13-C-1450 TEH



10
11

12

13

14

15

16

17

18

19

20

21

22

23

Case3:13-cv-01450-TEH Document65 Filed09/26/13 Pagel9 of 23

lead to the conclusion that a generally applicable regulatory exemption would be facially invalid,
because it would constitute impermissible government sponsorship of religion. But if an exemp-
tion is facially valid and a religious organization is statutorily entitled to it, the organization can-
not lose that exemption on the grounds that the organization is somehow too ecumenical—or, for
that matter, too parochial or too pervasively religious.

Nondiscrimination as between religions is “[t]he clearest command of the Establishment
Clause.” Larson v. Valente, 456 U.S. 228, 244, (1982). Allowing as-applied challenges to the
coverage of certain religious groups would tend to violate this command, and would lead to more
government entanglement with religion, not less.

A. Such as-applied challenges to religious exemptions tend to lead to unconstitu-
tional religious discrimination, entanglement, and endorsement

Courts are constitutionally prohibited from interfering with a religious institution’s definition
of its own community, and involving themselves in ecclesiastical or theological decisions. See
Hosanna-Tabor, 132 S. Ct. at 705-06; Paul v. Watchtower Bible & Tract Society of New York,
819 F.2d 875, 881 (9th Cir. 1987). It is improper for courts to “engage in . . . [an] inquiry into
‘what does or does not have religious meaning [within a religious organization’s mission].” . . .
The very act of making that determination . . . runs counter to the ‘core of the constitutional
guarantee against religious establishment.”” Spencer v. World Vision, Inc., 633 F.3d 723, 731
(9th Cir. 2010).

As-applied constitutional challenges to religious exemptions, however, often thrust courts in-
to precisely these sorts of ecclesiastical debates. They invite plaintiffs—much like the plaintiff in
this case—to argue that, while a religious exemption may be “just right” on its face, a particular

religious organization is either too sectarian to be given the exemption (in which case the gov-
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ernment would be seen as unduly supporting that group’s doctrine) or too ecumenical (in which
case the exemption is not really necessary). Such Goldilocks evaluations of religious doctrine
yield the religious discrimination that the Religion Clauses prohibit. See Spencer, 633 F.3d at
732 (holding that “consideration” of whether a defendant is religious enough to qualify for a
statutory exemption “contains the potential for discrimination amongst religious institutions™);
Colorado Christian Univ. v. Weaver, 534 F.3d 1245, 1259 (10th Cir. 2008) (holding that consid-
eration of whether an organization is “pervasively sectarian” and thus too religious to qualify for
a benefit likewise constituted impermissible discrimination among religious institutions).

Moreover, such evaluations of religious doctrine would call for judgments about whether, for
instance, a religious institution’s actions were inconsistent with what is supposedly the institu-
tion’s true doctrine—a judgment that secular courts are not allowed to make. Compare, e.g.,
Opp. at 23 (faulting Dignity for supposedly “abrogat[ing] [Roman Catholic Church] convictions
when economically expedient”), with Thomas v. Review Bd., 450 U.S. 707, 715 (1981) (*Particu-
larly in this sensitive area [of religious exemptions], it is not within the judicial function and ju-
dicial competence to inquire whether the petitioner or his fellow worker more correctly per-
ceived the commands of their common faith. Courts are not arbiters of scriptural interpreta-
tion.”). Unsurprisingly, the Court in Amos never suggested that a religious institution covered by
the statutory exemption involved in that case could lose the exemption if a court concluded that
the institution was not acting consistently with what the court saw as the institution’s true reli-
gious “convictions.”

The Supreme Court foreshadowed the unsoundness of investigating, case by case, the partic-
ular practices of statutory religious exemption beneficiaries when it refused to “justify the [prop-

erty] tax exemption [for religious institutions] on the social welfare services or ‘good works’ that
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some churches perform.” Walz v. Tax Comm’n, 397 U.S. 664, 674 (1970). “To give emphasis to
so variable an aspect of the work of religious bodies would introduce an element of governmen-
tal evaluation and standards as to the worth of particular social welfare programs, thus producing
a kind of continuing day-to-day relationship which the policy of neutrality seeks to minimize.”
Id.

That logic applies with equal force to case-by-case evaluations of the practices of religious
organizations that are statutorily eligible for a facially permissible regulatory exemption. Forcing
courts to determine whether a particular group’s activities are too religious, too secular, or just
religious enough would require that courts make judgments they are ill-equipped to make, invit-
ing impermissible discrimination and entanglement. “[D]etermining whether an activity is reli-
gious or secular requires a searching case-by-case analysis. This results in considerable ongoing
government entanglement in religious affairs.” Amos, 483 U.S. at 343 (Brennan, J., concurring).

The Tenth Circuit’s decision in Colorado Christian University illustrates the importance of
avoiding such discrimination and entanglement. In that case, plaintiffs challenged a state statute
that prohibited the granting of scholarship money to “pervasively sectarian” institutions. The
Tenth Circuit agreed, holding that the statute violated the Establishment Clause because it result-
ed in intrusive inquiries into contested religious beliefs and practices. Id. at 1261.

For example, the statute required the agency tasked with administering the scholarship to
“examine the educational policies of the governing board and match them against the officials’
understanding of the religious doctrine.” Id. at 1263. This sort of inquiry necessitates government
entanglement with religion, because it requires government officials to make ecclesiastical

judgments they are constitutionally prohibited from making, by looking at whether the policies
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of the governing board reflected a particular religion. In striking down the statute the court noted,
“it is not for the state to decide what Catholic—or evangelical, or Jewish—*‘polic[y]’ is.” Id.

And the Tenth Circuit also held that the statute led to religious discrimination as well as en-
tanglement. Distinguishing religious institutions based on how “sectarian” they are, the court
held, constitutes presumptively unconstitutional “discrimination ‘on the basis of religious views
or religious status.’” 1d. at 1258 (citation omitted).

Yet plaintiffs call for this very sort of investigation into how pervasively religious an institu-
tion is, though they would use the investigation to disqualify institutions that they view as too
ecumenical rather than too sectarian. Plaintiff points, for instance, to the facts that some of Dig-
nity’s facilities perform sterilizations, that the facilities provide non-denominational chapels, and
that Dignity does not require prospective employees to be Catholic. Opp. at 14-15. At bottom,
this is nothing more than an argument that Dignity is not Catholic enough—that it is unduly “ab-
rogat[ing] [Roman Catholic Church] convictions,” Id. at 15—and therefore should be stripped of
the statutory exemption. But for the reasons given above, any such inquiry into the quality of
Dignity’s religiosity may be constitutionally prohibited, and is certainly not constitutionally re-
quired.

B. Such as-applied challenges also tend to pressure religious institutions to change
their religious practices

Moreover, if plaintiff’s arguments were accepted, Dignity—and other similarly situated hos-
pital systems—would be pressured to change their religious practices. Some Catholic hospital
systems, like Dignity, may wish to be ecumenical in their chapel services or their employment
decisions, open in their disclosure of information, and deferential to patient desires to get certain

medical procedures. But under the plaintiff’s theory, such systems would find themselves pushed
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to be more restrictive instead, so as to be able to claim the church plan exemption that Congress
provided them.

Different religious institutions and religious traditions have different views on the degree of
ecumenicalism that they want to follow in their ministries. Congress deliberately exempted all
church plans from ERISA, thus preventing any government entanglement in such decisions and
avoiding any pressure for churches to change those decisions. But plaintiff’s approach, if adopt-
ed, would require institutions to move either into the ecumenical, fully regulated camp, or to
make their practices more religiously exclusionary than they would prefer. There is no call for
the legal system to pressure religious institutions in this manner.

CONCLUSION
For these reasons, plaintiffs’ Establishment Clause claim (Count VI1II) fails as a matter of

law. The motion to dismiss should be granted as to Count VIII.

Respectfully Submitted,

By: s/ Eugene Volokh
Eugene Volokh

UCLA First Amendment
Amicus Brief Clinic

Attorney for Amicus Curiae
Becket Fund for Reli-
gious Liberty
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